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effect of, and setting 
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to a olass and remoteness 

Construction of will-Residuary Estate 

Construction of will-Survivorship 

Construction of will-Vested and Oontingent— 
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Construction of words and phrases 

Constructive estoppel 
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Contract Act IX of 1872 
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CPCd9038)S 94-Concta 
which is in terms Testricted to public nuisances 
in fact.—Advocate-General v. Hajee Ismail 
Hasham, 12 Bom L R 274.= 
5 Ind Cas 213, 


CPC 1908) Ss. 92. 


Notes: —This section corresponds with 
first part of section 539 


the 
of Act XIV of 1883, The 
following changes have heen introduced in this 
Section: (1) the words “High Court” have been 
omitted; (2) clauses (@) and (d) have been newly 
added and clause Ce }, which corresponds with 
clause (c) of the old Act, has been made more 
clear by substitution of the words, what propor- 
tion of the trust Property or of the interest therein 
shall be allocated to any particular object of the 
trust, for the words “ 
its objects are entitled Ha 


Another important change has been introdu- 
ced in this section by inserting the words “ or in 
any other Court empowered in that behalf by the 
Local Government 5:0.” By the above change 
any other Subordinate Court will be competent 
to try suits under this Section, when specially 
empowered by the Local Government. 


“The suggestion has been made on high autho- 
rity that some express reference should be made 
in the Code to the power of the Court to apply 
the Cypres doctrine in the setiling of schemes, 
But this power would appear to exist already 
within its proper limits ( Mayor of Lyons’ Case, 
L R314 382 ) and we do not think it necessary 
to. make express reference to it. 


It has been represented to us by more than 
one gentleman whose opinion is entitled to weight, 
that the power to enquire into the affairs of 
the public charities should be made more exten- 
sive. The clause, as it stands, gives sufticient 
Powers to Conrts to direct accounts and to frame 
schemes when once a suit has been instituted, 
but it is said that members of the public inte- 
rested in any public charity onght to have the 
means ofcalling for and inepecting accounts 
ertaking the burden of a suit, at 
instance, We are told that 





Tevenues deriyed from charitable trusts are in 
some cases very large in amount: that no ac- 
counts of their ®xpenditure are ordinarily render- 
ed, and that there is good ground for believing 
that a considerable portion is misspent or squan- 
dered on uxeless objecta!.—See the Reports of the 
Specia 


mmittes, 


the proportions in which 


iC PC 908) S.92=1882s. 539)-Conéd, 


On the above grounds the Legislature was 
asked to insert a clause empowering any two or 
more persons having the like inte rest and having 
obtained the like consent to apply to the Court 
for directing any trustee of charity to file in 
Court a detailed account of the receipts and dis- 
bursements in connection with the trust property, 
But the clause was hot inserted on the ground 
that public Opinion of the communities interested 
should first be obtained, 


C PCS. 92 4°08)-5s. 539 (1882), 


1 Scope of the Section 11291143 





2 Advocate General's Section 1144. 
1151B 

8 Relator's rights 1152-1153 

4 Schemes tor managenients, suits for 
1154—1156 

5 Jurisdiction 1157—1162 

1 Scope of the Section 
1 Applicability 1129 
2 Applicability—Suit for declaration 

that property is endowed property 


1150 


3 Suit for appointment of nheW trustees 
—specific Relief Act S, 42 1131 


4 Meaning of the expression “trust cre- 
ated for public charitable purposes” — 
Discussed 1132-1133 

5 Religious charitable trusts —“ Wur- 
ther or other reliet’’—Construction of 
‘Esujdem generis’ 1134 

6 Trnst property, suit against dismissed 
—Mahant by his successor for posses- 
sion of 11365 

7 Suit to remove Mabant on account of 
misfeasance—Receiyer, Court's power 
to appoint when right of succession 
not in clispute 1136 

% Religious endowment—Sgnit to recover 
possession of shrine—Right of sewaka 
or worshippers to remove & mahant ~ 
1137 

¥ To recover possession of 
an outsider 





property from 
is not within gs, 639. 1lss 


10 Power to appoint a new trustee—Q p 
CS, 439 1139 
11 Breach of ‘rust—Purchaser—Shebait 


an oe 
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EP C1908) $.92=882, $.539)-Coned,/C P C1908) S.92=(1882. §.539)-Contd 


powers of—Decree under s. 539, Scope 
of 1140 

12 Trust—Suit 1141 

13 To appoint a trustee and to recover 
trust properties—Joinder of parties 
1142 

14 Decree directing peformauce of puja 
and giving of honours according 
to usage—Nature of the decree—Whe- 
therexecutable 1143 


2 Advocate—General’s sanction 


_ 


Whether obligatory 1144 

2 Sanction—Condition precedent 1145 

3 No permission for the institution of 
suit—Mis-appropriation by mutwalli- 
Suit to set aside 1146 

4 Suit by persons authorised under a 
will—No consent obtained, effect of 
1147 

& Consent of Advocate General—Relat- 

ing to charity—Amendment of plaint 


—Substitution of another plaintiff 
with the consent of the Advocate 
General 1148 


6 Suit for removal of Mahant of Dharm - 
sala 1149 

7 Public trusts—Sanction of the Advo- 
cate General-Mandatory or permissive 
—Its scope 1150 

8 Whether directory—Sanction of Adyo- 
cate General—Pre-existing right of 
suit whether taken away— Jurisdiction 
point whether can be waived 1151 


9 Sanction of the Advocate General 


when necessary under s. 539 11614 


8 Relator’s rights 


1 Relators cannot appealin their own 
right 1153 

2 Dharmsala—Right of worshippers at, 
to contest alienation of property atta- 


ched to—Application of S. 539 G p Cc 
1153 F 


4 Schemes for managements, suits for 


1 Religious endowment—Scheme for ma- 
nagement 1154 


2 Hinda Temple—Suit tosettlea scheme 





—Scheme by the District Court and 


amended by the High Court 1155 
3 Scheme—Alteration of—Trusteeship 
vested in head of a mutt— 


Controlling authority—Additional 
trustee,jurisdiction of Court to appoint 
—Oypres 1156 


S&S Jurisdiction 


1 Scope of suit —Jurisdiction of District 
Judge-Recovery of trust-property ali- 
enated—Conrt-fees 1167 

3 Public Charities—‘Oivil jurisdiction,” 

meaning of—Jurisdiction of High Court 

over scheme,suitin respect of Mofussil 

temple 1168 

Revision—An order is not open to re- 

vision by the Chief Court 1159 

Reference to High Court 1159A 

Enhancement suit—Equitable rate— 

Prevailing rate 1160 

Reliefs sought—Public charitable trust 

—Breach—Suit—J uriediction—Court 

in which suit should be brought 1161 

Dispute about succession to trustee- 

ship-Application to file award—Juris- 

diction of Oourt 1162 


—C PC(1908) s. 92=(1882) s. 539. 


See OP C (1908) 01 r8cl 1. Case No (1484) 
33 Cal 905. 
CP C§&s. 92, 98=(1882) 5.539. 
See Charities, Case No GQ) 30 Bom g03= 
8 Bom L R 751. 
—CPCS. 92—Application for execution. 
SeeCPuOo2iy 10. Case No 2340, 
2MLT 94, 
—C PC Ss. 92, 93=1882 5.539. 
See (1) Endowment, 
(2) Right of Suit—Charities, 


(3) Right of Suit—Interest to 
suit. 


~ 


support 
29CWN 594, 
CPC (1908) Secs 99 «<93=18895 539 


(1) Practice—Giyj) cases 
—Inspecti 
Production of documents ee oe 
30 Bom 474=8 B 
i =8 Bom L 
(8) Parties—suits by some of a ge 
representatives of class, 


8 ML 
See also Specific Relief Act s. 4z, ee, 


Se 
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1 SCOPE OF THE SECTION. 
_Q) Applicability. 
1129—0 PCS 92 (1908)=S, 539 of 1882. 


Applicability Religious Endowments. 
9 Ind Cas 168. 


(2) Applicability-Suit for declaration that 
property is endowed property, 


1180—Ss, 92, 93=(1882 5. 539), 


5. 689 C PC,, pre-supposes the existence of a 
trust for the administration of which it is neces- 
sary to make provision, That section cannot ap- 
ply to a suit in which the object of the plaintiff is 
to obtain a declaration that certain property is 
endowed property, the fact of the endowment be- 
ing denied on the other side, Jamaluddin y 
Mujtaba Husain. 19038 AW Ni20= 

25 All 681. 


(8) Suit for appointment of new trustees— 
Specific Relief Act S. 42. 


1131--Ss. 92, 93=(1882 S, 639 (A). 

A suit for appointment of new trustees on the 
ground that the defendants are not the lawful 
trustees is one falling within Cl (a) of S. 539, and 
is maintainable without a prayer for possession. 
(LB 16 1 A 10 fol.) Neti Ram Jogiah v 


Yenkatacharlu. 26 Mad 450. 
Notes—Dist: 33 Val 789=10 C W N 581. Ref: 
19 M L J 772. 


—~ A) Meaning of the expression “trust cre- 
ated for public charitable purposes. 


1182—1183—CP © Ss. 92,93=5S. 539— 
Trust for public charitable purposes—Bequest of 
money “ bana sarif indulla "—Mubhammadan 
Law as used in section 53y of the C P C discussed, 

Held, that a bequest of money by a Muham- 
madan testator “bama sarif indulla,” i. ¢., to be 
expended on pious purposes at the discretion of 
the executor, is too vague and indefinite to be 
pronounced a bequest creating a “trust for public 
charitable purposes” within the meaning of the 
above section, upon any interpretation that could 
properly be put upon the language of that section, 
‘The fund bequeathed in the above terms might, 
according to the view of the Muhammadan law- 
yers, be legitimately expended upon a variety of 
purposes, which include, among others, pilgrimage 
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(1) Scope of the section-Contd. 


to Mecca, almsgiving, fasting, prayer, purification, 
and the erection of masjids, the particular objects 
on which the expenditure isto be made lying 
within thediscretion of the executor. Deputy 

Commissioner of Delhi y Mussammat 
Muhamdi Jan. 50 PR of 1882. 


(5) Religious charitable trusts—Further 
or other relief—Construction of ‘ esujdem 
generis’. 

1184—C P CS. 92 (539),.— Public charties. 

Per Davar J.—A suit brought not to establiak 
apublic right in respect of a public trust, but te 
remedy a particular infringement of an individual 
right is not within S. 539 of CP C, 1883, S, 539 
contemplates a suit either inthe name ofthe Ad- 
vocate-General at the instance of relators or a 
suit in the name of parties “having an interest in 
the trust” with the consent of the Advocate-Gene- 
ral, The ‘interest’ of the parties here contem- 
plated must be the ‘interest’ that is threatened 
or infringed. A well established and ancient 
usage prevailing amongst a community must 
override suchjof the tenets of its religion as are 
shown to have fallen into desuetude and conflict 
with ancient usage prevailing in the community. 
—Held by Beaman J,—The decision of a suit 
under 8.539 of C P C, 1882, is not only binding 
on the parties to it, but on all persons affected by 
it, ‘The expression “such further or other relief’ 
in the section means such further or otber relief 
as from the nature of the introductory 
words andthe exemplificatory clauses, appears 
to the Court to be appropriate in such a suit, e ¢ 
removing fraudulent trustees, restrainiug a 
breach of trust,and so forth. Any extension or 
limitation of the scope of a trust, so as to exclude 
those who are intended to be included or to in- 
clude those who were intended to be cxcluded 
isa breach of trust. Sir Dinshaw M Petit v 
Sir Jamsetji Jijibhai. ll Bom LR 85= 

5M LT301=33 Bom 509=2 Ind Cas 701. 
(6) Trust property, suit against dismissed 
-Mahant by his successor for possession of, 

1185—C P O—Ss, 92, 93=S. 539 of 1882. 

The plaintiff sued as the Wahant or trustee of 
an endowment, in whom the property of the 
endowment was vested for the recovery 
ofthat property from the late Mahant whe 
according to the plaint, was in possession of the 
property as a trespasser, and another defendant 


{ 


CP C (1908) S.92-(1882, $.539)-Contd 
(4) Scope of the section-Conéd. 

who was.in possession of a portion of the said pro- 
perty that had been alienated to him by the late 
Mahant, Held, that the suit was not barred by 
the provisions of s. 539, Civil Procedure Oode.and 
was waintainable against the late Wahant as well 
&s against the other defendant. The fact that the 
suit involved the determination of the questions 
whether the late Wahant had been removed from 
the Mahantship,whether such removal was yalid- 
ly effected, whether the plaintiff was appointed 
Hahantin succession to him, and whether such 
appointment was valid, was immaterial. 


Damodar Das y Narsing Das. 


ll 


(7) Suit to remove mahant on account of 

misfeasance—Receiver, Court's power to 

appoint whenright of succession not in 
dispute. 


1186 —C P C—(1908) S, 93=(1882) S. 539. 

In a suit brought under the Religious Endow- 
ments Act, a Civil Court has no power to appoint 
a receiver or manger of debutter property except 
under 8. 5 of the same Act. A Civil Court has a 
power under that Section to appoint a manager 
only when there is a dispute asto the right of 
succession. A person electing to proceed under the 
Religinus Endowments Act can be given only 
such special relief as that special statute says it 
may give.If he wishes for any relief beyond that, 
he should proceed under S. 539, Cr C. 
Gyanananda Asram y Kristo Chandra 
Mukerjee. 8CW N 404. 


(8) Religious endowment—Suit to recover 
possession of shrine—Rightof sewaks or 
worshippers to remove a mahant, 


1137—C P C—S. 92 (1908)=8. 529 (1882), 

Onus probandi-In a suit by a person claiming 
as the lawful Mahant of a shrine for the recovery 
of possession thereof and of the lands attached 
thereto, defendant who had been elected Mahant 
by the worshippers of the shrine, pleaded, inter 
alia,that Section 539 of the Oode barred the suit, 


Held, that Section 539 bad no application to 
such a suit,— that section deals with two classes 
of cases-(i) where there is an alleged breach of 
any trust created for public charitable or religi- 
ous purposes, and (ii) where the direction of the 
Court is necessary for the administration of any 
such trust. 
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«.C P C (1908)-S.92=(1882, $.539)-Conta 
(4) Scope of the section-Contd. 

On the facts of the case Aeld, that the defen- 
dant on whom the muus lay had failed to prove 
Gi) that: by general or special] custom the worship- 
pers of a shrine were competent to remove a Ma- 
hant and to appoint his s'ccessor; and(ii)tbat the 
plaintiff had acquiesced in his removal. Bawa 
Sukhram Das y Barhampuri. 122 P R..1890, 


Notes:—Ref: 78 P. k, 1907,53 P. R. 1904, 
’ 7P.R. 1908 Note. Fol. 7 P. R. 1908. 


(9) To recover Possession of Property trom 
an outsider is not within 8. 539. 

1188—o p O—Ss.92,93(1908) =, 

A suit to recover 


an outsider is not wit 
Lakhmidasji. 


539(1883), 


Possession of Property from 
bin sec, 539. Sitaram y 
1892, P J. 149. 


(10) Power to appoint an 
5.539. 
139—C P O_s, 92 (1903 


ew trustee CPC 


J=S. 539 of 1883, 





to, Sadasankap ¥ Hari Shankar. 


SAL J191; 1908 Aw yy 1, 
f trust—Purchage : 
?P—Sh 

ecree under §, 539, Sicceten 
1140_¢ POSs. 

terest—Trustee— 

Sch 11, Arts, 134, 
In a suity 

the plaintiffs 


(1882) 8.539 1p. 
Act (XV of 18877) 


93 and 93— 
Limitation 
144, 

nder See. 539 CPG 
Was the shejait ofa pu 
© trustit was competen 
© plaintiffs for the 
cestui que trust, a decree for the 
Unauthorised and invalid leases of 
Perty execnteq by the shebait aaa 


and for Tecovery of Ossi 
: Pp €ssion byt 


t to the Court 
benefit Of the 
cancellation of 
the trust pro- 
his Predecesgor 
he Existing sj, 

Persons Who are ey, 
Performance o} the wo 
are entitled to mainten 


“affeio concerned 
*ship of w public j 
*0C@ from the tem 


the 
dol and 
Ple funds 


i) 
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C P C1908) S. 92=1882,)S.539Contd C.P C.4 908)-S.$2=(18&2,S 539)- Cor ta, 


(1) Scope of the section-—Contd. 


have an interest in the trust within the meaning of 
Sec, 539 C P Cand are competent to maintain an 
action under that section. 


Where X and Y instituted under Seo.539,with 
the consent of the Advocate—General, a suit for 
setting aside certain improper alienation of debut- 
ter property and for other relief making A, the 
then shebait, a party defendant,and subsequently, 
A was transferredto the category of plaintiff 
under Sec.32 C P O,,the suit was maintainable at 
the instance of A without any fresh sanction of 
the Advocate-General,It was not necessary for A 
to verify the plaint, 


Whena person has taken trust property from 
a trustee with full knowledge that it is property 
which the alienor was not competent to deal with, 
neither the trustee nor his successor is estopped 
from recovering the trust property for the benefit 
of the cestui quetrust, 


Where, however, there wasan_ alleged trust 
which the trustees themselver were competent to 
terminate and the trustees after having alienated 
the property sought to recover it for theirown 
benefit, they would be barred by the doctrine of 
estoppel. 


A shebait has no more power to deal with de- 
butter property than hasthe manager of an infant’s 
estate and prima facie any permanent alienation 
made by him is bad in law and a breach of trust; 
but where necessity is established, a shebait can 
make such disposition or alienation as a prudent 
manager may for the benefit of the estate. 

Ram Churn Tewary vy Protap Chandra Dutt 
Jha 2CLJI 448. 


Notes.—Dist: 2 © L J 646; 33 Cal 511=10G 
W N 738; 8C LJ 306, Ex: 20 L J 460.Ref: 
30 P, R.1908=35 PW R1908. 102 P LR 
1908=35 P W R 1908=30P, R,.1908 F, B, 

: (12) Trust—suit 

1141.—0 P © Ss 92, 98=(1882 5, 529.)— 

j A suit instituted for the vindication of the 

_ tight of management which is vested in and actu- 

f ally being exercised by the plaintiffs and those 
they represent at the date of obstruction, does 

_ not fall within S. 539,0 P O merely because 

| those who cause the obstruction happen to have 

_ been nominated as trustees. Navrojiv 

_ Kharsedji 5 Bom L R 745=28 Bom 20. 





(41) Scope of the section-Conold. 


(13) Toappointa trustee and to recover 
trust properties—Joinder of partics. 


1142.—C P (S93, 01, m8&4,Ollrr2&3, 


—Suit to appoint a trustee and to Tecovér trust 
properties—Joinder of parties—Stranger to 
trust, whether can be joined as party—Widow 
and heir of trustee-—'lrust, 4L BR 183. 


(14) Decree directing perfo1mance of puja 
and giving of honors according to usrage— 
Nature of the decree—Whether executable 


1143—C PC Ss 92, 93: 0 31rr 10, 21 8 48 
= (1882 Ss 539 and 23U)— Religious Institution, 


Where in a suit against the trustees of a reli- 
gious institution the decree directed among other 
things the performance of puja 
of honours etc, 
institution. 


and the giving 
according to the usage of the 


Held that thia portion of the decree must be 
regarded merely as declaratory and is incapable 
of execution by the Ciyil Courts, though in a suit 
properly framed for the purpose the trustee may 
be removed from this offence if he failed todo 
his duty with regard to this matter. (5 Bom 
80:3M1 A 359 folowed [8 Cal 448 P CO 
Referred to.) Janakirama Reddi y 
Thiruyenkada Ramunuja Chari2 M LT 94 


2. ADVOCATE GENERAL'S SANCTION 


(1) Whether obligstory, 
1144.90 POS 92 (1908)=5 589 of 1882, 
Whether obligatory—Differener in new Code, 

58LR184, 
(2) Sanction—Condition precedent. 
1145.—O PC ss 92, 93=(1882 gs, 539) 


The “consent in writing’ of the Advocate 
General or other officer appointed by the Local 
Government must be a specific permission given 
to two or more persons by name. A Permission 
given to one applicant by name “and apother”’ 
is not a sufficient compliance with the terms of 
the section, Held also that the consent isa 
condition precedent to the institution of t] e suit 
(10 Mad 185 dissented from 45 Ch D 139 


distin- 
guished.) 


Gopsl Dei y Kanno Dei, 
1903 A W N 22796 All 169. 


Notes.—Kef: 34 Cal 406;5 O LJ 270, 
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C P C (1908) S.92=11882 S.)539-Conid 
(2) Advocate-General’s sanction—(untd. 
(3) No permission forthe institution ot 
suit— Misappropriation by mutwalli—Suit 
to set aside. 


1146.—C PC Ss 92, 93 (1908]=58, 539 of 1882. 


Lhe plaintiffs brought their suit on the allega- 
tions that they were Mohammadans interested 
in the due carrying out of the provisions of a 
certain deed of endowment made by a deceased 
aneestor of theirs; that one of the defendants was 
the mutwalli of the property made wakf ander 
the said deed, and that he had mortgaged the 
wakf property to theother defendant who was 
seeking to bring it to sale by enforcement of his 
mortgage. The plaintiffs prayed for a declara- 
tion that the property in suit was wakf and in 
consequence not liable to be brought to sale under 
a decree obtained by the defendant mortgagee, 
Held that the suit came within the Provisions of 
8 589 of the Code of Civil Procedure, and that, no 
Permission, as required by that section, having 
beon obtained for its institution, the suit most 
fail. Hasmat Bibi v Muhammad Askari. 


15 WN 2Q, 


(4) Suit by persons authorized undera 
will—No consent obtained, effect of. 


1147—O PC &s 92,93=(1883 section 539), 


Persons authorised under the terms of a will 
to remove the manager of an endowment in casa 
of mismanagement,can Maintain a suit to remove 
the manager, without the consent of the Advyo- 
cate-General (100 WN 58) Ref.) Ram Das y 
Badri Narain, 8 ALJ778= 


=1906 A WN 260=99 All 27, 


of plaint—substi. 
tution of another plaintiff with the consent 


of thesAdvocate—General 


1148.—0 P 0 ss 93, 93 <(1882 539.) 


A suit under S 589 of the Civil Procedure 
Code wasin the first instance brought by one 
Person withconsent of the Advocate-General, 
This was objected to, and it led to an amend. 
ment of the plaint by the addition of the second 
plaintiff, with the certificate of the Advocate 
General which ran « I give my consent to the 
amendment of the Plaint of this suit as Proposed,” 


Held, that the suit as bri 


‘ought is defective in 
® material particular: for 


S 539 of the Civil Pro. 


DIGEST 1811-1912. 16 


C PC (1908)-S.92=(1882 S.539)-Contd 
(2) Adyocate-General’s sanction-Cowd. 
cedure Code nowhere speaks of the consent of 
the Advocate General toan amendment of the 
plaint, and it would be unduly forcing the words 
of the Code to hold that by virtue of the second 
consent given by the Advocate General it can be 
said of this suit that it was instituted by two 
persons having an interest in the trust and having 
obtained the consent in writing of the Advocate 
General. Daryes y Jainudin 8 Bom L R751. 

=30 Bom 603. 


(6) Suit for remoyal of Mahant of Dharm- 
sala—Sanction of Collector. 

41149.—CP © §s 92, 93=(1882 $630). Held 
in a suit for removal of Mahant of Dharmashala, 
sanction of Collectors is hecéssary and in its 
absence suit is not maintainable. 78 P R 
1907 =193 P L 1908 and7 P R 1908=176 PLR 
1908, Fol; 74 P R 1885 and29 PR 1897, cited; 
33 Bom 509 and 2@ Cal 789 Ref. Sahab Singh 
vPhuman 198 PLR 1910 =8 Ind Cas 528 


(7) Public trusts— 
cate—General— 


Sanction ofthe Advo- 


Mandatory or permissiye— 
Its scope. 


1150—C P (88,92 and 93 (=s. 539 Giy, 


Pro Code, 1883 )—Religious Endowments Act 
(XX of 1863), s. 14— Demurrer, 


To bring acase within the purview of 8. 539, 
the suit must be a Tepresentative one, brought 
for the benefit of the Public and to enforce a 
public right in respect of an express or construc- 


tive publio trust, “pen a& cause of action alle- 
ging a breach of such tr 


mentioned. Suits brought 
not to establish a public Tight but to remedy 


& particular infringement of an individual right 
AS against strangers, 


the trust, the section 
Dg of the phrases “‘direc- 
necessary for the administra- 
“such farther or other relief” ins, 539 


tion of the Court is 
tion” and 


there- 
ich would have been maintain- 
Tactment of the corespendirg 


fore.a suit is one wh 
able prior to the ¢ 


17 DESAI’S CENT CIVIL 


C PC (1908) S.92=4882, S.539)-Contd 


(2) Advocate General’s sanction—Concld. 


section in the Code of 1877, it may now be insti- 
tuted independently of the provisions of s, 539, 
even though it be upon such a cause of action and 
for such relief as is mentionedin it. Scope and 
history of the section discussed and explained, 

Rai Budreedas Mukim Bahadur y Chuni 
LalJohurry. 10C WN 581=88 Cal 789. 


Notes:—Expl: 32 Mad 131=4M LT 345; 
Ref:1S LR 155,29 All 27=3 AL J 
773=A W N 1906, 260, 33 Cal 905=10 C 
W N 867,4 LB R183,7M LT 45. 


(8) Whether directory—Sanction of Ad- 

yocate—General—Pre-existing right of suit 

whether taken away—Jurisdiction point 
whether can be waived. 


1151—C PC Ss, 98, 93,=[1883 s. 539]. 

A pre-existing right of suit cannoi. be held to 
be taken away by the words of s 539 it being per- 
missive and not mandatory. 

A Hindu interested in a public place of wor- 
ship can bring a suit without a certificate of the 
Adyocate-General under s. 539, 

The question asto the certificate may be 
raised in second appeal, though waived in the 
lower Courts. Mussamat Radhibai, wife of 
Kishendas y Mr Kundamal Sd Diwan Asu- 
mal, 1Sind L R 155. 


(9) Sanction of the Advocate—General 
when necessary under s. 539. 


1151A.—C P C (1908) Ss. 92.93=S 549-Public 
trust, 

S. 539 of the Civil Procedure Code contem- 
plates the existence of a dispute of such a pul- 
lic nature that the intervention of the Advocate 
-General is necessary to decide it and by whom a 
snit should be brought to establish public rights 
24 Cal 418, 425 ref to. Monijan Bibee vy 
Khadem Hossein. 9C WN i15l= 

82 Cal 273. 


Notes:—Fol: 33 Oal 789=10 O W N 51, 


8 RELATOR’S RIGHTS. 
(1) Relators cannot appealin their own 
right. 


1152—C PC Sec. 9¥, 93=(1882 S. 539.) 
Where a suit filed, under S, 539 of the Civil 
Procedure Core, hy the Adyocate—Genesal at the 


WG. Gy 


DIGEST 1811-1912, 18 


CP C (1908) S.92=(1882,S 539)-Contd, 
(3) Relator’s rights— Concld 


instance of relators, isdismissed and the Advo- 
cate—General does not think fit to appeal, it is 
not competent to the relators to file an appeal on 
thcir own account, against the dismissal, 


Jan Mahomed y Syed Nurudin, 
9 Bom L R 996=82 Bom 155. 


(2) Dharmsala—Right of worshippers at, 
to contest slienation of property attached 
to—Application of s. 539 C PC. 


1153—C P C Ss. 92, 93=S. 539 of 1882, 


The plaintiffs were worshippers at a dharm- 
sala and interested in the maintenance of the in- 
stitution and preservation of the property intact. 

Held, that in this capacity they had a locus 
standi to challenge certain alienations of 
property alleged and found to be wakf and at- 
tached to the diarmsala, not as_self-constituted 
representative of the body of worshippers, who 
should have obtained an order under Section 30, 
Civil Procedure Code, but as persons themselves 
interested in the preservation of the property. 


Held, further, that Section 639, Civil Proce- 
dure Code, has no application to a suit of this 
description, Sewa Singh v Budh Singh. 

66 PR 1892. 


Notes:—9 P R 1904, 78 P R 1907. 


4 SCHEMES FOR MANAGEMENT, SUITS 
FOR. 


(1) Religious endowment—-Scheme 
management. 


1154—C PC Ss, 92, 93=(1882 s, 639). 

In settling a scheme of management under S, 
539 of the Civil Procedure Code, due considera- 
tion should be given to the established practice 
of the institution and to the position of the per- 
sons connected with it. (12 Bom 247 (P C) Fol:) 
Baldevpuri vy Gopaldas. 8 Bom LR 7656, 


for 


(2) Hindu Temple—Suit to settle a scheme 

—tcheme by the District Court and amen- 
ded by the High Court. 

1155—C PC Ss, 98, 93 =(1882 Sec 539)—Ap- 
peal to the Privy Council—Directions. 





The plaintiffs brought a suit under section 
539 of the Code of Civil Procedure for the settle- 
ment cf a scheme for the better management of 
the Hindy Pemple at Piropati, 
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C PC 4908) S.92=(1882.S.539)-Contd.) C P C (1908) $.92 -4882, §.539)-Contd. 


(4) Schemes for msnagement,suits for-Contd | (4) Schemes for management,suits for-Concld 


The District Court settled a 
was amended by the High Court. 
On appeal tothe Privy Council their Lord- 
ships discharged the orders of the High Coart 
and the District Court, and settled a scheme pro- 
viding for the appointment of a treasurer and for 
the dueand proper application of the temple 
funds s0 as to meet the exigencies of the case 
without impairing the authority of the Mahant as 
the duly constituted manager of the institution. 
Prayaga Doss Jee Yaru y Tirumala Anan- 
dam Pillai P C. 2MLT119= 
11 CWN 442 PC=17MLJ 236— 
30 Mad 138=9 Bom L R588, 


scheme which 


(8) Scheme—Alteration of—Trusteeship 
vested in head of a mutt—Controlling 
authority—Additional trustee, juris- 
diction of Court to appoint—Cypres. 


1156—C P C Ss, 92, 93, =(1882 8. 539), 


Where a prior arrangement made for the ad- 
ministration of a public religious institution has not 
effected the desired object (viz., the better admini- 
stration of the trust) and where successive trustees 
have been proved to have been incompetent in 
the discharge of the duties of their office and to 
have misappropriated the surplus trust funds, 
there is a proper case for the Court to sanction a 
scheme. It is competent for the Court to appoint 
new, or additional trustees in the case 
when the office of trustee vests 
head of a mutt for the time being. It is also com- 
petent for the Court to appoint a controlling 
authority over such trustee, ‘he expression “‘ap- 
pointment of new trustees under the trust” in §, 
539, CP C does not mean in contormity only 
with the original constitution of the trust or with 
the rule in force in respect to it at 
suit. Tae High Court aud the Distri 

this country to which the jurisdictior 
ed under S. 539 ©. P. ©, possess pia 
same unlimited jurisdiction as the 
Chancery in matters relating to the 
tion of public charities. Where the 
in withdrawing their control and 
of religious institutions made Provis 
due administrations of the Same, such provision 
was analogou: 


a tcheme and could be altered 
on good case am Nw 


Hy any.aurhority | 
ly competent so to iflier or modily it, Wher 


Hh oniginalsgles Rf She country weredirectiy. jg 


‘ateg sees, *). 96 


of a temple 
in that of the 


the time of 
ct Court in 
‘ is confirm. 
ctically the 
Courts of 
administra- 
Government 
‘management 
‘on for the 









management ofa religious institution and the 
East India Company, and afterwards the Board 
of Revenue were managing the same and the 
Government when ceasing their connection hand- 
ed over the management to a mahant the latter 
is not a trustee deriving his power of manage- 
ment under the original constitution as framed 
by the founder. A scheme for the due admini- 
stration of the Tirupati temple framed and the 
surplus-funds applied cypres. Prayag Doss Ji 
y Sriranga Charlu Varu. 15 MLJ183= 

28 Mad 319 


5 JURISDICTION. 


(1) Scope of suit—Jurisdiction of District 
Judge-—Recovery of trust property 
alienated—Court-fees, 


1157—C. P.C. Ss, 92. 93=(1888 S, 539). 


There is no good reason for holding that, under 
the section, the Court cannot determine of what 
the trust-properties consisted or find that parti- 
cular alientions of them could not be maintained, 
provided all proper parties are represented before 
it, 

Semble, if transferees, or mortgagees who have 
been impleaded in a suit instituted under S 539, 
do not accept the findings of the Court in that 
suit, it may be necessary for the trustee appointed 
by the Court to manage the trust property; to 
institute a suit for recovery of possession. 


Semble (Per Stanley, 0. J.)-A suit for the dis. 
missal of a trustee and tor Tecovery of trust pro- 
perty from the hands of a third party, to whom 
the same had been improperly alienated fell 
within the scope of S. 539 (24 Cal 418 Appr.), 


A suit instituted under S, 529, is nota suit in 
which plaintiffs ciaim.or can claim for 
possession of the trust-property, 
ask the Court: to vest the trust- 
trustees duly Appointed to 
and to take it out of the hands of trustees, 
who have been guilty of mismanagement, 
No change in the beneficial Ownership is 
Sought. The Court has undoubtedly power, under 
the section, to vest the trust Property in the new 
trustees, and it seems to be reasonably clear that 
the Court may direct a trustee, who is being re- 
moved, to make over the trust-pr. 
new trustees. The plaintffs in suc 
on the suit for the benefit of all pe: 


themselves, 
They merely 
Property in the 
Manage the trust 


h a» snit carry 
rsons interested 
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CPC 1908) 5.92=(1882,S,539)-Conti, C P C1908) S.92=(1882. $.539)-Coned, 


(8) Jurisdiction—Contd. 


in the trust and continue to act as plaintiffs until 
the decree has been fully executed. As regards the 
Court-fees, in many cases, the costs of such a suit 
as this fall on the trust estate, and that, as the 
decree in such a suit works no change in the bene- 
ficial ownership of the property, it would bea 
hardship to impose on the trust estate the pay- 
ment of the ordinary Court-fee payable in respect 
ofa hostile suit for recovery of land on title. 


Per Burkitt, J—By S. 539, the Legislature do 
not create a new class of civil rights nor consti- 
tute a Court empowered to hear suits relating to 
infringements of those rights. Were it not for 
8S. 539, the class of suits, which the section makes 
triable by the District Judge only,would be cogni- 
zable by the ordinary Subordinate Courts empo- 
wered to hear original suits. A suit to recover 
possession of immoveable property on title (even 
though it be alleged that the property in snit 
forms part of a wogf property and had been 
improperly alienated by the mutwalli is not a 
suit of the nature specified in S, 639, and, there- 
fore, it is not within the power of the District 
Judge, when hearing a suit under S. 649, to pass 
a decree for recovery of possession of such pro- 
perty, But the plaintiff in such a suit can obtaina 
direction from the District Judge to the mutwalli 
instructing the latter to get in the trust-property 
as ascertained by the Judge. Ghazafar Husain 
Khan vy Yawar Husain. 2ALJ591= 

A W N 1905, 208-=28 All 112. 


(2) Public charities —‘ Civil jurisdiction,” 

meaning of—Jurisdiction of High Court 

over scheme, suit in respect of mofussal 
temple. 


1158—C. P. C. S. 92 (639)-Statute, construc- 
tion—Letters Patent—High Courts Act, S. 9. 

The words “civil jurisdiction” in S. 539 of the 
Civil Procedure Code of 1882 mean “Ordinary 
Original Civil Jurisdiction” and not ‘Appellate 
Civil Jurisdiction” and the High Court of Madras 
has no jurisdiction to try a suit for a scheme 
under 8, 539 C, P. CO, (1882) in respect of a temple 
inthe mofussal (e.g, Rameswaram), (biter. 
The question is not merely one of jurisdiction 
but also one of private rights: and unambiguous 
words in the statute are necessary to take away 
private rights or to extend or curtail the jurisdic- 
tion of Courts like the High Court. The presump- 
tion is generally against the extension of the ori- 


(5) Jurisdiction—Contd. 


ginal jurisdiction of the Hige Court, The Letters 
Patent contemplates that a)l the provisions therein 
contained should be subject to alteration by the 
Indian Legislature and it would not be inconsis- 
tent with the Letters Patent for the Indian Le- 
gislature to confer upon the High Oourt original 
jurisdiction in a particular class Of suits arising 
outside the limits of its ordinary original jurisdic- 
tion. A provision by the Indian Legislature 
conferring such a power on the High Court will 
not be upposed to S. 9 of High Courts Act, 


AdyocateGener {of Madras v Arunachellam 
Chettiar. (191 5 Ind Cas729=20 MLJ 
387=7M LT 292, 


(3) Revision—An order is not open to 
revision by the Chief Court. 


1159—C. P. O. Ss, 92, 93=(1882 S. 539). 


An order of a Collector granting permission 
under S, 559 C. P. O., 1882, to sue for the remo 
val of the mahant ofa temple, is not open to 
revision by the Chief Court, (24 Mad 685; 24 Oal 
418, Ref.) Dhian Das y Jegat Ram. 104 PR 

1910 Civil. 


(4) Reference—High Court. 
1159A—C P OSs. 92,113, O 46r1S141= 
1882 Ss, 539, 617, 647—Reference—High Court. 


Sections 617 and 647, Civil Procedure Code, 
apply when doubts arise in the hearing of a suit 
or appeal or execution or other proceeding, 


Section 617 was not intended to provide for 
supposititions cases which do not actually arise in 
& proper proceeding before the Court. 

Mahamad v Ahmedbhai 3 Bom LR 868= 
25 Bom 327. 


(5) Enhancement suit-Equitable rate—Pre- 
ling rate. 


1160—c P S 92, 93; O, 41; r, 23; s. 115, 
1882 secs. 540, 562, 622—Bengal Tenancy Act 
VIII of 1885 sec. 30. 


When no appeal lies to the Subordinate 


Judge, a second appeal to the High Court does 
not lie from his decision, 


When therefore a decree was passed by the 
Munsif upon an award, and an appeal was pre- 
ferred tothe Subordinate Judge who set aside 
the decree of the Munsif on the ground that the 


A tach | 
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(8) Jurisdiction—Concld. 


award was bad and sent the case back for the 
trial of the case on the merits. 

Held—that the award being good and valid, 
no appeal lay to the Subordinate Judge and no 
appeal lay to the High Court against his order 
and the remedy lay under sec 633. Ganga 
Charan Roy y Sasti Mandal. 6 C W N 614= 

29 Cal 252. 

(6) Reliefs sought—Public charitable trust— 

Breach—Suit-Jurisdiction-Court in which 
suit should be brought. 


1161—C PC bs. 93-93 =1882 s, 539 — 

Under s, 539 of the Civil Procedure Code. one 
of the two conditions must exist in order to 
bring a suit within its purview. Either there 
must be any alleged breach of any express or 
constructive trust and created for public, chari- 
table or religious purposes, or there must be 
some direction of the Court deemed necessary 
for the administration of any such trust. Ifin 
any suit one of these two conditions exist it must 
be filed in the Court mentioned in the section 
either by the Advocate—General or by two or 
more persons interestedin the trust with the 
sanction of the Adyocate—General 


Previously 
obtained. 


It isnot necessary to such a suit 
should be claimed of the description of the clauses 
a,b,c, d and e in that section, These reliefs are 
not exhaustive and any other relief May be 
claimed in such a suit, Amritram Harina- 
rayan yRamji Vallabh 10 Bom L R 87= 

3 MLT 172. 

(7) Dispute about succession to trusteeship 

—Application to file award—Jurisdiction 
of Court. 

1162—C PC 3, 92 and sch. 
pute about succession to trustees 
referred to arbitration—Applicati 
in such cases, 


that a relief 


II, r. 20—Dis.- 
hip cannot be 
on to file award 

Mahomedan Law—Wakf 
6 Ind Cas 219-7 A LJ 761, 

Ss. 92, 93—Recover 
acceptance of dishonoured bill or note, 

SeeC PCO. 371.6, Case No. 2916, 

LBR 18931900, 645. 

CP C1908 S. 93 


Notes—This section corresponds 
salt para of section 539 of Act XIy 


Y of cost of noting non- 


with the 
of 1882, 


The powers conferred by this section on the 
Advocate-General are exercieed:— 


(2) in Lower Burma, by the Government 
Advocate (see Burma Gazette, 1898, Pt. 1., p. 99); 
(2) in Maulmein in respect of the trust for 
the maintenance of certain pagodas, by the 


Deputy Commissioner (see Burma Gazette, 1889, 
Pt. I., p. 221); 


(©) in Mandalay. by the Deputy Commis- 
sioner ( See Burma Gazette, 1890, Pt. I p. 22) 

(d) in the Central Provinces, by the Secre- 
tary to the Chief Commissioner (see Central Pro- 
vinces List of Local Rules and Orders, Ed. 
1896, p. 157; 

(e) in the Madras Presidency, by all Collec- 
tors, except the Collectors of Madras (see Madras 
List of Local Rules and Orders, Ed, 1898, Vol. I., 
p. 197); 

(/) in the North-Western Provinces and Oudh 
by the Legal Remembrancer (see North-Western 


Provinces and Oudh List of Local Rules and 
Orders, Ed. 1894, p. 114.) 


C PC19085 93. 

See Cases under. C P C [1908] S, 92. 

C PC(1908) § 93. 

See CPC (1908) 0.1 r, 8 (1) Case No 1484, 
33 Cal 905. 


CPCS. 93—Application for execution. 
SeeCPCO2i1rio, Case-No 2340, 


2MLT 94, 
CPC 1908 S. 94 


Notes—This section is new. The general powers 
of Courts in regard to arrest and attachment 
before judgment, issue of temporary injnnction, 
Apposntment of receiver and other interlocutory 
orders, have been summed up in this section and 
the details of procedure have been relegated to 
the rules, See orders 38,39 and 40, 


@ The general powers of Courts to issue 
Warrant for arrest of the defendant before judg- 
ment are summed up in clause g, The details of 
procedure contained in Sections 477 to 488 of Act 
XIV of 1882 will be found in the first schedule, 


Or, XXXVIL, rules 1 to 4. See nutes under those 
rules, 
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b The general powers of Courts to order at- 
tachment of defendant’s property before judg- 
ment, aresummed upino cl. b. The details of 
procedure contained in sections 483 to 489 of Act 
XIV of 1883, will be found in the first schedule, 
Or, XXXVIII, rules 6 to 12. 


ce The general powers of Courts to grant 
temporary injunction are summed up in clause 
c. The details of procedure contained in sections 
493 to 497 of Act XIV of 1882, will be found in 
Or, XXX1X, rules I to 5 of the first schedule. 
See notes under those rules. 


d The general powers of court to appointa 
Teceiver are summed up in clause d. The details of 
procedure contained in sections 503 to 605 of Act 
XV of 1882 will be found in the first schedule, 
Or, XL rules | to 5, 


e The general powers of Courts to make 
other interlocutory orders are summed up in 
clause e¢, The details of procedure contained in 
sections £98 to 502 cf Act XIV of 1888 will be 
found in the first schedule, Or XXX1X rules 6 
to 10. 


CPCs 95 “4908)=(1882-s. 491 
(1859: s: 88). 


See Compensation—Civil Cases, 


1168—O PCS. 95—Interlocutory injunction 
—Damages for, wrongful obtaining of such in- 
jJunction—Appeal. A WN 1898, 220. 

1164—C P C,(1908) s. 95—Small Cause Court 
—To award compensation for attachment before 
judgment on insufficient groands—O P C 8. 401— 
Improper arrest, A Small Cause Court is com- 
petent to award compensation under 8. 491, C P 
C for procuring an attachment before judgment 
on insufficient grounds. Obifer.—It has not 
jurisdiction to award compensation in cases of 
improper arrest, Ibrahim Rowthar v 
Sangaram Shetty. 26 Mad 504, 

1165—C P © 8.95 =(1882) S.491—“Awarded in 
its decree’'—Compensation for attachment before 
judgment on insufficient grounds,— 

The order awarding compensation under S, 
491 should be embodied in the decree itself, and 
the determination of the question cannot be 
postponed to a date subsequent to the passing of 
the decree. Kopilo Patro y Kasinahda Patro. 

17 M LJ 310. 


DESAI’S CENT, CIVIL DIGEST 1811-1912. 





26 


C;P C1908) $.95=41882,S.491)-Cuncld 


1166—C P O S, 9 O 38 r 6 cls, 
(1&2) 6 cl, 1l=(Ss, 491, 483)—General 
damages—Suit for compensation for wrongful 
attachment before judgment, awardable:— 


General damages are recoyerable in a suit for 
compensation for wrongful attachment before 
judgment. Pabani Kumarasamia Pillai v 
Udayarhadan. (1908) 18 M L J 490= 

32 Mad 170, 


1167—C P O §, 95; S. 104; O. 43 r.1=(1882) 
Ss, 491, 497, 588. 


Improper attachment before judgment-Award 
of compensation—Appeal. 


No appeal lies under section 688 from an 
order passed under section 491 of the Code of 
Civil Procedure. 


The words ‘‘ no other such orders’ in the 
opening of section 688 and the omission of orders 
under section 491 therefrom lead to the infe- 
rence that the legislature expressly excludes a right 
of appeal in respect of such orders, (34 Mad 63 
tef to.) The mere fact thatan order under sec- 
tion 491 is embodied in the decree dots not make 
it form part of the decree soas to render section 
540 applicable. Lok Nath y Amir Singh 

2ALJ602=1905 A W N 197= 
28 Alt 81. 


1168—C PCSs. 95, 104 and order 43 r, 1= 
(1882 ss, 491, 688).— 

No appeal lies against an order under 8. 491 

of the C P U 1882. Narasinga Bakshi v 

Govinda Bakshi. 24 Mad 62= 

10 M L J 855. 

Notes—Fol: 28 All 8I=2 A L J 602=W N 

(1905) 197. Ref. 17 ML J 810. 


CPCS. 96=S. 540 of 1882. 


Notes-This section is almost similar to sec, 
540 of Act XIV of 1882, Clause (3) which is new 
has been added to this section. ‘“ As regards 
appeals from original decrees we have departed 
but slightly from the existing Code. We have 
thought it advisable to give legislative sanction te 
the view that no appeal shall lie from a consent 
decree.” —Sve the Report of the Special Committee. 
In the Bill another clause was introduced to the 
effect that “no appeal shall lie on a matter of 
costs only” but it has been omitted in the Act on 
the ground that case law on the subject is suffi- 
ciently clear. 


27 


DESAI’S CENT. CIVIL DIGEST 1811-191, 


28 


Ss: 96 4, 2)=1882 s. 540) 4859 s. |C PC (1908) S.96=1882, $.540)-Concd, 


332) Act XXIII of 1861 s. 23. 
See Cases under,— 


(1) Appeai—Costs, 
(8) Appeal—Decrees. 
(8) Appeal—Ex-parte Cases, 
(4) C PCO21r2&0 41 r 23, 
(6) CPCs115, 
CPC (1908) s. 96. 
See C P C (1908) s. 2 Case No. (9). 
28 Cal 81, 
CPC (1908) 8.96 cl. 1—Suit by minor 
in forma pauperis—Order directing next friend 
to pay Court fees—Collectors application to exe- 
cute dismissed—A ppeal—Revision. 
See CPC (1908) s, 47. Vase No, (565). 
23 Mad 73. 
C P C (1908) s. 96 cl. 2—Suit by minor 
in forma pauperis— Order directing next friend 
to pay Court fees—Coilectors application to exe- 
cute dismissed—A ppeal—Reyision, 
See CPC (1908) s. 47 Case Nu, (565), 
23 Mad 73. 


C PCs. 96 (14, 2) (1908) s. 540 (1882), 


See Appeal—Decrees, Uase No. (475). 


30 All 29, 
CPCs. 96— 


See CPCOl4 rg, Case No, 2039, 
AW N 1886, 933, 


CPCs, 96—Court’s 
aside exparte decree, 


See CPCO9r13, Case No, 1947, 
13 CW N 493, 


—Appeal against orders in this 


inherent Power to set 


CPCs, 96 
section, 


See CPCO9g;y 13. Case No, 1933, 


120 C gs, 
CPCs. 96 (1) (2), 


‘See Cases under,— 


(1) Appellate Court, 
(2) Limitation Act 1877 5. 12, 
(3) Practice. Givi] Cases. 
1169-c pcs 96 (1) @Q)=5 
le =S36 5 5 
566.—Pleadings—Poin, eS paper 


ts not taken, It j 
nd illegal to decide an 8ppeal upon a . 


Appeal, 


rong 
Point 


not taken in the pleadings not contained in any 
issue, and upon which none of the parties even 
had an opportunity of adducing evidence, 

Karbasangavda y. Gadiaya 1889, P. J.. 333. 


1170-C P CS. 96 (1) (2)=S.640-Plaint, form 
of—Variance—Oonduct of parties, 


Where a plaint was, iv its terms, one to set 
aside a decree to which the plaintiff was not a 
party, as fraudulent, but it appeared from the 
issues raised by the Courtof first instance that 
thé pleadings were treated by that Court and 
the parties as simply raising the question as to 
which of the parties were entitled to the land 
in question and the case proceeded to trial on 
that footing, it was held that the lower Appel- 
late Court ought not to have regarded the plaint, 
according to its literal import, and therefore to 
have dismissed the suit, Fakir Apa y. 

Rayapa 1884, P. J., 128. 


11711172-C PG Sa 95, 104. 0 43 
TI (1882) hs. 540 and 588 (c) Decree—Order— 
Order adjudicating rights of defendants in an 
interpleader suit—Appeal, 


The sdjudication upon the claims of the defen- 
dants in an interpleader suit is a decree, and 
Stands on the same footing as an adjudication 
of any other claims, and is appealable under the 
Provisions of S 640. The direction as to interplea- 
ding is an order and appealable under S 588 only. 
Maharaj Singh y Chittarmal 4A L J 683 

=A W N (1907) 270. 


1173A—C PC's 96=(1882 § 540). 


An order dismissing a suit as abated is a de- 
cree from which an appeal and a second appeal 
will lie (18 Mad 496 foll.) Meenatchi Achi 
v Ananthanarayana Aiyar, 12 MLJ 

380=26 Mad 224. 


1173B—C PG s 96 (1) (2)= S 540 of 1883. 


An order dismissing objections to the execu- 


tion of a decree for default is a « decree” within 
the meaning of section 2 Civil Procedure Code 
and an appeal lies from such an order under 
Section 540 Civil Procedure Code as amended 
by Act VII of 1888. (15 All 359; 23 Cal 115 & 
827 distinznished,) Lal Narain Singh y. 

Mahomed Rafiuddin 28 Cal 81. 


CPC 908y S.96=4882,S.540)-Coneld 


1174—C P C8 96 (1908)—Suit of small 
cause nature tried as regular suit by mistake 
by Judge having small cause powers—Decree — 
Appeal—Provincial Small Cause Courts Act 
1887, ss 16, 33. U B R 1907, Provincial Small 
Cause Courts Act I. 


1175-C P C S.96 (1) (83) =S.540-Necessity for 
successful party to appeal on finding. 


Sub-Judge decreed for plaintiffs, and found 
they were mirasdars. Held that they were not 
bound to appeal as the District Judge was wrong 
in holding such finding conclusive against plain- 
tiffs, Parvati y. Mohidin 1889, P J.;208, 


1176—C P CS 96 (1) (2)=S. 540-No appeal 
—Res judicata—Misdescription of property. 


There isno appeal where the decree is entirely 
in favour of the defendant. Any. misdescription 
of property could not have formed an essential 
element of the jural relation between the parties 
on which the decree rested and from the decree 
itself no adjudication in the plaintiff's favour 
conld properly be derived as resjudicata 
Bolwant v, Mahipat 1888, P J., 293. 


1177—C P C S,96(1908)-Need not necessarily be 
brought where no doubt of plaintiff's title. 

Two persons joined in a suit and claimed the 
offices of karnam and shroff as being hereditary. 
The offices formed portions of a permanently 
settled estate of which first defendant was pro- 
prietor, The second defendant alleged to have pos- 
session of the offices; the second plainiff who had 
the titlular right to them being thus wrongly 
kept ont. Held, thatit was not necessary that 
the suit should have been for a declaration there 
being no donbt asto the second plaintiff's title 
and that it was properly brought for possession, 
Sadasive Pillaiv. Kalappa Mudaliar 

24 Mad 39. 
See7CW N 314=5380 Cal 20. 


CPC (1908) S. 97. 


Notes :—This section is new. It has set at 
Test the diversity of judicial opinions which 
hitherto existed on the point, The principle laid 
downin 23 Cal 279, which was 
ed by the Foll Bench 29 
5OWN 617, has been adopted. In the 
former case it was held that omission to appeal 


from the preliminary order precludes the parties 


overrnl- 
Cal 758: 
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C. P. C. 4908) S. 97-Cencid, 


from questioning the correctness of the preli- 
minary order inan appeal from the final decree, 
This section has rendered inoperative the effect of 
the Full Bench case above referred to and also the 
cases of 23 Cal 406 (24 Bom 302,) For the meaning 


of preliminary decree, seé case under section 8, 
el. (2). 


“The Committee have inserted an express 
provision to compel litigants to appeal from preli- 
minary decrees, and have estopped them, on their 
failure to do so, from raising objections to such 
decrees in appeals from final decrees, On this 
point they accept the unanimous opinion of the 
Calcutta High Court, They think it unreason- 
able that parties should allow proceedings to be 
carried on to their final stage and large costs to 
be incurred if they intend to rely upon objections 
which could be taken at an earliar state, This 
section renders it obligatory upon a Party who 
considers himself aggrieved by preliminary decree 
to appeal from that decree, at the tisk of being 
precluded from disputing its correctness on an 
appeal from the final decree. We fee] strongly 
that this is a most useful Provision as tending to 
that which is so desirable, namely, finality in 
litigation "—Report of the Com mittee, 


C PC (A908) S. 98=S. 575 of 1882. 


Notes :—The section corresponds with gec. 
tion 575 of Act XIV of 1882, The words “ they 
may state the point of law “pon whick they 
differ, and the appeal shall then he heard y DOK 
that point anly” have been added. No oftiet 


material alterations have been made in this 
section, 


, “ The wording of the proviso has been altered: 
it now deals only with the decision on ie 


point of law referred, "—Report of the Select 
Committee, 


CP CS 98=1289 $575, 


1 Act XXIII ‘of 1861, § 23—Judgs 
sitting in appeal from original Civil 
Jurisdiction 1178, 


2 Order in execution of decree—A ppeal 
—Party to suit 1179 


Questionable whether S 575 of the 
Code is applicable when application 
is made to the High Court under the 
Code 1181, 
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C P C1908) S.98 = 1882, S.575)-Contd.C P C S.98 of (908)=(1882)S 575-Conta 


5 


6 


13 


14 


15 


17 


18 


19 


21 


Reference of appeal to other—Judges 
of same Court-Composition of Bench 
hearing referred appeal—Presence of 
referring Judges necessary 1182 
Nothing in the language of s 575 to 
support the view that the third Judge 
can sit aud hear the appeal slone 
1183 


Judgment ofthe affirming Judge— 
Decree—Charter Act Arts 15 and 36 
—Appeal—Points on which the ap- 
peal should be heard 1184 
Vecision when appeal heard by two 
or more Judges - Letters Patent of 
1885 cl 15 1185, 


Differcnce of opinion on Division 
Bench regarding preliminary objec- 
tion as to limitation—Letters Patent, 
NWP 1186 

Original side appeal-Letters Patent 
Art 36 1187 

Differenee of opinion—Art 36 
Letters Pattent 1188 

Two Judges differed—Appeal must 
be dismissed each party to pay his 
costs 1189 

Effect of two Judges hearing an ap- 
peal from single judge—being 
divided opinion; 1190 

Difference of opinion between twy 
Judges 1191 

Reference to third judge 1193 
Composition of Bench to hear appeal 
referred to a third Judge under s 575 
of the Civil Procedure Code— 
differing in dpinion 1193 
Judge or Judges can deal with the 
whole case and not merely the point 


of 


udges 


on which the reference jg made 1194 
Argument hefore J udge or Judges to 
whom the case ig referred 1195 
Appeal referred owing toa difference 
of opinion on a Point of law 1196 
Difference of opinion between J udges 
hearing appeal—“ Judgment”—Re. 
ference to Full Bench--after delivery 
of dissentient judgments on the 
appeal—Reference ultra vires 1197 
Reference to third Judge owing to 
difference of Opinion among the 
Judges composing a Division Bench 
Procedure 198 


See cases under :— 


1 Letters Patent, 
15, 36. 
2 Review—Ground for review. 


High Court, Cls, 


() Act XXIII cf1861, s. 93—Judges sit- 
ting in appeal from original Ciyil 
—Jurisdiction, 


1178.—S 98 of ( 1908 J=S 575 (1883).— 

S 23 of Act XXIII of 1861 referred only to the 
late Sudder Court. and, although this Act formed 
part ot the Court of Civil Procedure, it is clear 
that sec 23 could not apply to Judges sitting in 
appeal from the original civil jurisdiction, for this 
Teason, that all the Judges of the Court so sit- 
ting in appeal are Supposed in law to be equal, 
Whereas s 23 of Act XXIII of 1861 only contem- 
plated an appeal from a Court of inferior juris- 
diction to the late Sudder Court, and had 
nothing at all to do with the Court of Appeal 
from the original civil jurisdiction as that Court is 
now constituted, Greenway y Hogg. 

Bourke, A 0 ©, 189. 


Notes :—Dist : iy WREB 9, Fol : 26 Cal 
631, 


(2) Order in execution of decree— Appeal 
party to suit. 
1179-c pc S 98=S 575 of 1882,—- 
Semble, § 


of decrees, 
as between 


- 23 applied to orders made in execution 
but the right of appeal was given only 
the parties to the suit in which the 
decree or order was made. Annamalai Chetty 
Y Muthulinga Pillai. 6 Mad H C R 360 


(3-4) Questionabl 


e whether S 575 of the 
Code is applicabl 


€ when application is 
made to the High Court under the Code. 
1180—1181--s 98=(1882 575 )-—Quere. 
_ Having regard to the explanation to S 647, 
Civil Procedure Code, it ig questionable whether 
8 575 of the Code ig applicable when an applica- 
tion is made to the High Court onder 8 622 of 
the Code? Mancharam y Fakirchand 
3 Bom L R58=25 Bom 478. 
(8) Reference of 8ppeal to other Judges of 
Same Court—Composition of Bench hear- 
ing referred 8ppeal--Presence of referring 
Judges necessary. 


ps PCOS. 98-1882 575-Rules made 
by High Const, W. , p, 
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CPC 4908) S.98=4882,8.575)-Cont.\C P C 1908) S.98=(1882.S.575)-Condt, 


The only Bench which can legally deal with 
an appeal which has been referred under the 
provisions of s, 575 of the Civil Procedure Code 
is one which includes the Judges who first heard 
the appeal, and whose difference in opinion ona 
point of law necessitated the reference. (6 WK 
269: B L R, Sup Vol 774, and 36 LJ, Q B 137, 
referred to.). The word “judgment” as used in 
Rule II of the Rules made by the High Court, 
North-Western Provinces, to regalate references 
under s. 575 of the Civil Procedure Code, must 
not be understood in its strict sense, but merely 
as an expression of opinion containing reasons 
for a contemplated or proposed judgment, 

Rohilkhand and Kumaon Bank y, Row, 
6 All 468, 


Notes:—Ref: 7 All 523; 9 All 625; F R; 6 
Bom L R 181. 


(6) Nothingin the language of S. 575 to 
support the view that the third Judge can 
sit and hear the appeal alone. 


1183—O P CS, 98=(1882 S. 575),— 


Fer Chandavarkar J: — There is nothing in 
the language of S. 576 to support the view that 
the third Judge to whom reference is made under 
the section cannot sit and hear the appeal alone. 

Jehangir v. Secretary of State, 
6 Bom L R 132. 


(7) Judgment of the affirming Judge— 
Decree—Charter Act Arts. 15 and 36- 
Appeal-Points on which the appeal 
should be heard. 


1184—S. 98 (1908)=s. 575 (1882)— 

The decree of one of two judges of a Division 
Bench, whose judgment has prevailed under the 
provisions of 8.575 of the Code of Civil Procedure, 
is appealable under S, 16 of the Letters Patent. 
On appeal under the Letters Patent, the 
appellate Court has jurisdiction to hear the 
appeal not merely on the points on which the 
Judges of the Division Bench differed, but also on 
other points raised in theappeal. Kunhunni y 
Srivullabhan, 11 MLJ 10F B. 
(8) Decision when appeal heard by two 

Or more Judges-Letters Patent of 1865 
els. 15, 
1185-0 P CS, 98=1882 s, 575,- 


RG C yx 
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Right of appeal given by cl. 16 ofthe Letters 
Patent is not taken away by s.575 © P Code. 
lf the judgment of the lower Court is confirmed 
by reason of one of the Judges of the appellate 
Court agreeing upon facts with the Court below, 
an appeal will be against such judgment, not- 
withstanding the provisions, of s. 575 C P_ Code, 
(3 Bom 204 approved.) Gridharji Maharaj 

Tickait y Porushotum Gossami.10 Cal 814. 


Notes:—Fol: 11M LJ 10 F B. 
All 176. 


Dist: 11 


(9) Difference ofopinion on Division Bench 
regarding preliminary objection as to 
limitation—Letters Patent N W P. 


1186.—C P CS, 98 ( 1908%)=S, 675 ( 1882), 
“Appeal is heard’’—Case to which action does not 
apply—Letters Patent S. 27, 


S 87 of the Letters Patent for the N W P has 


‘| been superseded in those cases only to which 8575 


of the Code of Civil procedure properly and with- 
out straining the language applies, There are 
many cases to which s 575, even with the aid of 
8 647 does not apply, and to these Si 37 of 
the Letters Patent is still applicable, One of 
the cases to which sec 575 of the Code does not 
apply is where, a preliminary objection being 
taken to the hearing of a first appeal before the 
High Court on the ground that the appeal is time 
barred, the Judges of the Division Bench differ 
in opinion as to whether the appellant has shown 
sufficient cause, within the meaning of s 6 of the 
Limitation Act ( XV of 1877 ) for not presenting 
the appeal within the prescribed period. The 
decision of such a preliminary objection is not a 
‘‘ hearing ” of the appeal, but precedes the hear- 
ing, or determines that there isno appeal which 
the Court can hear or decide. Where such a pre- 
liminary objection is allowed, it cannot be said 
that the Court which by reason of the Limitation 
Act, has no jurisdiction to hear the appeal, 
should nevertheless “ affirm” thefdecree of the 
Court below. In the case of such a preliminary 
objection and sucha difference ot opinion ( the 
Bench being equally divided ), the opinion of the 
senior Judge should, under sec 27 of the Letters 
Patent, prevail. ( 3 Bom 204 ) ( 10 Cal 813 ) 
distinguished, Where, in such a case, the 


. 
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C PC 1£08)S.98=(1882.S.575)-Coned, 


provisions’ of the second paragraph of 
section 575 of the Code were erroneously 
applied, and the judgment of the Junior Judge 
holding that the appeal should be dismissed as 
time-barred, prevailed, and the Court, on appeal 
under s 10 of the Letters Patent, affirmed such 
judgment, /eld that onder the circumstances,there 
was a mistake or error apparent on the face of the 
record, and there was suflicient cause for granting 
a review of the Court’s decree, under s 623 of the 


Code. Husaini Begam y The Collector of 
Muzaffarnagar. 11 All176, 9 W N 27. 


Notes :—Ref: 25 Mad 648, 


(10) Original >ide appeal—Letters Patent 
Art 36. 


1187.—C PCS 98=S. 575 of 1882. 


Where the appellate Judges are divided in 
opinion in Original Side appeal, $575, C P © 
has noapjlication, and the opinion of the Senior 
Judge prevails under Art. 26 of the Letters Pa- 


tent. Roop Laul y Lakshmi Doss. 
29 Mad 1at 24. 


(11) Difference of opinion—Art 36 of 
Letters Patent 


1188.—C PC S 98=( 1882 s 575)-Revision— 
S 575—Art 36 of Letters Patent -— 

Where two Judges differ in the matter of a 
revision petition S$ 675,C PG applies and not 
Art, 36 of the Letters Patent, 


Narayanasami 
Reddi vy Osuru Reddi. 


25 Mad 548. 


Notes :—Ref :—32 \Mad 456 ; 16 MLJ27; 
1k MLJ37F B; 27 Maa 386, 19 ML 
J 470, 


(12) Two Judges differed—A ppeal must 
be dismissed each party to pay his 
costs. 


1189.—OPO0s 98=(188z) 8573,—Practice, 


The two Judges hearing the appeal differed in 
their opinions. 


Held, that under Sec 575 the appeals must 
be dismissed each party to pay his costs, 


Meerama y Babu Bhikaraj Sagarmull. 
14 Bur L R 257. 
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C PC (i908) $.98=(1882,S.575)-Conta- 


(113)) Effect of two Judges hearing an 
appeal from single Judge, being diyid- 
ed in opinion, 


1190.—C PCOS 98(1908)=S 576 (1882). 

C P OS 575, does not in respect of 
appeals uuder S 10 of the Letters Patent, over- 
rides 87 of the Letters Patent, and consequently, 
when two Judges of the Bench hearing a Letters 
Patent appeal differ, the opinion oi the senior 
Judge prevails, 


Lechman Singh y Ram 
Lakan Singh. 


19038 A W N 162= 
26 All (10. 


Notes :—Fol : 29 Mad 1, 


(14) Difference of opinion between two 
Judges, 

1191.—C P CS 98 (1908)=S 576 ( 1882 ) 

It was held under this section that, if the 
Judges differed in opinion on points of law and 
did not state the pointson which they differed, 
there was no determination of the case ;so that, 
if thé case were then referred to other Judges for 
final determinstion, they would have jurisdiction 
to go into the whole case. Khelut Chunder 
Ghose y Tarachurn Koondoo Chowdhry. 

6 W R 269. 


Notes:-—Appl: 27 Call185;6 All 468; 12 W 
RU897; SW R171; 9B HC R 53. Ref: 
9 W R11 F B; 12Cal 614; 14 Cal 464, 
Affirm: 8B L R104 PG, 


(15) Reference to third Judge. 


1192—C PCS. 98 [1908] =S. 575 (1882). 

Held, per Barkley, J., that it is competent to 
one of a bench of two Judges to make a reference 
to a third Judge, under Section 575 of the Code 


of Civil Procedure, 1877. Telu Mal y Subha 
Singh. PR 90 of 1880. 


(46) Composition of Bench to hear appeal 
referred to third Judge under 8.575 of 
the C P C—Judges differingin opinion. 


11938—O P C_s. 98 (1908)=s, 575 (1882). 
On an objection being taken that it was not 
competent toa Single Judge sitting by himself 
and apart from the Judges who have first heard the 
appeal, to hear an appeal referred under section 
576 Civil Procedure Ccde, the language of the 
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C P C (1908) S 98=(1882, $.575) -Contd.\C PC (1908) S.=98(1882: S.575)-Conta., 


section and the Full Bench case. 6 All 468. being 
pot forward as supporting the objection, Held, 


per Weir J, 


The language of the section 575 does not 
appeal to imply that the appeal must necessarily 
be heard again at the reference, by the two 
Judges who first heard it and differed. 


Subbayya v Krishna. 14 Mad 186. 


(17) Judge or Judges ean deal with the 
whole case and not merely the point on 
which the reference is made. 


1194—C PCS. 98=[1882 S. 575).— 

The Judge or Judges to whom a case is refer- 
red under this section, can deal with the whole 
case and not merely the point on which the re- 
Maung Po Te y. Maung Po 

14 Bur LR 59F B. 


ference is made. 
Then, 


(18) Argument before Judge or Judges to 
whom the case is referred. 


1195—C PCS. 98 ( 1908 )=S. 575 (1883)— 
Suit, dismissal of, under s. 375, Code of Civil 
Procedure—Misjoinder of parties—Champerty— 
Maintenance -Contract to supply funds for carry- 
ing on litigation not opposed to public policy 
—Oontract of sale of property not in possession 
of the vendor can operate as present transfer— 
Failure of consideration, plea of.— 


The terms of a contract entered into by AS 
with the plaintiff were,that A S solda half-share 
in a Taluka to the plaintiff for one Jakh and 
fifty thousand rupees; that fifty thousand rupees 
were to be beld in deposit by the plaintiff to be 
expended in litigation about the said Taluka and 
in giving AS a monthly allowance of fifty rupees 
The deed of sale executed by AS in favour 
of the plaintiff recited that one lakh of rupees 
had heen paid to A S and a separate receipt for 
that sum was taken from him. The plaintiff 
and A S broughtasnit against the defendant 
for possession of the aforesaid Taluka on the 2}st 
February 1891. In the plaint it was stated that, 
not having sufficient funds to carry on the suit, 
A § had sold half the share inthe estate to the 
plaintiff who was joined as a co-plaintiff. Three 
days before the date of first hearing A 5 filed a 
petition and a compromise stating he was satis- 
fied that under law and custom he had no claim 


to the estate; that he had been persuaded by the 
plaintiff to execute a sale-deed in his favour for 
which he (A S) got no lawful consideration; and 
he prayed that the suit might be dismissed under 
8. 375 of the Code of Civil Procedure. Some 
three days after A S registered a petition in the 
office of a Sub-Registrar under s, 373 of the Code 
of Civil Procedure, praying that his suit be un- 
conditionally dismissed. Subsequent to this the 
defendant fileda written statemént in which, 
among other pleas, it was urged that the plain- 
tiffs suit was champertous and unmaintainable, 
and was also bad for misjoinder of parties, The 
Court of first instance dismissed the plaintiff's 


claim. Held,(per W Blennerhassett, J C.) that 
the joinder of the plaintiff in this suit as the pur- 
chaser of half of AS’s sharé did not amount to a 
misjoinder of parties. (18 All. 131), not followed. 
That the specific English Law of maintenance 
and champerty has not been introduced into 
India. The defendant, therefore, could not 
directly plead that the suit was unmaintainable 
On the ground of champerty. That the agree- 


ment on behalf of the plaintiff to supply AS 
with the necessary funds was a fair agreement, 
and was inno way contrary to public policy, 
and the suit was maintainable. That where an 
assignee sues on his assignment and proves it, an 
adverse party cannot take objection that there 
was no consideration. Held (per R Scott, A J C) 
that whether the contract between AS and the 
plaintiff was void or voidable or a valid and 
binding agreement, the plaintiff could not sue for 
possession of half the Taluka in the present suit. 
Held, further, that the agreement relied upon by 
the plaintiff wasa grambling in litigation and 
opposed to public policy, and therefore void, 
Held (per G, T. Spankie, A J C.), that there was 
a contract of sale between the plaintiff and AS 
under which there was a present transfer of a 
moiety of the Taluka tothe plaintiff. That a 
contract of sale of property, which is notin the 
possession of the vendor, and which is the sub- 
ject of litigation, and as to which the vendor's 
title may never be established, can operate to 

give to the purchaser a right fo obtain possession 

of the property and that therefore the contract 
of sale between AS and the plaintiff could 

operate as a present transfer of a moiety of the 

Taluka to the plaintiff. That the defendant 

could not defend the suit on the ground that the 
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eontract of sale was extortionate, unconscionable 
and fraudulent, and that there had been failure 
of consideration. That there was nothing in the 
contract of sale “against good policy and justice, 
tending to promote litigation or what is in the 
legal sense immoral,” and that the suit was 
maintainable. That the withdrawal of A S from 
the suit might perhaps be a reason for the amend- 
ment of the plaint, but it was not a ground for 
dismissing the suit. Upon the defendant's 
attempt to address an argument upon a point with 
regard to which thé Bench had come to a unani- 
mous decision, Aeld, that nnder gs. 575, Civil 
Procedure Code, only the point of law on which 
there is a difference of opinion should be heard 
by the Judge or Judges to whom the appeal may 
be referred, and not points on which there is no 


difference of opinion. Kazim Hosein Khan y 
Lal Achal Ram 20C149. 


Notes:-—Cons: 7 0 © 181, 


(19) Appeal referred owing to a diffe. 
France of opinion on a point of Law. 


1196—C PCS 98=1882 § 575. 


Where, owing to the difference of opinion 
between two Judges. an appeal was referred to 
the Chief Justice under Civil Procedure Code, s, 
575, and was heard by him sitting with the two 
other Judges,— Held that the whole appeal was 
open for argument, and not only the point of law 
on which the Judges had differed in opinion. 

Seshadri Ayyangar y Nataraja Ayyar 
21 Mad 179, 


Notes:—Ref 30 Bom 508=8 Bom L R 407: 6 
Bom L R 131; 230. Fol 29 Mad 534=16 
MLJ435=1 ML 1127.9 CWHN 32, 


(20) Difference of opinion b 
hearing appeal—"Judgment * 
full Bench after delivery 
judgments on the appeal— 
vires, 


etwen Judges 
—Reference to 
of dissentient 
Reference ultra 


1197—C PCS, 98 [1908]}=s 
Held that anorder of refere 
after delivery of judgment was illegal as the 
Judges, as soon as they had delivered their judg. 
ments, ceased to be possessed of the case. Lal 
Singh y Ghansham Singh. 

9 All 625;; Wn 154, 


575 [ 1882} 
Nee under s. 576 


DIGEST 1811-1912, 40 


C P C 4908) S.98=(1882, S.575)-Conetd. 


Notes:—Ref: [6 All 136 F B, Dist: 6 Bom L 
R151, 


(21) Reference to third Judge owing to 
difference of opinion among the Judges 
composinga division Bench—Procedure. 


1198—C P CS, 98=S. 575 of 1882, 


Held, dissenting from (6 All 468), that a re- 
ference under Section 575 of the Civil Procedure 
Oode can legally he made to a third Judge, and 
that the tribunal which hears the appeal on the 
Second occasion in consequence of such refer- 
ence should consist of such third Judge, 
that Judge sitting together with the Jud 
first heard the appeal. 
v. Newton, 


and not 
ges who 
—Mussammat Sahibzadi 

15 P R 1887. 


C PC 1908) S. 99=s. 578 of 1882. 


Notes:—This section corresponds 
tion 578 of the C, P, Code of 1883, 
ing changes have been intr 
The words misjoinder of 
tion ” and the words « 
suit ” have been added, 


with sec- 
The follow- 
oduced by this section, 
parties or causes of ac- 
in any Proceeding in tha 


“The Committee have extended this clause in 
order to give the Courts a larger discretion in 
dealing with irregularities in Proceedings, and 
they have inserted express words to meet the 
point decided in 26 Bom 959 and 27 Mad x0, and 
in a recent decision of the Calcutta High Court”. 
—See the Report of the Special Committee, In 
26 Bom 259 and in 24 Cal 540, the High Qourt 


8S a& mere irregu- 
Court cannot reverse 
ne. ngzoLug 602, 
isjoinder of causes 
this section or not, 
Tn order to meet the 


the question ast 


‘© Whether m 
of action can be 


cured under 
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C PCS 99 4908)=S. 578 4882) 
1 General 1199-1200. 


2 Irregularities in proceedings 
—1209A. 


1201 


1 General. 


1 Jurisdiction 1199, 
2 Improper remand when cured 
2 Irregularities in proceedings. 


1-2 Verification and signature by agent—- 
Trregularity not material 1208. 

8 Verification—Defect — Objection on 
appeal—-Irregularity 1303. 

4 Defects in signing etc. of plaint. 1204, 

5 Death of next friend pending appeal 
by minor—Omission to appoint-new 
next friend mere irregularity 1206, 

6 Marriage—Husband and wite—Resti- 
tution of conjugal rights—Minor wife 
—Restitution to caste—Condition of 
relief 1206. 

7 Misjoinder of Cause of Action-Irregu- 
larity 1207, 

8 Irregularity 1207A. 

9 Sunday, Proceedings on 1207B. 

10 Misjoinder of causes of action—Sub- 
stainability of plea in second appeal 
—Applicability to suits and appeals 
instituted before Act V of 1908 came 
into force 1208. 

11 Munsiff instead of recording the evi- 
dence in full in the language of the 
Court, recorded in English as it was 


1200. 


a suit for rent — Mere irregularity 
1209. 

12 Admissibility of document not pro- 
duced with plaint — Document on 
which the suit is based—Prejudice by 
reception at late stage 12094 

CPCS. 995S. 578 (1882 ). 
See Cases under. 
Minor—Representation of miror in 


suite, 
Seealso Cases under. 
(1) Specific Relief Act 1877 . 42 
A WN 1887 231. 
(2) Buits-Valuation Act 1887 8. 81 
20MLJI726=8ML J 404= 
‘ 8 Ind Cas 545. 
(8) Transfer of Property Act 1882S, 89. 
5 Bom LR 889. 
(4) Jurisdiction. 2 Ind Cas 677 
_ (5) Misjoinder of plaintiffs and Causes of 
Action. 


DIGEST 1811-1912. 42 


C PC 1908) S 99=(1882, S.578)-Conta, 
(6) Ben Act XT of 1859S, 9. 
80 Cal 794=7 C WN 609, 
(7) Evidence Act (1872) Ss. 65, 167. 
AW N 1881, 9. 
(8) CP 0 038 r2. Case No 1595. 
4LB R 285, 
Case No 1591. 
109 P R1907. 
CPCS,99 (1908).—Petition to re-open 
execution—Receiver. See CPC (1908) 8. 47. 
Oase No (553). 5 C WN 627 


CPCS. 99 (1908). 
See v P C (190s) S. 15. Case No (81). 
2L B R1908—1904,117. 


CP C (4908) S.99.—Suit may be treated 
as an application under S. 244 (1882). SeeO PC 
(1908) S. 47. Case No (151). 5CLJ 3828. 

CPCS. 99—Applicability and scope. See C 
PCO 9r9. Case No1776. U BR 1897, 287. 

CPCS. 99—Dismissal of former suit for 
default—Appeal from dismissal order. See CP C 
O 9r 9. Case No 1822 TALJ 675. 

C PCS. 99.—Right of assignee to sué for 
refund of the price or for declaration of his right. 
See C PCO 21 r 16. Case No 2435. . 

13 Bom L R 978. 

CPCS. 99—Application for attachment of 
immovyeable property to contain certain particulars, 
See OC PC O21r 13, Case No 2364.28 All 244, 

—S. 99—Erroneous order of remand, 


See C P C (1908) O 41 r, 23 Case No. (3131). 
82 Mad 88, 


—§. 99—Powers of Courts in remand cases, 
See C P C (1908) O 41 r 23 Oase No, 3137. 


()CPCO3r?. 





11 C WN 880. 

—S. 99--Appellate Court may frame issues 
and refer then for trial to the Count whose decree 
appealed, See C PC (1908) O 49 r 25. Case 
No, (3144). 29 All 660. 

—S. 99—Disallowance of claim. 

See C P © (1908) O 21 r, 61 Oase No, (2661.¢ 

1MLJ 478. 

—S. 99—Contents and signature of judg- 
ment. See C PC(1908) 0 41 r. 31 Case No, 
(3152). 13 C W N 148. 

1 GENERAL. 
(1) Jurisdiction. 

1199—C P C §.99=(1882 S 578). 

That the word ‘‘jurisdiction’’ may either mean 
that is ordinarily understood by the term “juris- 
diction” when used with reference to the Looal or 
pecuniary jurisdiction of a Court or its jurisdic- 
tion with reference tothe subject matter of a 
suit; or it may mean the legal authority of a 
Court to do certain things, The term“ juris- 
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C PC A908) S.99=1882,S.578)-Contd, 


(2) Irregularities in proceedings—Contd, 


(C P Ci908) S.99=(1882, $.578)-Coned, 


(1) General-Concid. 
diction ”, in s, 578 C PC, is used in the former 
sense. 


That S. 578 of the Civil Procedure Code is 
applicable in curing the defect of an erroneous 























Death of next friend pending appeal by minor 
—Omission to appoint new next friend mere 
irregularity within. 
3ALJ81=A WN 1906, 40=28 All 828. 


(6) Marriage—Husband and wife—Restitu- 
tion of conjugal rights —Minor wife—Resti- 
tution to caste—Conditions of relief. 


1206—C P CS, 99 (1908)=S. 578 of 1883. 

Ina suit for restitution of conjugal rights, 
where the validity and legality of the marriage is 
one of the most essential points in issue, no pre- 
sumption arises from the mere fact that the mar- 
riage was celebrated, that all the rights and cere- 
monies necessary to constitute a legal and valid 
marriage were perfcrmed, (12 Cal 140; 9 Mad 
466 Ref). Surjamoni Dassee y Kali 
Kanta Das 5 C WN 195=28 Cal 87. 


order of remand if itdoes not affect the merits 
of the case. Mohesh Chunder Das y 
Jahiruddi Mollah. A&C W N509= 
28 Cal 324. 
Notes—Ref 28 Mad 437=15 M L J 236:60 
L J 547; 12 C W N 590. Fol: 50 LJ 71; 

11C WN 380;90C 80. 


(2) Improper remand when cured. 


1200—C PCS. 99 (Ss. 564(Omitted in N C) 
578). 

S. 578 of the Code cures the defect in an irre- 
gular order the remand made by an appellate 
Court ualess the merits of the case are shewn to 
have been affected in any way by the order. (5C 
L J 71 ref to.) Debendra Nath Bhattacharjee 
vy Basanta Kumar Chakrayarti. 

(1907) 5CLJ 398. 


(7) Misjoinder of Causes of Action—Irregu- 
larity. 

1207—C PC S. 99=(1882 s. 578). 

The appellate Court is debarred under S. 578 
from setting aside a decree on the ground of mis- 
joinder of causes of action. Rup Narain y 
GopalDayi. 36 Cal 780=19M LJ 548= 

11 Bom LR 838=10 CLJ 58= 
13C WN 920-6ALJ567PC. 


(2) IRREGULARITIES IN PROCEEDINGS. 


(1-2) Verification & signature by agent— 
Irregularity not material, 


1201—1202—C PCS. 99. 

Verification and signature by agent—Irregu- 
larity not material. TNLR8B. 
(8) Verification—Defect—Objection on 
appeal—Irregularity. 

1203—C PCS, 99= 1882 5, 578). 

Defective verification, if there is no reason to 
suppose that any one is prejudiced thereby, isno 
ground, at an appellate stage. either for returning 
the plaint for amendment or for refusing relief on 
the basis of the alleged defect in the plaint. (18 
All 396: 22 All 55 Fol.) Ram Komal Saha y 
Bank of Bengal of Akyab. 5CWN 91. 

(4) Defects in signing etc of plaint. 

1204—0 P CS. 99= (1882 s. 578). 

Per Curiam—That the defects, in the signing 
and verification of the plaint, cured by S. 578. 
Rakhal Chandra y The Secretary of State. 

10 CWN 841=8 CLJ34., 
(5) Death ofnext friend Pending appeal by 
minor—Omission to appoint new next 
friend mere irregularity. 
1205—C PCS 99=(1882, s, 578). a 


" Notes—The new section is in confirmity 
With this ruling. 


(8) Irregularity. 

1207A—C PO §. 99 (1908) =S, 578 (1882) — 
Disposal of a suit on a Sunday, 

Held, that the disposing of a civi] suit on a 
Sunday is a mere irregularity which is covered 
by the provisions of s, 578 of the Code of Civil 
Procedure, (9 All 366 and 16 W R C R 230 ref to) 

Sheo Ram Tiwari y Thakur Prasad. 
1907 A W N168=929 All 562. 
(9) Sunday, Proceedings on, 


1207B—CP cs. 93 (1908)=S. 678 (1882) 
—Whether void—Lord’s Day Act—a pplication to 
India—C PCS, 578. 

A Mansif went on an inspection on Sunday. 

While there, the parties entered intoa compro- 
mise which was recorded by him and a decree 
passed on the spot. Held, that athe proceedings 
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CPC $08) $.99=(1882.S.578)- CcniaC P C (41908) S.99 =(1882,S.578)- Contd 


(2) Irregularities in proceedings— Conid. 


of the Munsif were not vitiated bythe fact that 
they were taken on a Sunday. Lord’s Day Act 
does not apply to India. (7 M HC R 285, Ref.). 


Sheoram Tiwari y Thakur Prasad. 
5 ALJ106=A WN(1908) 43= 
8 ML7 2t1=80 All 136. 


(10) Misjoinder ofcauses of action—Sub- 

stainability of pleain second appeal—Ap- 

plicability to suitsand appeals instituted 
before Act V of 1908 came into force. 


1208—C P OG 1908S, 99=S. 578 (1883). 


A and B obtained two separate money-decrees 
against O and attached certain properties in exe- 
cution thereof. When the properties were attach- 
ed by A, the three plaintiffs and the 4th defen- 
dant, the children of OC, putin a claim-petition 
on the ground that the properties belonged to 
their deceased mother. No such claim-petition 
was putin when B attached these properties. 
The suit for declaration that the attachments 
made by A and B are not valid, was dismissed by 
the Munsiff but was decreed by the Sub-Judge. 
Held, that the objection that the suit was bad 
for misjoinder of causes of action cannot be heard 
in second appeal. 


S. 99 of the new Code provides that “no de- 
cree shall be reversed or substantially varied on 
“account of any misjoinder of parties or causes of 
action,” That section is one regulating the pro- 
cedure of the appellate Court and was therefore 
applicable to all appeals heard after the new 
ode came into force. 


The circumstance that the suit or appeal was 
instituted before Act V of 1908came into force 
does not affect the applicability of S.99 of the 
new Act, 


That the plea of misjoinder of causes of ac- 
tion had been upheld in the Conrt of first instance 
and only failedin the first appellate Court is 
also immaterial in determining the applicability 
of 8. 99. * 


The declaration granted by the Subordinate 
Judge that the entire attachment of the 
properties was invalid was bad in law, as plaintiffs 
were only three ont of the four persons entitled 
to the property and the order on the claim peti- 


Ruit 


fion against the 4thdefendant had become final 





| (1889) 4 Mad 417 and (1885)8 


(2) Irregularities in proceedings— Contd, 
no suit having been brought within one year 
from its date. (84 Mad 565 Appr 7 ML T 296 dou- 
bted; 1910 M W N 640;1910 M W N 719; 33 Mad 
241 Ref. 230 M LJ 3¢4 Fol.) Tejmal Sowear y. 
Jaggupilla Papayamma. 

(1912)1M WN 50;11MLT25=22ML J 295, 


See Also Cases under. 


Misjoinder of plaintiffs and causes of 
action. 


(41) Munsiff instead of recording the 

evidence infull in the language ofthe 

court, recorded in English as it was a suit 
for rent—Mere irregularity. 


1209--C PC S.99=(1882 5, 578). 


Where in a suit for éjectment by a landlord 
against a tenant the Munsiff instead of recording 
the evidence in full in the language of the Court 
which he was bound to do, recorded the evidence 
in English as it was « suit for rent, 


Held that this was a mere irregularity which 
was cured by the provisions of s. 578 C P O, 
Ratan Lal Giry. Farshi Bibi. 34 Cal 896 

=11C WN 826. 


(12) Admissibility of document not pro- 

duced with plaint- Document on which the 

suit is based— Prejudice by reception at 
late stage 


1209A--C PCS. 99 (1908)=S.578 (1882), O. 
7, rr 17, 18 (69, 6%, 578). 

When a Court erroneously holds that a suit 
is based really upon one document, in the present 
case, a day book,and not upon another,a ledger,and 
erroneously holdsthat the day-book ought to 
haye been produced along with tke plaint, it 
cannot be said that the Court has refused to exer- 
cise a jurisdiction yested in the Oourt by law or 
has acted in the exercise of its jurisdiction ille- 
gally or with material irregularity. (1884 11 Cal 
6 (P C) ref. to and foll.) An appellate Court can- 
not, in view of the provisions of S, 578 of the 
Code, reverse the decision of the Court of first 
{nstance on account of any error, defect or irregu- 
larity, whether in the decision or in any other 
order passed in the suit or otherwise, whi h does 
not affect the merits of the case or the jurisdic- 
tion of the Court, (1869913 M I A181 
Mad 373 
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C PC (1908) S.99 = (1882.S.578)-Concia|C P C 1908)S.100=(4882,S.584)-Concld 


(2) Irregularities in proceedings—(Concld. 
ref. to and foll.), An appellate Court cannot, in 
view of the provisions of 8. 578 of the Code, re- 
verse the decision of the Court of first instance 
on the ground that leave ought not to have been 
granted for the reception 
late stage of the case, 


of adocument ata 
which has affected the 
merits of the case, or has prejndiced the trial, or 
that, by reason of the delay in the production of 
the document, there was a well founded ground 
for suspicion that the document, was not gennine 
and reliable and that leave ought not to have been 
granted. The provisions of S. 62 of the Oode are, 
no doubt, of an imperative character and ought 
to be strictly followed, But regard must be had 
to the policy which underlies the provisions of 
8s. 62 and 63 of the Code, viz., to exclude evi- 
dence as to the existence of which at the date of 
the suit there may be reasonable doubt, and as to 
the genuineness of which suspicion might right- 
ly arise because it was produced at a late stage 
of the proceedings. (1884), 8 Bom 377 and (1907) 
8CLJ147;120W N 412refto.) The bare 
circumstance that a document had been pro- 
duced at a late stage of the case and had been 
received by the Court of first instance under Ss. 
68 would not by itself constitute a sufficient Tea- 
son for the exclusion of the document from con- 
sideration by the appellate Court. The error of 
the appellate Court in thua Tejecting the docn- 
ment on that ground alone amounts to an illegal 
and irregular act, and by itself forms a sofficient 
ground to justify the interference of the High 
Conrt. (1899) 3 WN 581. Mewa Tal Sathu 
v Kumerji Jha, (1909) 10 CLJ sg— 

13 C W N797=2 Ind Cas 946. 


CP C908) S. 100=4882, 5. 584). 


Notes: —The section corresponds with section 
584 of Act XIV of 1882. The changes introduced 
in this section are the substitution of the words 
save where for the words *‘unless when” which oc- 
curred in the old section, and the addition of the 
word e.pressly before the word ‘provided’ and the 
words for the time being in force after the word 
‘law’. The word “specified” 
(@) of the old section has been 
Other changes are mere verbal, 
seems to have been made in the 


omitted. The 
and no change 
Meaning. 


“As regards appeals from Appellate decrees the 
only substantial departure from the existing Code 
is the insertion of section 103, Experience 


has 


which occurred jin cl | 


shown the desirability of this clause, the effect of 
which will be lo avoid remands, with their con- 
sequent delay andexpense, The Committec have 
struck out the word “specified” in the expression 
“specified law or usage.”— See the Report of the 
Special Committee. 


C PC (1908) s. 100=S. 584 4882). 

See Cases under:— 

(1) Landlord and tenant. 
(2) Special or second appeal. 
C PC (1908)S.100 See cP C (1908) S, 4, 
10MLJ 398. 
1210-C PC 8, 100 of (1908) =S. 584 of (1882) 
(Act VIIL of 1859, s, 372)— Decision, Interpreta- 
tioa of—Appeal. 

By the word “decision” in section 372 of Act 
VIII of 1859, was meant the decree and judgment 
taken together, and not simply tha decree un- 
explained by the judgment. Indrajit Koonwari 
y. Chokowri Sahu. B LR Sup Vol 1. 

CPCS. 100—-SeeC PC 013r 1], Case No, 
(2013,) 8CLJ 147. 

—8. 100—Grounds for second appeal. 

See © P C (1908) 0 41 r 22 Case No. (3123). 

A W N (1881) 88. 


—S. 100—Contents, date, and signature of 
judgment, 


See CPC (1908) O 41 r 31 Case No, (3152), 
13 C WN 148. 

—S. 100~Commissions to make partitions, 
See O PG (1908) O 26 r 13 Case No. (2824) 
5 ML T 2992. 

1211-6 POS, 100 of (1408) =S. 684 of (1882) 
—Construction of—“May”, 

The word “may” in Act V1i1 of 1859, section 
378, does not imply “by some possibility,” but 
means “may not improbably.” Ram Chunder 
Chowdhry y Kashee Mohun. 21 WR57. 


CPC S101 of (1908)=S.585. of 1882. 
See Special or Second Appeal — 
Special Appeal. 


CPCS. 102 (1908)=(1882 S. 586). 


1 Original character of suit or appeal 
(1212-1915) 


2 Special Cases 


Procédure in 


(1216-19219). 


——_ 


ra) Original character of suit or ap- 


peal. 


1 Second appeal in execution ina suit 


of Small Cause nature 1213 
Provincial Small Cause Courts Act-— 
Suit of a small cause court nature— 
Second 4ppeal—High Court 1218 
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CP C 4908) $.102=(4882:S:586)-Conz i C.P.C.4908) S.102=(1882,S.586)-Contd 


8 Second appeal—Pecuniary limit 1214 

4 Suit to recover books and money cog- 
nizable by a Court ofsmall causes— 
Second appeal—Valuation for fiscal 
purposes & for jurisdiction to be de- 
termined by the value put by plain- 
tiff 1216 


2 Special Cases. 


1 Small Cause decree —Execution—Or- 
der in execution—Appeal—Second ap- 
peal 1216 

8 Landlord and tenant—Propriety of 
the pattah tendered and rent-Amount 
below Rs 500—Nature of suit-Second 
appeal 1217 

2 Suit for rent— Question of 
cond Appeal 1218 

4 Money paid out of Court by judgment 
-debtor——Maintainability——Assets 
realised in execution——Maintain- 
ability 1219 


CPC (1908) S. 102=S. 586 4882) 
(Act XXIII of 1861, s. 27). 


See Cases under:— 


title—Se- 


1 Appeal orders. Case No. 1898 3 Al118, 

2 Small Cause Court, Mofussil-Jurisdic- 
tion. 

3 Special or second appeals-Small Cause 

Court Suits, 


—8, 102—Applicability and scope of— 
See CPC O9r8, Case No.1743 IN L R148. 


CPC 1908 S.102 —— Judgment-debtor 
objection by-Decree-holder—Small Cause 
Court snit—Second appeal—Revision— 
Separate suit. 


See C P ©(1908)S, 47. Case No, (524) 
8 0 C405. 


C PC (1908) S. 102 —Appeal against or- 
der passed under s. 244 O PC 1882. 


See CP C1905 s. 47 Case No. (527) 
1CWN 861. 


C P C1908 S. 102=S.586-See Central Pro, 
Land Revente Code, Case No 2, 
6 N LR 117=8 Ind Cae 276 


TE CaO 


C PC 1908 S.102. See Special or second 
appeal. 25 Mad 540. 


—S. 102——Order of remand 
cause nature, 
See OP 00 43r 1 Case No, 3171. 
ll CW N 862. 


1 ORIGINAL CHARACTER OF SUIT OR 
APPEAL. 


(1) Second appealin execution in‘a 
suit of Small Cause nature. 


in a small 


1212.—C P CS, 102 =(1882 S, 586). 


For the purpose of determining whether a 
second appeal liesin executionina suit ofa 
Small Cause naturethe test is not the amount 
claimed in the execution proceedings but is the 
amount of the subject matter of the suit. 
Mayula Ammal y. Mavula Maracoir. 

17 MLJ 376=830 Mad 212. 


(2) Provincial Sma'l Cause Courts—Suit of 
a Small Cause Court nature-Second appeal 
—High Court. 

1213.—C PCS. 102 (1882 S. 
of 1877) Sch I, Art 31, 

The plaintiff sued to recover from the defen- 
dants Rs, 120 as the value ofjhis share in the pro- 
duce of certain lands alleged to belong jointly 
to him and thedefendants. This right was de- 
nied in the written statement, The lower Courts 
dismissed the svit. On second appeal 
a preliminary objection was taken that no second 
appeal lay, as the suit was of a Small Cause 
nature. 


586)-Act (IX 


Held, upholding the objection that no secund 
appeal lay. The question of title arose inoident- 
ally and did not, therefore, remove the suit from 
the cognizance of the Court of Small Causes, (17 
Bom 42 and 21 Bom 248 Fol.) Kesrisang 
Banersang v. Naransang. 

10 Bom L R738=82 Bom 560. 

(8) Second appeal—Pecuniary limit. 


1214.—C PCS, 102 (1908)=S, 586 of 1882, 
Section 586 of the Civil Procedure Code con- 
templates rather the original character of the 
suit than the character which it may subsequent- 
ly assume by operation of findings of the Oonrts, 
Lakshumandas v. Anna. 6 Bom L'R731 
=82 Bom.§3656, 


al 
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1 Original character ofsuit or appeal-Concld 

(4) Suit to recover booksand money cog- 

nizable by a Court of Small Causes-Second 

appeal—Valuation for fiscal purposes and 

for jurisdiction to be determined by the 
yalue put by plaintiff. 


1215.—C PGS. 102 (1908)=S. 586 (1882). 
The plaintiff, a widow of a deceased Brahmin 
priest, entrusted the defendant with certain 
books, containing the list of her husband’s clients 
and had authorised him to carry on the busi- 
ness of purohit onher behalfand make over 
the proceeds to her. The suit was brought to re- 
cover those books and a sum of Rs. 60 which had 
been raised by the defendant from the jujmans. 
The valuation of the suit was below Rs. 500. 
Held, that the suit was of a nature cognisable 
by a Court of Small Causes as it was one for the 
recovery of moveable property and money 
and consequently no second appeal would lie. 
The value of the subject-matter of the suit must 
be determined by reference to the value pat by 
the plaintiff upon itin the plaint not only for 
fiscal purposes but also for purposes of jurisdic- 
tion. Wheré the value is below Rs. 500, S. 586 of 
the Code forbids the entertainment of a second 
appeal. Hans Raj y Ratani alias Jwala Dei, 
27 All200=1904A WN 297. 


(2) SPECIAL CASES, 


(1) Small Cause decree-Execution—Or. 
der in execution-Appeal-Second appeal. 


1216.—C P © S.102=(1882Ss,586,244)-Trans- 
ferto regular Court. 


Where a Small Cause Court decree was sent 
for execution to the regular Court of the District 


and an order was passed under S. 2440 PC by 
the Conrt which wasa Court of a Sub-Judge, 


Held:—Vhat an appeal lay to the Court of 
District Judge against such order. But the value 
of the decree being less than Rs, 500 a seeond 
peal was barred by S. 586 CP 0, 
Singh v Radha Nath Singh, 


ap- 
Peary Lal 
11 CWN 861, 


(2) Landlord and tenant Proprietry of the 
pottah tendered & rent-s mount below 
Rs. 500-Nature of suit-Second Appeal. 

1217 —C PCS. 102=(1882 s. 
landlord for a declaration as to th 


the pattah tendered and 
Oode (1888) sec 596, 


586)—Suit by 


rent—Civil Procedure 


© propriety of |: 


2 Special cases —Concld, 

Where a landlord brought a suit for a decla- 
ration as to the property of the pattuh tendered 
by him tobis tenant and also for the recovery 
of the amount of rent dne by the tenant, which 
was below Rs. 500. 


Held, by the Full Bench that as the plain‘iff 
could have obtained all the reliefs he sought, in 
his suit without asking fora declaration, the 
prayerin the plaint for adeclaration did not 
prevent the suit being of the nature cognizable 
in Courts of Small Causes within the meaning of 
sec 586 of the Code of Civil Procedure 1882, and 
that consequently no second appeal lay to the 
High Court in such cases, Rimachendraiyar 
y Mir Muh ammad Noorulla Sahib. 

1MLT314=16 MLJ 477=30 
Mad 101. 
(3) Suit for rent—Question of title— 
Second appeal. 


1218-CPCs, le (1908)=S. 586 of 1582. 
—Suit for rent—Question of title-Second appeal, 


10 MLT500. 

(4) Money paid out of Court by judgment- 

debtor—Maintainability—-assets realised 
in execution—— Maintainability. 


1019—C P OS. 102-Money paid out of Court 
by judgment-debtor to one of the decree-holders, 
if assets realised in execution—Maintainability of 


appeal, 15C LJ4y. 


CP C1908. s 103 

Notes:—“ As_ regards 

late decrees the only substantial departure from 

the existing Code is the insertion of s. 103. 

Experience has shown the Ccesirability of this 

clause the effect of which will be to avoid remands, 

with their consequent delay and expense ” 
See the report of Special Committee, 

1220—C P €S.103,1903.- Practice-Point tanen 

in appeal but, not Teferre! to by Lower Appellate 


Court-Power of Qourt in Second appeal to consider 
the evidence on the point, 


apprals from appcl- 


Where a point was taken in the grounds of 
appeal, but the Lower Appellate Court made no 
reference to the questiou 
second appeal consider th 
unders. 1030 P 0, 


» the High Court can in 
eevidenceon the point 
Chella Negi Reddi v 
Javipothula Venkata Reddy. 
5M LT 288, 
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12°1—C P CS. 103—Minor—Effect of decree 
against minor where property represented—Ab- 
sence of order appointing guardian ad litem—Hx- 
parte decree—Whether second suit maintainable. 
9A LJ 653. 


CPCS 104 


Notes:—This section is new. The general 
tules with regard to appeals from orders have 
been summarised in this section, and the detailed 
provision relating to appeals from orders are to 
be found in Order XLII, rule 1. 


As regards a finality of decrees passed in ac- 
cordance with the award of arbitrators. See the 
second schedule, 


“As regards appeals from orders a compari- 
son of this sec, with S. 88 of the Code of 1882, 
would support a prima facie inference that the 
right of appeal from orders had been materially 
curtailed. But this inference is dispelled on look- 
ing at sub-s. (i) of section 104, which allows an 
appeal from any Order made under Rules from 
which an appeal is expressly allowed by Rules, 
We havegone carefully into the question of the 
easesin which anappeal should be allowed from 
these Orders and our conclusion is expressed in 
the Rules themselves.’—Sve the Report of Special 
Committee. 


“Clause 104 sub-section (1) (b) has been added 
in order to give a right of appeal against the de- 
cision of the Court ona special case. Thisis in 
accordance with the recommendation of the Spe- 
cial Committee "—Sve the Report of Select Com- 
mittee. The provisions with regard to Special 
case are to be foundin s.90 andin Order XXXVI 
rules 1 to 5 of the First Schedule. 


CPC (M908) s 104=s 588 of CP C 
ee P C1859 ss. 363: 364 and 


See Cases under— 


1 CP C1908 0, 43 r, 1 

2 Appeal—Arbitration. 

8 Appeal—Orders, 

3A Exparte cases, 

4 Letters Patent High Court ol. 15. 
4A Execution of decrees—Orders, 
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5 Letters Patent High Court-N W P ol. 
10, 
Remand—Cases of appeal after 
mand, 
7 Special or Second appeal—Orders sub- 
ject or not to appeal. 
§ OPC 1908, O. 22 r. 5. 
5 Bom L R 980=28 Bom 162. 
9 Letters Patent High Court Bombay, 
41 Bom L R 245=2 Ind Cas 150. 


Re- 


10 Letters Patent High Court 1865 

NWP. 1 Ind Cas 137. 

11 Partiesto suit A WN 1896, 101. 
12 Practice and Procedure, 

1 ALJ 695. 

13 Bengal I’. Act s. 106. Case No. 398 

86 Cal 510. 

It Bengal T. Act s. 109 A. Case No, 413 

TCWN 440. 





CP C1908 S.104 


See O PC 1908, 8. 2 cl. 14. Uase No, 57 
15 C W N 862. 


CPC 1908 S. 104—Appeal from an order 
made on application for appointment of a Com- 
missioner, 


See OP © 1908 s. 47. Case No, 533 
17M LJ 144. 


CPCS. 1041908--Sale in execution col- 
lusion—Material irregalarity—Second appeal. 


See © PO 1908 8. 47. Oas No. 513. 
2 Ind Cas 988. 


—S, 104 (1908)—Appeal from orders—Order 
of execution Court for imprisonment of judgment- 
debtor—Appeal—Revision. 

See O PO 1908 s, 55. Case No, 975. 


69 PR 1895. 
© PC 1908, S104 See C P C 19085. 2, Case 
ooo 24 All 342. 


cP c 1908 S. 104.—Interpretation—Set- 
ting aside sale order under s. B44, 


See O P C1908 s. 47, Case No, 146. 
80 C 254. 


CPCS104 Plaint insufficiently stamped- 
Power of Court to extend limitation. 


OPCO.7r, 11. 
Been A 4 Ind Cas 492, 
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CP C 1908) S.104-11882.S.588)-ContdC P C1908) S.104-1882.5.588)-Conrd. 


C PC (1908) S.104—Appeal from an order 
refusing to set aside the order dismissing an ap- 
plication for setting aside the sale in default. 

P O(1908) S. 141, Case No. (1343). 
rd : 10 OC 383. 

C PC (1908) S. 104 — Secretary of State 
added as party —Want of notice — Dismissal of 
suit—Appeal of Court to treat it as one in revi- 
sion. See C P O (1908) S. 80, Case No. (1094), 

1896 P J 129. 

C PC (1908) S.104—See C PC (1908) S. 

96, Case No. (1171). 4ALJ 683. 


C P C (1908) S, 104—See C P © (1908) 8, 
95, Case No, (1168). 24 Mad 62, 


C PC (1908) S.104—Seec P oO (1908) s, 
95, Case No, (1167). 28 All 81, 


C PC(1908) S. 104—See u PG (1908) 8. 
106, Case No (1243), 15 CPLR 62. 
C PC(1908) S.104-—SeecP o (1908) s. 
107 (3), Oase No, (1847), 25 AlL174F B. 
CPC(1908) 5. 104-SeecPo 





(1908) 8. 
4 cl. 2, Case No, (28) 3CLJ 276. 
C PC (1908) §.104—See o p C (1908) s, 
4 cl. 2, Case No. (29). 6CLJ 214. 
C PC (1908) S. 104—See o PC (1908) gs, 
2 cl. 2, Case No. (19), 33 Mad 220. 
C PC (1908) S. 104--See CP C (1908) gs, 
2 cl. 2, Case No. (25). 8CWN 313. 


C PC (1908) s. 104—See 
cl. 2, Case No. (31). 


CPC(1908)Ss. 104— 
See C P C (1908) Ss. 47, Casi 


C P Cig0g) s. 2 
AWN (1890), 85. 
Auction-purchaser,— 
e No. (294), 

9 Ind Cas 479, 
4 cl. ()—Auction—Sale, 
47, Case No, (520). 
6 Ind Cas 573. 


her appeal lies, 
© (1771), 


8CWN ais 


C P C(1908)5. 10 
Bee C P 0 (1908) s. 


C PC (1908) s. 104—Whet 
See C PCO. 9r, 8, Case N 


C PC (1908) s. 104—Wheth 


er . 
SeeCPCO.9r, 8, Case No, (lees arom lies, 
3 PR i902 
CPC (1908) S.104 _ 4 : 
order of the Dis Ppeal against an 


trict Judge; dismissing the snit 


See COPCO. 71.3, Case No, (3131) 


\ 


100C 245, , 


C PC (1908) S. 104— Dismissal of former 
suit for default — Appeal from dismissal order, 
See C P CO. 9r. 9, Cases Nos. (1818, 1819), 

10 0 C 353 ; 6 Ind Cas 148, 

CPC (d908)S.104 — Dismissal of former 
suit for default — Appeal from dismissal order, 
See CP CO. 9r. 9, Cases Nos, (1815, 1821), 

AWN 1898, 44 ; 29 All 596. 


C PC (1908) Ss. 104—Summons not duly 
served, SeeC PCO. 9r, 6, Case No. (1730). 


6ALJ 45. 
C PC (1908) S. 104—See o P ClO Sri 
Case No. (1739). 2NLRI179. 


CePAG (908) S. 104—Court’s inherent 
power to set aside exparte decree —See C PCO. 
9 r. 13, Case No. (1953), 30 Mad 54, 


C PC (1908) S. 104—Appeal against ordera 
in this section—See C PCO, 9r, 13, Case No. 


(1937). 13M LJ 308. 

C PC 1908) s. 104—Appeal against orders 
in this section—See G P C0O.9r. 13, Case No, 
(1931). 8 CLJ 271. 

CPC (908) s. 104—Effect of setting aside 
an exparte decree—SeeQ POO, 9 Tr. 13, Case 
No. (1907). 21 Mad 324. 


CPC (908)s, 104—s 
petition to set aside —#raud alleged not proved 


—Sale set aside for irregularity. — See GO P CG 
(1908) s. 47, Case No, (515). 28 Cal 4. 


econd appeal — Sale 


CPc 908)s. 104—See 0 p 
cl. 14, Case No, (64). 


—S. 104 
default. 


© (1908) S.2 
31 Mad 157. 


—Dismissal of appeal for appellant's 


See CP 00 41 1.17 Case No. 3075, 


A W N 195 140. 
—S. 104—4 


Ppeal treated as an application 
for revision. 


See CPco4 T 19 Case No. 3100, 


5 P R 1900. 
—S. 104—Re. 


hearing of application of res 
Pondent against w 


hom exparte decree is made. 
SeecPpa O 41 r 21 Case No. 3108. 


TCL J 426. 
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C P C.4908) S.104=(1882 ,S.588)-Contd 


—S, 104—Amendment »f plaint. 
See C PC 0 43r 1 Case No, 3163. 
59 P R 1896. 


—S. 104—Returning plaint. 
See OPC 0 43 r | Case No. 3163. 
15 P R 1898. 


—S. 104—Order setting aside 
decree, no appeal lies from. 


See CPC 0 4311 Case No. 3165. 
103 P R 1905. 


an exparte 


—S. 104—Appeal against order dis-allowing 
application, 
See C PC 043 r 1 Case No. 3169, 
126 P L R 1908. 


—S, 104—Appeal from an order of remand. 


_ See © P C(1908) O 41 r 33 Cases Nos. (3139). 
(3142), (3148). 


5AJ 447; 32 Cal 1023: 4 AL J 569. 
—S. 104—Order of remand in a suit of small 
cause nature; 
See CPC 0 43r1 Case No, 3173, 
28 Cal 324. 


—S. 104—Receiver's account's order in pas- 
sing—Appeal. 
See O PC 0 43 r1 Case No, 3170. 
35 Cal 568. 


—S,. 104—Appointment of receivers. 
See CP C0 40r1 Case No, 2937, 


35 Cal 568. 
—S. 104—Erroneous order of remand. 
See O PCO 0 41 r23 Case No. (3132). 

28 Cal 324, 
—§. 104—Procedure at first hearing. 


See O PCO 35 r4 Case. No, 2914, 
80 All 22. 


—S. 104—Appointment of receivers, 
See C POO 40r 1 Case No 2936, 
81 Cal 495. 
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C PC (1908) $.104=(1882.S.588)-Coned. 
—S8. 104—Procedure in case of death of one 
of several defendants or of sole defendent, 
See C PCO 82r 4 Case No. 2750. 
25 All 206. 


—S. 104—Appointment of receivers. 
See C PCO 40 r 1 Case No. 2936, 
33 Bom 104, 
—S. 104—Pro-cedure in case of death of one 
of several plaintiffs or of sole plaintiff. 
See CPCO 28r 3 Case No. 2741, 
27 Bom 162. 
—S. 104—Finality of award. 
See O P Cseh II r 15 Case No. (3226). 
SAL J 168. 


1222-0 PC[ 1908 j S, 104, 0. 41 r, 31; 0. 
43 r. 1=C P O [1882] Ss. 560,588—Applicability 
—Whether Rent Recovery Act X of 1859 a com- 
plete Code:— 





S. 560 of the Code of Civil Procedure, and by 
necessary implication S. 588 also, are applicable 
to appeals under Act X of 1859 by the operation 
of S. 161 of the Act, Quere—Whether the pro- 
position that Act X of 1859 is a complete Code 
in itself, requires modification in view of the de- 
cision in 1 All 174.—Hari Krishna Mahanti y, 
Bhusan Chandra Mahanto, 7CLJ426= 

12 C W N 898=35 Cal 799, 


1223.—C POS 104cl 1(f)sch 2, r 31 (1) 
and (3 )—Appeal—Order filing an award—Decree 
based thereon—Provisions of the Oode whether 
antagonistic—Intention of Legislature,— 


An appeai Jies, under s. 104 (f) of the Code of 
1908, from an order filing an award made in an 
arbitration without the intervention of the Court 
in spite of the fact that the Court has, under cl, 
21 (1) of the second schedule to the Code, pro- 
ceeded to pronounce judgment according to the 
award-Per Reid %1,, and Kensington, J.—The 
language of s 104 (f) is very clear and the fact 
that a later provision of thé Gode cl 2) [3], sch 
Il, bars an appeal from a decree based on an 
award does not cancel the earlier provision. The 
two provisions of the Code are not antagonistic, 
If the order filing an award is set aside, there 
is no award on which judgment and decree can 
be based. The absence of any ground, such as 
is mentioned or referred to in cl 14 orcl 165 of 
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sch II, isa condition precedent to passing an 
order filing the award, (33 Cal 757=3 C L J 450 
=10C WN 609,27P BR1910 Cr=69PLR 
1910=22 P W R1910, Cr=6 Ind Cas 736,1 PR 
1908 F B=58 P W R 1907 Dist). Per Rattigan J.— 
The two provisions of the Code are all for practi- 
cal purposes in direct conflict. The result of 
allowing an appeal from order filing an award is 
tantamount to allowing an appeal from the de- 
cree basedon the award. The intention of that 
Legislature expressed in cl 21 [2], sch II, ia to 
all intents and purposes nullified by the provi- 
sionin cl [f] of a 104, The intention of the 
Legislature is to allow an appeal from the order 
filing an award merely when such order dealt 
with objection that the matter had not been re- 
ferred to arbitraiion or that no award had in fact 


been passed, Ram Ditti vy Amar Singh 
172 PLR 1911. 


1224.-C P CS 104 cl 2 (1908)-Order passed in 
appeal—Appeal against such order—Bar—Appli- 
cation to setaside exparte decree dismissed— 
Appeal. 


Where an appeal was preferred against an 
appellate order passed by a District Judge, who 
set aside the order of the ‘District Munsif, on the 
ground that an amendment in the Limitation 
Act cannottake away the right to obtain reliefs 
which had become already vested prior to the 
amendment. Held, that the appeal was barred 
under s 104 [3], Civ Pro Code, 1908. Ven- 

katachellaya y Subramania Aiyar. 
21M LJ442=9 Ind Cas 55, 


1225.—C PCS. 104, cl. 2( 1908), O 43r,1 





gs 106, 105 [ =ss 588,589 591 Civ Pro Code, 1893) 
—Limitation Act XV of 1877 sch II arts 10 
and 120—Pre-emption suit-Oral sale—Physical 
possession.— 


An order passed in at appeal presented under 
s 588 of the Civ Pro Code is final, (24 Mad 447 Fol.; 
89 P R 1891, 18 Bom 35 Ref.) S 691 of the Civ Pro 
Code provides for appeals from decrees attacking 
the correctness of orders which are not appealable 
under s 588 or which have not been appealed 
under that section. (20 All 42 Ref;)The words “phy- 
sical possession” in art 10 of the second schedule 
of the Limitation Act mean personal and imme- 
diate possession. A suit for possession of joint 
and undivided share in land by right of pre- 
emption upon an oral sale is governed by Art 120 
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of the second schedule of the Limitation Act. 
KishenChand v Kehr Singh. 
140 PLR1904=14 PR 1904. 


1226.—Ss 104 cl 20 43 r1, 116 S 588 —Ap- 
peals, Final—Whether revision lies —Punjab 
Courts Act XVIII of 1884 asamended—S 70 (a) 
Revision—Civil Cases—Jurisdiction of Court— 
Place where defendant actually and voluntarily 
tesides— Defendant confined in Jail under senten- 
ce of imprisonment for life—Order returning 
plaint for presentation in proper Court—Revis- 
ion of order dismissing appeal filed under S 588 
(6) O PO 1882:— 


Orders passedon an appeal against orders 
detailed in S 588 of the Civil Procedure Code are 
“final” and not open to appeal, but in a revision 
it is competent to remedy graye injustice and 
the exercise thereof is not to be refused merely 
because an appeal may eventually lie from the 
decree in the suit. Ram Labhaya v Bishan 
Das 10 PLR 484. 


1227.-C PU S 104,043rl O 39 r 2 Se 
588, 493— 

A filed a petition to commit B for disobedience 
to an injunction, The first court dismissed the 
petition, On appeal under s 688 C P C, the lower 
appellate court reversed the order and remanded 
the petition to the Munsif. //eld, that every 
order under S 588 is final, and no appeal lay. 

Venkatapathi Naidu y. Tirumali Chetti. 
124 Mad 447. 


1228.—OPCS 10tcl 3 (1908)=S 588 of 1882, 
How far controlled by S 588 C P O,—S 588 of 
the Civil Procedure Uode does not take away the 
right of appeal given by Ol 15 ofthe Letters 
Patennt. Secretary of State y Jehangir. 
4 Bom L R 342, 


1229.—C v Os 104;cl 2,0 43 r 105 5 108,1908= 
8s 588 591 do not govern Letters Patent Art 15:- 
Ss 588 and 591 of OPC do not restrict Art 

15 of Letters Patent. Sabhapathi Chettiyv 
Narayanasami Chetti. 11M LJ 346. 


1230—1281_CP © s. 104 cl 8 (1908) 
O 43, rl (=Civ. Pro, Code, 1882, s, 588)—Letters 
Patent, s.15— Orders passedin appeal under s. 
688-‘Final, meaning of, appeal from such order- 
Judgment of single Judge of the High Court.— 
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The word “‘final’” in the concluding sentence 
of s. 588 of the Code is not used in the sense that 
it is not subject to review bythe same Court or 
to revision by the High Court or wo appeal to 
His Majesty in Council under s, 595 of the Code. 
It is used in the section simply in the sense that 
there shall be no second appeal to a Court of a 
higher grade, and in thiseview, it is not consis- 
tent with the provision made by s. 16 of the 
Letters Patent in appeals from the judgment of 
one Judge of the High Court tothe High Court. 
Consequently an appeal lies under s, 15 of the 
Letters Patent from an order passed by a single 
Judge of the High Court under s. 588 of the 
Code. Muthuvaien vy Periasami lyen. 

18 ML J 497. 


1232-12933—C P CS.104;0 43 r 1 (1883 8.588) 

From orders—Maintainability after disposal 
of suit.— 

The right of appeal given by S. 588, C P © 
from orders specified in that section ceases with 
the disposal of the suit. Madhu Sudan Sen 
y. Kamini Kant Sen. 

9 CWN 895=32 Cal 1023. 


Notes—Ref:6C LJ 547;7 CLJ553; 18 
C WN 590; 36 Cal 762. Fol: 4 ALJ 
569; W N (1907) 234; 10CL J 113; 29 
All 659; 70 LJ 107; 30 All 191=(1908) 
W N76=5 ALJ 270, Diss: 30 All 479 
F B=(1908) WN 195=5 A LJ 447. 


C P:C (4908) Ss 105, 108=Ss 590— 
591 ( 1882 )— 


See Cases under;— 
(1) C PC (1908)5. 108. 


(2) Remand—Cases of appeal after 
remand. 


C P C (1908) 5S. 105—See © P C (1908) S. 
104, Case No (1225). 140 PLR1904. 
© PC (1908) §. 195 (1)—See © PC (1908) 
$ 104. Case Nu (1229) 11M LJ 346. 

—S, 105— Applicability and Scope 


See CPC O9r9, Case No 1776. 
U BR 1897, 287, 
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—§S.105—Dismissal of former suit for default 
Appeal from dismissal order. See C P CO9 r9. 
Case No 1822. TAL J 675. 


—§ 105—Court’s inherent power to set aside 
éxparte decree. See C P C O 9.r 13 Case No 1959 


8C LJ 308. 

—S 105—Court’s inherent power to set aside 
exparte decree. See O P C*0 9. r 13. Case No 1954, 
TALJ 588. 


—S 105—Appeal against. order in this section. 
See C P CO9.r. 13 Oase No 1937, 


26 Mad 104. 


—S 105— Effect of setting aside an exparte 
decree, See O PC O 9, r 13 Case No 1905. 


9C W N 584, 

—§ 105—See C P C 09. r7 Uase No 1739. 
2NLR 179. 
—S. 105—Order setting aside exparte decree, 


See CPC 043 ri Case No. 3164. 


25 All 280. 
—S. 105—Order for re-admission to the 
decree. 
See CP C0 41 r 19 Case No, 3108. 
24 All 464, 


—S§. 105—Order of remand ino a suit of Small 
Cause nature. 
See C P C_(0 43, r 1 Case No. (3172) 
28 Cal 324. 


—BS. 105—Erroneonus order of remand, 
See CP © (1908) 0 41123 Case No. (3132), 
28 Cal 324. 


—S8. 105—Powers of Courts in remand cases, 

See C PC (1908) O 41 r 23. Case No, (3133) 
82 Mad 818. 

—§- 105—Detention, preservation inspection 


of subject-matter of suit. 
See U Pu O 39 r7 Case No. 2929. 


2S LR 22 
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—S. 105—Finality of award. 
See C P O (1908) Sch IL r 15.’ Case No (3225). 
3 ALJ 168. 


—S. 105—Appeal from an order of remand, 


See C P O{(1908) O 41 r 23, Case No (3142). 
32 Cal 1023. 


1285—C P C (1908) S$ 105=S. 591 Appeal— 
“Any such order.” 


Held that the proper construction of the 
words “any such order” in S 591 of the Civil Pro- 
cedure Code, is to take them as referring to the 
words “ any order passed by any Oourtin the 
exercise of its original or appellate jurisdiction ” 
and not merely to the orders against which no 
Mussam nat Jatan y 

156 PR of 1883. 


appeal is provided. 
Hira Nand. 


1236—C P C—S. 105 (1) (1882 8.591). 


“Order affecting the decision of the case’— 
Order setting aside exparte decree:—“Order af- 
fecting the decision of the case’ means an order 
affecting the decision on the merits.An order set- 
ting aside av exparte decree is not such an order, 
(82 Cal 981; 24 All 464 followed). Tassadduq 
Hussain vy Hayat-un-Nissa. 1903 A W N 39 


=25 All 280, 


Notes.—Fol:9 © WN 584;3 AL J 30=1 ML 
T 52=[1905]W N274;8 0 LJ 308, 


1287—C P C—S. 106 [1]—Application for 
decree absolute—Extension of time, question of 
—One ‘affecting the decision of the case’— Gro- 
und of appeal. 


Where a mortgagee applies for a decree abso- 
lute, but is opposed by an application for exten- 
sion of time, the question whether time should 
be granted or not, and, if granted,on what term,is 
one ‘affecting the decision of the case’ within the 
meaning of 3.105 [1]},Civ.Pro Gode,1908, and may 
be urged as a ground of objection in an appeal from 
the final decree. [22 Cal 981,9 C W.N, 584, 35 all 
280, 24 All 454,2.N.L.B.179,2N.L. R, 137,8 
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| N. L. R, 55, 3 N, L. 146, Ref.) 
| Mahadeo. 


Pandar y © 
7NLR462, 


1288—C P P_S, 106, 0, 41 r, 23(Ss, 591,563) 
—"Decree’’, meaning of—Jurisdiction of luwer 
appellate Court to review ita own order of remand 
—Jurisdiction of second appeal Court to go into 
the legality of the order of remand, when it has 
become final: 


“Decree” in S, 591 means a decree passed by 
the Court which made the order alleged to be 
erroneous,defective or irregular,and consequently 
an order of remand cannot be questioned by the 
same Court when the case comes on a seeond time 
on appeal after a decision on remand: nor is the 
High Court competent to question the legality of 
the order of remand by the first appellate Court 
in second appealfrom the final decree, the ori- 
ginal order of remand not having been appealed 
against. Subba Lakshmamma y Venkata- 
rayadu. 32 Mad 318=5 M LT 75= 


2 Ind Cas 525. 


Notes:—Doubted: 7 ML T 93. 





1239—C P CS, 105—Ground of appeal from 
interlocutory order in appeal from final decree. 


S.591,C.P.0.(Act XIV of 1882)allows an appeal 
from a final decree thongh it is solely confined to 
an objection to an interlocutory order disallowing 
a petition for amendment of the plaint. 


Thimma Nayanim y Venkata Charlu. 
(1910) 20 M L J 805. 


1240—C PC S. 105—0. 41, rr. 17, 195 [1882 
Sa. 5Y, 556, 658 J. 


Appeal-Onfer for re-admission of appeal dis 
missed for default not capable of being used by 
appellant as a ground of objection to the decree. 
An order under 8.558 of the Code of Civil Proce- 
dure re-admitting an appeal which had been dis- 
missed for defanlt under S. 556 is not appealable; 
neither is it an order affecting the decision of the 
case which may be set forth as gronnd of objection 
in the memorandum of appeal from the decree in 
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the suit within the meaning of 8.591 of the Code. 


Gulab Kunwar vy Thakur. 1902A W N 136= 
94 All 464. 


Notes.—Fol 25 All 280;9 C W N 351. 


1241—C PO5.105 0.47, rr. 7, 9.Ss.591,629,423, 
584)—Appeals from final decree—Objections to be 
taken, limit to— Review granted for“any other 
sufficient reasons’ —No appeal. 


S 584 and 691, C. P.C.,do not control S, 629, 
C.P.C.,soas to confer a right of appeal in a case 
where the appeal is not based on one of the objec- 
tions mentioned in 8, 629; and consequently 
an appeal against the final decree no objection 
against the order granting the review can be taken 
except on One of the grounds mentioned in 8.629, 
C.P. C. When an application for review of judg- 
ment is granted “for any other sufficient reasons” 
within the meaning of 8.623 O.P.C.the sufficiency 
or otherwise of the reason isnot a good ground 


in 


of appeal. 
Sastrial. 


Gopala Aiyar v Ramaswami 
17M LJ 608. 


1242—C P C—S.105[ =1882. $.591]-Appeal- 
Remand—Appeal ostensibly from final decree but 
practically from order of remand. 


Held, that S$. 591 of the Code of Civil Proce- 
dure does not enable a litigant to avoid limitation 
by coming up under 8,591,when the only ground 
of appeal is the order made under S, 562 [18 All. 
19 Fol]. Dhari Upadhia y Raushan Chaud- 
hari. ‘A W N 1899, 136. 


1242A —C P C—S, 105, Cl. 1(0., C. S. 591)0. 
TX r 18/0. C., 5.108)-Dismissal of application for 
default if bars appeal on same or other grounds, 
The dismissal for default of an application 
under S. 108, ©. P. C., to set aside an 
exparte preliminary decree is no bar tothe 
decree being questionel in an appeal 
preferred against the final decree. ‘Ihe 
refusal of an application under S,108, C. P.C, 
is no bar to the trial in a subsequent proceeding 
. of a question which the refusal of an application 
has not determined.Where on the failure or arbi- 
trators to submit their award on the day fixed the 
Court proceeded to try the suit, and passed a de- 
cree exparte against thedefendants: /eld,that the 
dismissal of the defendant's application under S. 
108,C.P.G.,for default was no bar to the appellate 
Court setting aside the eaparte decree on the de- 


Teen Giarh 
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fendant’s appeal,on the gronnd that the suit 
should not have been tried on a dateon which it 
bad not been fixed for hearing. Golap Singh v 


Indra Coomar Hazra. 13 C WN 498; 
9C LJ 367.=1 Ind Cas 86, 


CPCS. 106=S. 589 of 1882. 


Notes:—This section corresponds with first 
part of section 589 of Act XIV of 1882, the only 
change made in the section is that the word where 
has been substituted for the word ‘ when. ’ 

The proviso toS.509, C P Code, 1882, which 
related to appeals in insolvency matters, has 
been omitted, inasmuch as the Chapter on in- 
solvency has been repealed by the Provincial In- 
solvency Act (IIf of 1907). The old rulings have 
therefore become obsolete and inoperative. 


CPC(1908) S. 106—See C PCS 104 
Case No 1225. 140 PLR 1904. 


C PC (1908) S. 106—See C P C1908) S. 
107 (2) Case No (1247) 25A11 174 F. B. 


—S 106—Appeal treated as an application for 
revision. 


See CPCO4lIr 19 Case No 8160. 
5 PR1900. 
1243—C P CSs. 106, 104: O 43, r I; (1882 


S 589 and 488)—"Subordinate to that Court.” The 
expression “suhordinate to that Court” as used in 
section 689 (a) must be construed with reference 
to its appellate jurisdiction.(17 Mad 377 foll.) 


Ramme Lal y. Raja Gokuldas.15C P LR 62. 


1244—C POs. 106 [190%=1882] S. 589. 
Appeal—Order rejecting an application to be 
declared an insolvent— District Court—High 


Oourt. 


An appeal from an order passed by the 
first class Subordinate Judge rejecting an applica- 
tion to be declared an insolvent, under S. 344 of 
Civil Procedure Code, where the subject is Rs. 
5,000 in value lies to the District Court, under S, 
589 of the Code. Manekshah Dadabhai. 

5 Bom L R591. 


1245-1246—C PCS, 106 [ 1908 ]}=C PC 
S. 689 [1882]—Appeals from orders in insolven- 
ey proceedings—Jurisdiction, 


Where an application for insolvency is made 
by a judgment-debtor in the course of execntion 
proceedings in a suit instituted in the Subordi- 
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nate Court, the subject matter of which is over 
Bs, 5,000 in value, the appeal from the order of 
the Subordinate Covrt granting the application 
lies to the High Court and not to the District 
Court. 


Held, with reference to Cl. (a) of S. 589, that 
a Subordinate Court should not be deemed to be 
subordinate to the District Court as regards suits 
the subject matter of which exceeds Rs. 5,00v, 


Venkatareyer y. Jambu Aiyar, 3MLJ 97. 


C PC (1908) S. 107=4882 S. 589). 


Notes:—The first part of this section is new, 
and it cOntainsa genersl provision about the 
powers of an Appellate Court. “ We think it 
desirable to have in the body of the Code a gene- 
ral provision about the powers of an Appellate 
Court”. See the Report of the Select Committee. 


Sub-section (2) corresponds with the first part 
of section 552 of the Code of 1882 The Jatter 
part of section 584 of the same Code has been 
embodied in Order XXi], r. 11 The second 
clause of s, 58% of the Code of 1882 has been 
omitted. 


—S. 107, (2) 0. 22 r.11=S. 582 (Act XXIII 
ot 1861, S. 37). 


See cases under: — 
(1) Abatement of Suit — Appeals, Case 
Nos, (131A, 96, 129, 147). 
7 AL 698, 734; 3 Bom AC 81= 
12 C LR 45=11 All 408. 


(2) Appellate Court— Exercise of Powers 
in various Cases — Special Cases— 
Appeal. 

(3) Appellate Court— Exercise of Powers 
in various Cases — Special Cases— 
Arbitration, Reference to, 

(4) Appellate Court—Exercise of Powers 
in various Cases — Spccial Cases— 
Plaint, Amendment of, 

(6) Limitation Act, 1877, arts, 171, 171A 
and 1711. 

(6) Parties — Substitution of Parties— 
Respondents, 


C P C(1908) S. 107 cl.2-See C P C (1908) 
0, 1 r, 10 cl.[2],Case No.[1518]. 8 C WN 404, 


CPC [1908] S. 107 cl.2— See C PC 1908 
8.35, Case No. (119). A WN (1892), 915, 
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C PC (1908) S107, cl 2 0. XXIIr. 11= 
CP C (1882) S.582—Sce Conrt fevs Act $,28, 


156 PR 1888. 


C PC (1908) S.107 — Appeal filed — The 
power to set aside decree vests in the Appellate 
Court--See C PC O. 9r, 13, Case No. 1930, 

30 Mad 535. 

C PC (1908) S.107,0 29r 11-C PC 
S. 582 (1882)—See Transfer of Civil Case, 

8 MLT 847. 

C P C(1908) S. 107 (2) 0.22 rv. l=cP 
C S. 582 (1882)—See Parties—Adding parties 
to suits, 8C WN 404. 


CP C(1908) S. 107—See Withdrawal of 
suit. 6 Ind Cas 912=512C L J 91. 


CPC (1908) S.107 — See Abatement of 
suit—A ppeals, Case No. (109). 25 All 27. 


—S 107—Procedure in case of death of one of 
several defendants or of sole defendant 


See OPC 0 22r4. Case No 2746 
26 Bom 208. 
—S 107—Procedure where one of several plain- 
tiffs or defendants dies and right to sue suyives 
See CPCO 22r 2. Case No 3738 
30 P R1880 


—S 107—Application of order to appeals 


See OPCO 22111. Case No 2771 
23 All 22 
—107—Procedure in case of death of ove of 


sevéral defendants or of sole defendant 
See CPCO 22r 4. Case No 2779 
28 All 22 


—S 107—Procedure in case of death of one of 


' several defendants or of sole defendant 


C PC 022 r4. Case No 3754 
31 Cal 487. — 


See 


—S 107—Fffect of abatement or dismissal 
See CPCOr9 Case No 2761 
86 Cal 418. 


—S 107—Application of order to appeals 


See CP CO 22ri1l Case No 3773 
26 Bom 203 


ant, 
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—S 107 (2)—stamp duty on memorandum of 


objection, 
See OC eO (1908) 0 41 r 32 Case No 3126 


4NLR 168 
—S 107 (2)—Withprawal of suit or abandon- 
ment of part of claim 


CO P C1908) O 23 rl Case No (2780) 
6 Bom L R583. 


See 


1247—C PCS 10/ (1908) (2);0 22,7 11; S 104; 
0 43; r, 1S 106 (1882 Ss. 582, 588 ( 6) 589)—Re- 
turn of plaint by Appellate Court—Appeal. 


S. 588 gives the appellate Court power to re- 
turn a plaint presented in a Conrt of a grade 
lower than that of the Court competent to try it 
for presentation fo the proper Court. An appeal 
lies from such an order, (3 All 456 overruled. 
21 Mad 234 and 36 Cal 276 foll,) Wahid-ullah 
y. Kanhayilal, 1902 A WN 222= 

25 All 174 FB. 


Notes:—Ref: 31 Cal 344, 


1248 — CP © Ss. 107, 53 (1908)=S. 482— 
Appellate Court’s power to order amendment 
of plaint, 


An Appellate Court has power under sec. 582 
read with sec, 53 of the Civil Procedure Code to 
allow an amendment of the plaint. Where the 
object of an améndment of a plaint is merely to 
seek relief ancillary to the principal prayer of 
the plaint, such amendment does not alter the 
character of the suit. (9 Cal 695 (1883); 22 Cal 
692 (1895); and 20 Mad 467 (1897), referred to.) 


Rajah Peary Mohan Mukherjee v Narendra 
Krishna Mukerjee, 5 C WN 273. 


1249—C P C8. 107 (1908) cl. 1=8, 582— 
Court Fee— Decree — Memorandum of appeal, 
amendment f—Civil Procedure Code, Ss, 53, 582 
—Coort Fees Act VIL of 1890,— 


Generally, an Appellate Court cannot‘ pass a 
decree for a larger amount than that claimed in 
the Memorandum of Appeal, unless, before the 
judgment is pronounced, an amendment of the 
Memorandum of Appeal is allowed, and the ad- 
ditional Court fee paid in. Perciyal y Collector 
of Chittagong, 80 Cal 516. 


1250—C P CS. 107, cl. 3, O. 22, r. 11—O.VI, 
r. 17, 0. VI, r. 11, 0. V,r. 18,0. XLT, r. 3, O. 
XXII, r. 11 (ss. 2, 53, 64, 543, 682, Oiv. Pro. 





Code, 1882) — Order rejecting memorandum of 
appeal—Stamp duty—Decree—Appeal,— 


The terms of s. 582 of the Civ. Pro. Code, 
1888, read in conjunction with ss, 53 and 54 and 
with the definition of “decree” in s, 2 empower 
a Court to reject a memorandam of appeal, not 
only for non-compliance with the provisions of 
s. 543, but inadvertence to the directions con- 
tained in es, 63 and 54 in so firas they are ap- 
plicable. An appeal lies from an order rejécting 
& memorandum of appeal, the order being an ad- 
judication which disposes of the appeal finally. 


Zainulabdin y. Altaf Husain, 
A W N 1885, 823, 


1251—0U PCS, 107 cl. 2, 0. 22, r. 11 ands, 
107—Power and duties of an appellate Court un- 
der the section are same as are conferred and 
imposed on the Court of original jurisdiction, 


8CLJ 29, 


CPCS. 103=S 587 of 1882. 


Notes:—Thé first part of this section corres- 
ponds with s. 587 of the Gode of 1882, with the 
following changes: for the words * as far as may 
be” in the old Oude,the words “so far az may be” 
have been substituted; and the words‘ and to 
the execution of decrees passed in such appeals ”* 
contained in the old Code have been omitted. 


The second part of this section, 7. e, cl. (Cb) 
corresponds with section 590 of the old Code with 
some verbal alterations in the language, 


The object of this section is to avoid repeat. 
ing some of the provisions relating to firat appeals 
in the chapter relating to second appeals, 


C P C—S. 108 (1908)=1882 5. 587 (1859, ss. 
873, 374, Act XXIII of 1861, s. 25). 


See Special or Second Appeal—Procedure in 
Special Appeal. 


C PC 908) 58.108, 105 (1), 0.42 x, 2=Ss. 
590, 591, (1882). 
See cases under:— 


(1) Insolvent Act, s. 73. 


(2) Remand — Cases of Appeal after 
Remand, 


(3) OP G (1908) S. 105=S. 591 (1888). 
CPC (1908) S. 108—Defendant entitled to 
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be restored to possession—Decree being reversed. 
See C P O (1908) s. 144 (1), Case No. (1383). 
1887 PJ 75. 


—S 108 —Procedure where one of several plain- 
tiffs or defendants dies and right tosue survives 


See CPCO 22r38 Case No 2738 
80 P R1880 


1252—C P CS. 108—Failure of application 
under—Suit to set aside ex parte decree—Main- 
tainability.—See 15CLJ 446. 


1253—O P CS. 108=1882 S. 587 — Special 
appeal — Issne of fact referred to Court of first 
appeal—Finality of finding.— 


The District Judge in appeal reversed the de- 
cree of the District Mansiff after deciding the 
case ona preliminary point. The High Court in 
appeal against the judgment of the District Court 
reversed it & directed the District Court to sub- 
mit its finding on an issue of fact framed & tried 
by the District Munsiff and not decided by the 
District Court. On submitting the finding to 
the High Oourt a memorandum of objections 
was filed under s, 567 of Civil Pro. Code.—Held, 
that the words ‘tas faras may be” in s, 587 must 
be taken to mean “ as far as is consistent with 
the principles on which appeals from appellate 
decrees are admitted and determined * and so 
objections could not be taken in second appeal on 
findings of the District Court under S. 567 of 


Civil Pro. Code. Hinde v. Ponnath Brayan, 


7 Mad 52. 


Notes:—Not Fol: 24 Cal 98. Dist: 12 Cal 37. 
Ap: 9 All 147 F B. 


1254—0 P OS, 108=1882 S. 587—Act VIII 
of 1859, s. 374—Ground of appeal not taken in 
petition.— 


. 5. 874 leaves it in the discretion of the Court 
to admit any new ground of appeal arising out of 
the proceedings, though it may have been omit- 
ted in the petition of special appeal. 

Joykishen Mookerjee y. Rajkishen 
Mookerjee. 5 W R 147, 


Notes:—Ap: 20 W RB 139. Dist: 11 W R 354; 
12 W R110. Fol: 3C L J 521, 


CPC (1908) S,108. 
See Cases under:— 
Special or Second Appeal. 


| 


72 


CP CS. 109=S. 595 of 1882. 


Notes. This section corresponds with section 
595 of the C P Code of 1882, The material chan- 
ges made in this section are:—the insertion of 
the word order after the word decree in each of 
the three clauees () (4) and (c), and the omission 
of the word final which preceded the word decree 
from clauses (a) and (}) of the old Uode. 


The above omission of the word final will set at 
rest what was a somewhat debatable point as will 
appear from 16 Bom. 155 P G; 17 all 112 P G and 
22 Cal 928. 


The word ‘final’ scems to have been omitted 
fromthe present Code in view of the extended 
definition of the word ‘decree’ in section 2 (cl. 2) 
which includes preliminary as well as final decree, 
According to the old Code only the final decrees 
were appealable but according to the present 
Oode both final and preliminary decrees are 
appealable as the present definition of the word 
‘decree’ includes both, 


The expression ‘final order’ means the order 
by which the whole cause or suit is determined, 
thatis, comes to an end; it does not include inter- 
locutory order, which determines only a partof 
it leaving other matters to be determined. The 
expression “ final order " therefore means an 
order which affects the merits of the question 
between the parties by determining some rights 
or liabilities. An interlocutory order determines 
only a part of the suit or cause and leaves other 
matters to be determined by the final decree, By 
interlocutory order the suit or cause does not come 
to an end but the trial proceeds notwithstanding 
the interlocutory order. 


C PC(1908) S. 109; 0.45 rr.2 to 12 Ss.110 
111=(1882) Ss.595 608 | Act VI of 1874 
5. &.) 


See Cases under Appeal to Privy Council. 


C PC (1908) S 109. Privy Council-Leave to 
appeal—Final X interlocutory order—Remand— 
Cardinal point. 


See. C PC (1908) S. 47. Case No (557). 
6 ALJ 786. 
CP C1908) S. 109, 


See. C P (1908) S. 162. Case No. (1420) 
30 Cal 679, 


73 


C PC 4908)S 109=(1882,8.595 ) - Contd. 


CPCS 109-Appeal against orders in this 
section—See 0 P CO 9r 13. Case No 1940. 
28 Cal 442. 


4255. © P CS.109 (1908)=S 595 cl [a]-Final 
decree passed on appéal. 


An order passed bythe High Court refnsing 
to admit an appeal presented beyond the prescri- 
bed period, is not a decree passed on appeal under 
S. 595 (a), C P C and is therefore, not appealable 
to His Majesty in Council (30 Cal 679 foll.) Kar- 
sondas vy. Gangabai. 9 Bom L R 566= 

32 Bom 108. 


1256.—C PCS. 109 cl (a)—Order passed on 
appeal-‘Final order’-application to sue in forma 
pauperis—Order of Reversal’-Elements of appel- 
late Court—Petition disclosing no cause of action. 


An order passed by the High Court in the exer- 
cise of its revisional jurisdiction reversing that 
of the Court of first instance allowing the appli- 
cant to sue in forma pauperis is an order passed 
on appeal within the meaning of cl.(a) of S. 109 
of the Oode of Civil Procedure 1908. 


Two essential elements are to be considered in 
deciding whether an order is passed on appeal 
within the meaning of clause («) of S. 109 of 
the Code namely, (1) whether there exists the 
relation of superior and inferior Court and (2) 
whether there exists the power on the part of 
the superior tribunal, to review, affirm, modify or 
reverse the decision of the inferior tribunal. 


‘An order of the High Court based on the ground 
that the allegations in an application to sue 
in forma pauperis do not disclose any cause of 
action isa ‘final order’ within the meaning of cl. 
(a) of S. 109 of the Code. 


The term ‘final order’ denotes an order which 
finally decides any matterdirectly at issue in the 
case in respect of the rights of the parties. If the 
order decides in effect finally the cardinal point 
in the suit, if it decides an issue which goes to the 
foundation of the suit and thereforeis an order 
which could never, while the decision stands, be 
questioned again in the suit, itis a ‘final order’ 
within the meaning of 8.109 of the Code, notwith- 
standing that there may be subordinate enqui- 
ries to be made. 


Whether the character of finality can be right- 
ly claimedin respect ofan order should be 
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determined with reference to the precise relation 
in which it stands to the proceeding before the 
Court (183CL J 90 Fol: 10 CL J 336 Fol.) 
Harish Chandra Acharjee vy. Nawab Baha- 
dur of Moorshidabad. 
13 C LJ688=15C WN 879=11 Ind, 
Cas 65. 
1257.—C P CS, 109 (1908) cl (a)=old 5s. 595 
Oiv Pro Code 1882—Order returning plaint for 
presentation to proper Gourt—Meaning of final 
decree, 


An order passed onan appeal from an order 
returning a plaint for presentation to the Revenue 
Courtand reversing the latter order is nota 
final decree. A finaldecree under this section is 
one which finally determines some cardinal point 
in issue in the cause in respect of the rights of 





the parties and on the merits of the case. 
Ganda Mal y. Thaksr Harkishen Singh. 
12 PR 1896. 

1258.—O P OSs. 109 cl a. 115—(595, 628)— 
Leave to appeal to Privy Council—Letters Patent 
S. 39-Order of the High Court under $.622 C PO 
allowing a party to suein forma pauperis-Power 
of High Court to grant certificate, 


An order passed by the High Court under S, 
622 C P & deciding that a party should be allow- 
ed to sue in forma pauperis is not a final decree 
passed inan appeal within the meaning of S. 


695 CP C. Babu SakanSing v Gopal Chan- 
dra Neogi. (1904) 8C W N 296. 


1259,-CP CS. 109 (1908) cl (6)—-Appeal to 
the Privy Council-Remand—Account taken under 
order of Privy Council by an Appellate Bench- 
Order a final decree of a Division Court—‘Division 
Court, meaning of-Civil Procedure Code (Act 
XIV of 1882) Ss. 595, 596, 
Where the Privy Council remanded 
a case to the High Court directing ac- 
counts to be taken on a certain footing an order 
made by a Bench of two Judges sitting on the ap- 
pellate side, upon taking accounts as directed, was 
a final decree ofa Division Court from which an 
appeal did not lie to the High Court under 8,15 
of the Letters Patent. An appeal, therefore, lay 
from it to the Privy Council under S. 39 ofthe 
Letters Patent when the amount in dispute ex- 
ceeded Rs. 10,000. The expression Division Court 
does not apply only toa ‘Division Court’ sitting 
on the original side. Semble~The case did not fall; 
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withia Ss. 595, 946 of the Civil Procedure Code. 1263—C, P. ©. S. 109, cls, (a) and (ce) 
Guru Pesasanna Lahiri y Jotindra Mohan | and O XLI r 5—Order refusing stay of 







Lahici. 9C W N536=32 Cal 963 . | execution— Order passed on appeal’——‘ Final 
order’— Fit case’— Substantial loss, question 
1260.—C PCS. 109 (1908) cl (6)=1882 s. ofa iDiseretion™ 


595 ‘l’iaaldecree’-Order of remand-Suit to anoul 
incumbrances-Bengal Tenancy Act VIII of 1885. 
s, 167-Notice-Dismissal of sait on the ground of 
non-service of notice—Appellate Court holding 
service provedand remanding case, 


Where a suit to annul incumbrances by the 
purchaser ofa putniata sale for its own arrears 
was dismissed by the Subordinate Judge, on the 
ground that the plaintiff had failed to prove the 
service of notices under s, 167 Bengal Tenancy 
Act but the High Conrt on appeal held that the 
service of notices was proved and remanded the 
suit for the trial of Ghe other issues in the case, 


Held, that though the order of the High Court 
of remand, it finally 
whe- 


was in form an order 
decided the cardinal point in the case 
ther the notices were properly served or not. The 
order was therefore afinal decree within the 
meaning of s. 695 of the Civ Pro Code (17 All 113 
and 15 Bom 155,Ref). Ananda Gossl Gossain v 
Naffor Chandra Pal Chowdhury. 

12C W N 545=35 Cal 618=8 CL J 168. 


Notes.—Ref 1OCLJ 336. 


1261—CO PCS 109 ols (1) and (2)—Order 
appointing Receiver—Fit cases—Certificate —Dis- 
cretion of Oourts. Appealto Privy council, 

See 13 CL J 507. 

1262—C P C 8 109 cl(c); O 45 r 1 
(1908)=Ss. (595) 592, (1882) —Appeal to Privy 
Council—Civil Procedure Code , Ss. 594. 695— 
* Decree "— * Fit ”:— 

The term “decree “in §S, 594 includes an 
order passed by the High Vourt under the Memo- 
randum of Association Act, 1895, or under the 
Companies Act, 1882. The High Court granted 
leave to appeal to the Privy Councilon the grounds 
that the questions involved might seriously 
affect the financial and commercial possession ot 
tbe company in question, and that it was of im- 
portance to Indian companies generally that their 
rights should be precisely defined in relation to 
the point that arose in the case. 7 

Bombay-Burmah Trading Company y. 

Dorabji C. Shroff. 
(1903) 5 Bom LR 348=27 Bom 415. 
Also 1907 AW N 291. 


viz 















An order deciding that circumstances have not 


been established such as would justify an order 
for stay of execution of a decree under appeal is 
not a * final order’ (but an interlocutory order) 
nor an ‘order paysed on appeal’ within the mean- 


ing of cl. (a) of S.109 of the Code of Givil Proce- 


dure. 


The term ‘final order’ in cl. (a) of S. 109 of 
the Code denotes an order which finally decides 
any matter directly at issue in the case in 
respect of the rights of the parties. 


An order cannot be deemed to have been pass- 
ed on appeal,*unless it is an order passed bya 
superior Court, in revarsal, modification or affir- 
mance of an order of an inferior Court. To con- 
stitute appellate jurisdiction, there must exist the 
relation of superior and inferior Courts and the 
power on the part of the former to review the 
decision of the latter. 


Clause (c) of 8. 109 of the Code is intended 
to meet special cases, such, forexample, as those 
in which the point in dispute is not measurable 
by money, though it may be of great public or 
private importance, 


The discretion vested in the Court by cl. (c) 
of S. 109 of the Code is to he sparingly used. 

Toe question, whether or not the applicant 
had established that substantial loss might result 
to him if execution was notstayed pending the 
hearing of the appeal presented to the High Court 
is not a question of such exceptional importance 
as would justify a special certificate of fitness 
under cl. (c) of 8. 109 of the Code, 


Clause (c) of S. 109 of the Code is not to be 
interpreted as restricted in its application to 
cases of ‘final orders, ’ precisely in the same man- 
ner as cls.(a) & (b)(10 C L J 336,Foll.) Srinivasa 

Prasad Singh y. Kesho Prasad Singh. 

I3 CL J 631, 


CPCS. 110=S.596 of 1882. , 


Notes. This section corresponds with S. 596 
of the © P Code of 1882. The only change intro- 


7 


CP C (1908) S.110=(1882, S. 596)-Conta 


ere 


duced in this section is the insertion of the words 
“or final order ” after the word" decree” in paras 
2 and 3. For the meaning of the expression “final 
order” see notes under s, 109, 


C P C(1908) 8 HO=S. 596 (1882). 


See Case under:— 
Appeal to Privy Council. 


CPC (908) S 110.— 


See CPC (1908) S 152, Case No (1420). 
30 Cal 679. 


CPCS. 11l0=1882—Ss 596-600. 


See Cases under limitation Act, 1877, Art. 


177. 


1264—c P G-S. 110 (1908)=S. 696-Appealable 
value—‘“ And,” meaning of. 


In preferring an appeal to the Privy Council, 

in a case which is underthe appealable value, a 
person who asks forspecial leave to appeal, should 
first apply to the High Court for a certificate 
under uhe second part of sec. 600, that the case 
‘js otherwise a fit one for appeal.” Special leave 
to appeal will be given only in cases which in- 
yolve a substantial question of law. The word 
‘and’ in the first part of sec. 596 means ‘ and” 
and not ‘ or.’ Moti Chand y. Ganga 
Parshad Singh 6 CWN 362. 


1265—O P © S110 (1908)— 110 (1683) s, 5:6 
—Amonnt or value of the subject matter of the 
suit, meaning of—Decree involving directly or 
indirectly some claim or qucstion to or respecting 
property. 


In a suit for partition, the value of the subject 
matter of the suit, for the purposes of valu- 
ation under section 696 «f the Code of Civil Pro- 
cedure for appealing to His Majesty in Council 
is the valve of the whole estate which it is sought 
to partition and merely that of the particalar 
share which one of the parties may claim. 


In such a case, the amount or veluc of the 
matter in dispute on appeal to His Majesty in 
Council is the value of the entire estate and 
not mercly that of the appellaat’s share therein, 


When therefore in a suit for partition, the 
value of the entire estate isten thousand rupees 
or upwards, although that of the appellant's 
ghare may be valued less, the decree for partition 
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does involve, directly or indirectly, some claim or 
question to or respecting property, of the amount 
or value of ten thousand rupees or upwards, 
within the meaning of the third paragraph of 
section 596 of the Code of Civil Procedure. 


Under such circumstances where the decree appe- 
ared from is in reversal of the decree ofthe Court 
below,the case is a fitone for appeal! to His Majesty 
in Council and a certificate should be granted 
accordingly. Bhegwat Sehsi v. Pashupati 

Nath Bose. 8 CL J 257=10 C WN 564. 


4266—C PGS, 110 (1908) =S. 595 (1433)— 
Partition suit—Valnation—A ppeal. 

In a suit for partition, the valne of the entire 
estate and not the value of the plaintiff's 
sbare in it, is the value of the original suit 
within the meaning of S, 31 of Act XIL of 1887, 
Biraj Mohini Dasi y Chi tamoni Dasi. 

10 C WN 5685;3CL J 197. 

1267—CP OCS. 110=(1882 s. 596)—Several 

suit dealt with in the same judgment—Aggre- 
gate value exceeds Rs. 10,000. 

Where although, if cach case be taken separa- 
tely, the valueis below Rs, 10,000, yet, if taken 
collectively, the aggregate reaches that amount, 
and the cases are all dependent upon the same 
judgment, the case falls within S. 596 of the Code 
and leave to appeal to the Privy Council should 
be granted in each of the cases. 

Deo Narain Singh y GuniSingh. 
34 Cal 400. 


1268—C PCS, 110=( 1882 5S, 596 )—Privy 
Council appeal—Leave—Valuc- -Libel 
Practice—Inquiry. 


suit— 


The plaintiff in a auit for damages for libel 
cannot ensure an #ppeal to the Privy Council by 
merely placing his damages at a sufficiently high 
figure. Leave to appeal from an appellate judg- 
ment of the High Court dismissing, on the ground 
of privilege, a suit for damages for libil was 
refused in the view that on the finding of the 
Court of first instance and not reversed Ly the 
appellate Court, the plaintiff had sustained no 
substantial damage. Where there is a contest as 
to the true value of the matter in dispute, it has 
been the invariable practice, a practice sanction- 
ed by the judicial Committee, to ascertain by 
evidence and enquiry what the trne value is. 





Rai Amrita Nath Mitter Bahadur v Abhoy 
Charan Ghosh. 9C WN 370, 
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C P C1908) S.110=4882 S. 596)-Concta 
1269 —C PC S110, O 44 r 3=(1882 S.596 Cl 
. 600)—Privy Council, leave to appeal to. 


(c),§ 


Where the smount or value of the suit and of 
the matter inappeal to the Privy Council was 
more than Rs, 10,060, and the decree of the High 
Court appealed from affirmed the decision of the 
Court immediately below the High Court which 
passed the decree, and a certificate is given for 
leave to appeal to the Privy Council stating that 
the case was otherwise a fit one for His Majesty 
in Council, such a certificate is correct in form 
and satisfies the provisions of the law. Such certi- 
ficate is given pursuant to S. 595, Cl [ } and the 
latter alternative of S.600,C P C(I, R 301A 35 
dist.) Webb v Macpherson. 183M L J 389 
=5 Bom LR 838=8 C W N 41=301 A238 

=31 Cal 57; PC. 





Notes—Ap: 29 Mad 305. Fol: 31 Gal 505 PC. 
Ref: 8 C W N 225; 14 M L J 105: 27 Mad 
435: 6 Bom L R 657; 33 Cal 410=10 0W 
N 276=4 CL J 102;30All172F B = 
(1908) W N 71=5 AL J 243. 


1270—C PCS. 110 [596]—Application for 
leave to appeal to His Majesty in Conncil—Limi- 
tation Act, Ss. 5, 12. 


Heid that neither S. 5 nor S. 12 of the Limita- 
tion Act, 1877, applies to applications under S, 
596 of the Code of Civil Procedure for 
appeal to His Majesty in Council. (1 All 
All 1£; 19 Bom 301 and 15 Mad 159 foll.) 

Shib Singh v Gandharp Singh, 
[1906] 28 All 391=1906 AWN 55=— 
3 AL J165. 


CPCS 111.-S. 597 of 1882. 


Notes—This section corresponds with s. 597 
of the C P Code of 1882. The only changes made 
in this section are, the substitution of the words 
decree or order, for the word “judgment,” which 
occurred in the old Code, and also the substitution 
of the words Indian High Court's Act 1861 for 
the words ‘24 and 26 Vict.,C 104” contained in 
the old Code. 


CP C (4908) S. 111=S. 597.1882). 


See Cases under:— 
(1) Appeal to Privy Council. 
(3) Limitation Act 1877 Art 177. 


leave to 


644516 
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CPCS. 112=S. 646 of 1882. 


Notes—This section corresponds with s 616 of 
the C P Code of 1882, No material change has 
been made in this section, except the substitution 
of the words, inthis Code, for the words “herein 
contained” and the words herein contained in sub 
section (2), for the words “in this chapter” which 
occurred in the old Code, 


CPCS. 113=S. 617 of 1882. 


Notes—This section although a new one, only 
summarises the general powers of Courts to make 
reference to the High Court. The detailed pro- 
cedure relating to reference is to be found in or- 
der XLV1,, rules1to 7 (ss, 617 to 681, 646A, 
646B of the old Code ). 


—S.118 046 r1=( 1882) s. 617 ee 
XXIII of 1861, 5. 28 ), 


See Reference to High Court—Civil cases, 


—S. 113 0 46 rr1,2.2 and 4=1882-ss 617 
618, and 619-640. 
See Small Cause Court, Presidency Towns— 


Practice and Procedure—Reference to 
High Court, 


C PC( 1908) S. 118—Seec PC (1908) 
S. 38. Case No 127 31 All 1. 


C PC (1908 ) S.113— Reference-High Court, 
See 0 P C(1908) S, 92—Case No ( 11594 ). 

25 Bom 827. 

CPC (1908) S. 118.046 r1 5. 617. 

(1882) See Punjab—OChief Court, Reference to, 


—S 113—Reference of question to High Court 
See CP C1908 046 r 1 Case No (3185) 
7 Bom L R995 


1271—1272—C PCS. 113 (1908 )O XLVI r 
1—Reference by Divisional Judge to Chief Court, 
when permissible—Punjab Courts Act (XVIII of 
1884 ), ss, 40 (1) (b), 44, 70 (1) (b). 

16 PLR1905=89 PR 1905. 

See Small Cause Mofussil jurisdiction of. 

35P R 1886. 

1273—C P CS. 113; 046 R 1 (1882 S. 617)— 

Reference —High Court. 


Sections 617 and 647 Civil Procedure Code, 
apply when doubts aris in the hearing of a suit 
or appeal or execution or other proceeding. 


Section 617 was notintended to provide for 
80 ppositio vs esses which donot actually arise in 


sl 
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a proper proceeding before the Court. 
Mahamad v Ahmedbhai. 
8 Bom L R 868=25 Bom 827. 


1274—C PCS. 113(1908 )O 46 rr 1,5 
=(1882 Ss, 617, 621 ). 


Presidency Small Cause Courts Act( XV of 
1882 ), S. 6Y-Uonditiuns imposed on judge of 
Small Cause Cuurt in stating case for opinion— 
Power of High Court to remand for amendment. 

Garling v Secretary of State for India. 
30 Cal 458, 


CPCS. 114=S. 623 Of 1882. 


Notes—This section though it may be called 
a new one, contains Only a brief statement of the 
Court’s general power of review, the details of 
which are to be found in Order XLVIL., rules 1 
to 9 (8s, 623 to 630 old Code). Clauses (a), () 
and (c) of this section correspond with the first 
part of section 683 of the C P Code of 1882, with 
some modifications. All the provisions of review 
which contained in sections 623 to 630 of the old 
Qode, are given in rules 1 to 9. 


—CPCS, ll4 (1908). 
See Guardians and Wards Act 1890 ss. 7, 47. 
143 PR 1906=I12 P W R1907= 
105 PL R 1907. 


CPC 5.114 047 rl=1882 5 623 ( 1859, 
8. 376 ). 
See cases under:— 
(1) Review. 
(2) pmall Cause Court, Mofussil—Practice 
and Procedure—New Trials, 


© P C(1908)S. 114—See S. 115. Case No 
1800. 29 All 468. 


CPCS. ll4. 
See C PCO 9r 8. Onse No 1698 


88 PR 1909, 


CP C (1908) S. 114 


See C PC (1908) S. 115, Vase No 1369. 
28 Cal177. 


CPC(1908) S 114.—Petition to re-open 
execution —Receiver. See © P C (1908) S. 47. Case 
No 554 5 C WN 627. 


—S, 114—Oourt'sinherent power to set aside 

exparte decree See O PCOQr 13. Cuse No 1958 

’ 1 Ind Cas 136. 
Lic! 6 









subject to review. 
1968. 


C PCO 17r3. Case No 2132. 


CPCS. 114—Orders against this section are 
See C PCO 9r 13, Case No 
, 7CLJ 268; 


—S. 1l4—Application treated asreview. See 
7 PLR1910. 
—S. 114. 


—See OP CO 15 r4. Case No 2048. 
AW N 1887, 105. 


—S. ll4. 
See O P C (1908) S. 153. Case No, 1431 
5 CW N 192. 


—S.114—Heir's right to apply under this sec- 


tion, SeeC PC O09 rl3. Case No 1833, 


90C 35. 


—S 114—Review-jnrisdiction. 
See CPCO 4ir1l Case No 3047 
30 Bom 625 


—S 144:—Production of additional evidence in 

appellate Court 
See CPC (1908) O 41 r 87 Case No (3148) 
2MLT 435 


—s 114—order of rejection not appellable. 
See © PC (1908) 0 41 r7 Case No (3199) 
19MLJ56 


—S 114—Raversal or modification of decree 


op ground, commission tu all. 
See CPOO41r 4 Case No 2989 
47 PR1904 


1275 —1276—C. P. C.S. 114; 0, 47. r. 1:0. 
47 rr. 7, 9==(1882 ss. 623-629)-—Sufficient cause— 


Order admitting review—appeal. 


Held per (Banerji, J.) that an appeal from an 
order admitting a review can only be brought om 
the three grounds mentioned in section 639, Code 
of Civil Procedure. The insufficiency of the reason 
for which an application for review is admitted 
is not one of the grounds upon which an appeal 
would lie, 


Hvld, per Ricbaros J , that when an appeal it 
dismissed on the ground that the coart-fee paid 
was insufficient and this was subsequently dis- 
covered to be a mistake, it was a sufficient ground 
for admitting a review and was clearly sufficient 
cause within the meaniag of s, 683. Ali Akbar 
y Khurshed Ali 2ALI465= 

1905 A WN 154=27 All 605. 
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CP C1i908) S.114=(1882.S.623)-Conza.|C P C (4908)S.114— 


1277-—C. P.G. 8. 114 (1908) O 47 r1= 
(1882 —8, 623)—Subseqnent filing of an appeal— 
Jurisdiction to grant review, whether barred by 
—Court’s duty, 


Where an application for review is presented 
by @ party andan appeal is afterwards perferred, 
the Court to which the application for review 
was made is not thereby deprived of jurisdiction 
toentertain the application but in such a case, 
the jurisdiction onght to be exercised with the 
greatest care and only in avery strong case. 
(38 Mad 210 Over: 30 Mad 535; 12 Bom 520 P OC; 
BLRFB 362; 18 Mad 214 Ref: (1840) 14 Oh D 
I Appl: ). Chenna Reddi v Pedda Obi 
Reddi 6 MLT135 F B=2 Ind Cas 802. 


1278—O P.C.8. 114 (1918) 0, 47, r. le 
(1882 s. 633)—Review of judgment— Kffeot of 
order on review—Appeal from original decree, 


Where an application for review of judgment 
is granted, the result is a new deeree superseding 
the original decree, and not merely some amend- 
ment thereof. An appeal was filed pending an 
application for review of judgment in the Court 
below; the review was granted; an order pagred 
which purported merely to amend the decree 
then under appeal. Held, that the order for review 
superseded the original decree; the decree under 
Sppeal bad ceased to exist and the appeal could 
not be heard. (1890 A W N 1#4 foll.) Kanhaiya 
Lal v Baldeo Prasad. 1905 A W N 265= 

28 All 240. 


1279—C. P. C. 8, 114 (1908) =8, 623-Ground 
of review— Fraud— Mistake: 


The ground that fraud was practised upon a 
party in connection with a petition of compro- 
mise upon which adecrea was made is a good 
ground of review under S, 623, C. P. C. A mistake 
in the matter of copying out the petition of com- 
promise may not by iteelf fall within the scope 
of 8, 623, C. P.C. but taking it with the other 
ground stated above, it might be yood ground of 
review. 

Rasik Chandra Choudhury vy Rajani Ran- 
jan Choudhury. 10 C W N 287. 


1280—0 P OS. 114; O 47, rr 1, 4, 7, 9=(1882 

Ss, 623, 626, 639)--Appeal—Review of judgment 
—Order dismissing the rule granted— Limitation, 
An application for raviaw commences ordi- 
marly with an e@ parte application under #638 of 
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(1882,S.623)=Coneid, 


the Code. The Court then may either reject the 


Application at once or may grant a rule calling 
on the other side to show cause why the review 
should not be granted. In the second stage the 
rule may either be admitted or rejected, and it is 
obvions that the bearing of thisrule may inyolye 
to some extent an investigation into the merits, 
If the rule is discharged, then the case ends, If 
on the other hand, the rule is made absolute, then 
the third stage is reached; the case is re-beard on 
the merits and may result ina repetition of the 
former decree or in some variation of it, Though 
in one aspect the result is the same whether the 
tale be discharged or on the rehearing, thé vri- 
ginal decree be repeated, in law there ia & materi- 
al difference, for, in the latter ease, the whole 
matter having been re-opened, there is a fresh 
decree, In the former case, the parties are rele- 
gated to and still rest on the old decree, 


Vadilal y Fulchand. 7 BomLR 664. 


C PCS, 115=(1882 s 622) 


1 Meaning ofthe word Court 1281 


2 High Court will not exercise reyi- 
sional powers when another remedy 
is open 1282 


8 Where court has jurisdiction High 
Court cannot interfere 12838 


4 Gross or palpable error of lanw 
-Amount to error of jurisdiction 
1284—1287 


& Acting illegally or with material 
irregularity in the exercise of juris- 
diction 1288—1295 


6 Interlocutory orders not subject to 
revision 1296—1298 


7 Order grantirg or refusing to grant 
a review whether open to revision 
1289-1300 


8 Power to interfere with decrees or 
Order passed upon an eward 
1801—13802 


9 High Court's revisional powers un- 
der Presidency S. C. Court Act 
1803—1308 


10 Order smending or refusing to 
amenda deerce or clericalerror 1309 
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a 


a1 


1 Meaning of the word Court. 


Miscellaneous Cases 


1310—13816 





1281 


2 High Court will not exercise revi- 
sional powees when another reme- 


dy is open. 


1282. 


8 Where Court has jurisdiction — 


High Court cannot interfere 1283. 


4 Gross or palpable error of land 
amount to error of jurisdiction. 


1 Order deciding that petitioner was not 


representative 1284 


4 Decree unsupported by evidence 


1285—3) 286 


3 Sanction—-Miscellaneous proceedings. 


1287 


5 Actingillegally or with material 


irregularity in the exercise of 
jurisdiction. 
1 What amounts 1388 


2 Meaning of 1289 


8 Garnishee proceedings—Exparte or- 


der 1330 
4 Issue tried by the lower Court is not 
an isaue upon which the dispute could 


be adjudicated 1291 
6 Bengal Tenancy Act S 153. 1292 
& A co-sharer landlord sues for his 


share of rent—Other co-sbarers parties 
to the suit —Right of appeal 1293-1294 

7 District Jndge illegally revoking sanc- 
tion under 8. 195—Ordering prosecu- 
tion under «, 476 1396 


6 Interlocutory orders not stibject to 


7 


1296—1299. 

Order granting or refusing to grant 
a review whether open to revision 
1299—1300. 

Power to interfere with decrees or 
orders passed upon an awerd, 


revision 


1 Appeal from award—Objections—Dis- 
cmiseal of objections-Decree in accord- 





9 


10 


11 


appeal—Revision 


ance with the award—Incompetency 
of appeal from such a decree 1801 


2 Appeal—Revision 1303 


High Court's revisional powers tn- 
der Presidency 8. C. Court Act. 


1 Revision—Petition to High Court from 
a decision of a Presi, Small Oause 
Court Judge 1803 

3 Failure tocomply with Rule 98 of the 
Presidency Small Oause Court-Inter- 
ference in revision 1304 

8 Small Cause Courts Act—O P O— 
Tiled huts—Suit for title— Suit for 
damages—Jurisdiction 1305 


4 Revisional jurisdiction over the Pre- 


sidency Small Cause Court 1306 

3 Revision—Applioability to Pre. Small 
Canse Courts 1307 

6 Revision—Presidency Small Cauee 
Conrts Act 8. 9 1308 


Order amending or refusing to 
amend a decree or clerical error. 


1 Appeal—Second appeal—Review. 
1309 


Miscellaneous Cases. 


1 Misconstruction of 8, 87 1810 
9 Attachment—Inveatigation of claim 
—Order-Appeal 1311 
Reversioner’s application for reference 
—Order by Judge in reference direct- 
ing refund —Appeal—Revision 1813 
4 Right to move High Conrt to quash 
proceedings when called upon to show 


o 


cause 1813 
5 Omission to substitute defendants as 
representatives 1314—1815 
over-Taluk- 


6 Revisionary jurisdiction 
dari Settlement—Officer 1316 

7 Interferénce—Revision of decree after 

13168 


——_———— 


See Cases under:— 


Q) 


@) 
(3) 


Superintendence of High Conrt-Civil 
Pro Code 8. 522=8. 115 of the New 
Code. 

Charter Act 8. 15 

Letters Patent ol 15 
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(4) Bengal T. Act ss, 15, 1€ & 153 
(5) Punjab Chief Court. 
(6) Powers of. 
CPC (1908) S. 115—Application to have 
execution of decree set aside, See CP OC (1908) 
5. 47. Case No (511), 5 0 C 377. 


C PC (1908)S. 115—Application by prior 
purchaser to set aside a subsequent sale of same 
property—Sale set aside by Munsiff appealability 
of Munsiff's order. See C P C (1908)S. 47. Vase 
No (523) 1CL J 255. 

C PC (1908) 8. 115—Seec PO (1908) S. 
67. Case No (1042), 95 P R1888. 


C PC (1908)S. 115—Seec PC (1908) S. 


109, Case No (1258). 8 CW N 296. 
CP C(1908)S, 115—See CPC (1908) S. 96. 
Case No (1173) 14M LJ 321. 


CPC (1908) S. 116—Rateable distribution— 
Befusal where debtor has other property, See C 
PC (1908) S. 48. Case No (10600). 

82 Mad 3384, 

C PC (4908) S, 115—Irregularities in pro- 
2eedings. See C P C (1908) S.99. Case No (1201) 

Ind Cas 274. 


C PC (1908) S. 115—Notice under S, 4240 
PC&S. 580 of Land Acqnisition Act—Notice 
after amendment of plaint. See CPC (1908) 3s, 
$0, Case No (1090), 30 Cal 36. 


CPC (1908) §. U5—Enhancement snit— 
Equitable rate—Prevailing rate. See 0 PO 
(1908) 8. 92. Case No (1160), 29 Cal 259. 


C PC (1908) §. 5—Seec PG (1908) S, 24, 
Case No (97) A W N (1882) 62. 
CPC (1908)S. 1l6—The time runs from ap- 
pellate decree S.115, See OPO (1908) S. 48, 
Case No (826) 10M LT 281. 
C PC (1908) S. 115—Appeal question relat- 
ing to execution—Order refusing to grant a certi- 
ficate — No appeal—No revision. See OPQ 
(1908) S 47. Case No (539). 7CLJ 436. 
CP C1908) 8. 115—See C PC (1908) s, 2 
cl 2, Case No (16) 12 Bom L R 762, 


C PC 0908) S.115—See C P C (1908) 5, 2 
cl, 2, Case No (26) 27 All 380. 
C PC (1908)S. 115 -SeeCPCS, 2clQ. Case 
No (27) 216 PL R 191, 


CPC(1908) S. 115—-Decree——Order to 
punish for contempt. See OP O (1908) S. 47. 
Case No (200) 2AL J16and 18. 


C PC (1908) 8. 115—Application to set aside 
—Dismissal for non— appearance—Maintain- 
able or not, See CP C09 r¥, Case No 1800, 

12 M LJ 478, 


C PC (1908) S. 115—Order refusing restora- 
tion of property sold—Proceeds rateable distribu- 
tion, held in—Excess of amount—Petition pro- 
perty sold. See C P C (1908) 8.144 (1). Case No 
(1385). 27 Mad 504. 


C PC (1908) S. 115—See CPC (1908)5. 
152 Vase No (1419) 9C WN605, 


CPC (908) S. 115-See G PO (1908) S. 
152 Case No (1421). 5CWN l1v2. 


C PC (1908) S. 1145—When summons duly 
served. See C PCO 9r 6 Case No 1734, 
36 Cal 189. 


CP C (1908) 8. 115—Effect of setting aside 
anexparte decree. See CP CO¥9r 13 Case No 
1911 U B R1906 42. 


C PC (1908) S, 115—order after decree for 
payment by instalments. SeeC POO 20 rl 
Case No 2164 1CWN 857. 


CPC (908)S. 5—Order under this sec- 
tion are subject to review. SeeO PCO 9r 18 
Case No 1966. 125 P R 1892. 
—S 115—Review-jurisdiction, 

See C P CO dtr LI Case No 3047 


80 Bom 625 


—§ 115—Revemoval of next friend 
See OP (1908) 03219 Case No (2863) 
14 ML J189 


—S 115—Detentton inshiction of subject mat- 
ter of suit, 
See CPC0489r7 Case No 2929 
2S LR 22 
—S 115—Decree holders buying, without permis- 
sion, 


See C PC (1908) 0 81 72 Case No 2598 


18M LJ 231 

—S 115—Resistance or obstruction by bonafide 
claimant 

See CPC O2Irr 97 99, Cases*Nos 2712 & 

2720 13C WN 724 
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CP C (1908) S. 415 =(1882,S.622)~Con iC P C 4908) S. 115=(1832,S.622)-Contd 


—S§ 115—Attachment—Investigation of claim— 
order—Appeal. 
See O PC (1908) 0 41 r 58. Case No (3552) 
6 Bom L R 462. 
—§ 115—Grounds for setting aside award 
See CP CO (1908) sch ir 15. Case No 3221 
: 70 WN 545 
—S 115—Mortgagee not entitled to intervene 
See C PC (1908) O 31 r58. Case No (2550) 
1905 AW N 157 


—S 115—Dismissal of appeal on merits 


See CPCO4ir 17. Case No 3083 
AW N 1884, 167. 
—S$115— Mortgagee is nota person entitled 


to have aside. 
See CPC(1908) 0 21 r 89. Case No (2628) 
80 Cal 425 
—S 111—Filing and enforcement of awards 
See CPC (1908) Sch iI r 21. Case No (3245) 
10 CWN 609 
—S 115—Judgment according to award 
See CPC (1908) sch II r 16 Case No 3229 
4 Bom L R 161 


1 MEANING OF THE WORD ‘COURT’. 
1281—C P CS,115 (1908)=S, 622. 


A District, Registrar is not a Court within the 
meaning of S. 622, 0. P.C.The word'Court”'in the 
(section means a place where justice is judicially 
administered, ManayalaGoundany Kumar- 
appa Reddi. 17 ML J 318; 30 Mad 326. 


2 HIGH COURT WILL NOT EXERCISE 
REVISIONAL POWERS WHEN ANOTHER 
REMEDY IS OPEN. 


1282—0 P C—S.115 (1908) =5.623 [1882]. 


The ordinary ruleis that where an aggrieved 
party has other remedy available,e 7., by regular 
auit,the High Courtis unwilling to interfere in 
reyision,but even if there besuch remedy the High 
Court may interfere in exceptional cases. 


Umatul Mehdi y Kulsoom. 12C WN 16. 


8 WHERE COURT HAS JURISDICTION— 
HIGH COURT CANNOT INTERFERE. 


1283-0 P O-8s,115;144(1)=(1882) Ss. 583,622) 
Restitution-Appeal-Order refusing restoration of 
ty sold—Property sold and proceeds rate- 


(8) Wherecourt has jurisdiction 





High 
Court cannot interfere —Concld. 


ably distributed. 


The District Judge ordered rateable distribution 
of the proceeds of an execution sale between peti- 
tioners and counter-petitioners and distribution 
took place. The High Court found on appeal that 
the counter-petitioners were entitled to a less 
amonnt than they received. The counter-petitioners 
themselves were purchasers of certain items and 
the sale proceeds of those items were in excess of 
the sum found due to them. Petitioners applied 
for cancellation of the sale of these items purcha- 


sed by counter-petitioners in restitution.The Dis- 


trict Judge held that the sale was valid and that 
petitioners were entitled only to the excess amo- 
unt. Held, the order of the Disrict Judge was not 
a decree,nor was there an appeal in any sense 
from his order. Nor could the High Court interfere 
in revision under s. 622 with the district Judge's 
order though illegal, there being no want of juris- 
diction or material irregularity in its exercise,(25 
Bom 337 ref to, 11 | A 237 and 11 Mad 220, 161 
A104 ref to), Semble:-That the sale being forasum 
in excess of the sum due isillegal, There can be no 
doubt that the sale was illegal in so far as it was 
unnecessary.The Court in making restitution is 
bound to restore the parties so faras they can be 
restored to the same position they were in at the 
time when the Court by its erroneous action had 
displaced them from it. (10 All 166 referred to.) 


Parasurama Aiyar v Seshaier. 27 Mad 504. 


4 GROSS OR PALPABLE ERROR OF LAW 
AMOUNT & ERROR OF JURISDICTION. 


(l) Grder deciding that petitioner was not 
representative. 


1284—C P O—Ss, 115,47= [1882 5s, 622, 244] 
Error of law. 


S. 682 applies only tocases of error of jurisdic- 
tion and not to error of law; and consequently 
there can be no revision under S, 622 of an order 
deciding that a person was not the representative 
of a party nnders. 244,O0 PC. Ganga Charan 
Bhutta Charjee y Shoshi Bhushan Roy. 

32 Cal 572, 


(2) Decree unsupported (by evidence. 
1285—C P U—S, 115=71882 S. 62 


91 


C PC (1908) S. 115=(1882,S.622) -Contp 


[4] Gross or palpable error of law — 
Amouat & error of jurisdiction —Concld. 


A decree which is unsupported by any eviden- 
ceis made without jurisdiction and is liable to 
be set aside under s. 622, )P 0,7 Ad K(N S) 1031 
Mad; § All 398 Fol. Bessessur Das v Johann 


Simdt. 10C WN 14. 
1286 —0 P J—S.115—Krror of law or of fact 
—-No revision. 10 MLT164. 


(3) Sanction—Miscellaneous proceedings. 


1287-C P O©-S, 115 (1908)=S. 632 (1882)-Cri- 
minal Pro Code Act V of 1898 3.195, 439—Civil 
Pro Code Act X1V of 1883 8. 642—Revision— 
Charge —Legal Practitioners’Act XVIII of 1879, 
S.14.—A Pleader purporting to act on behalf ofa 
lady filed a compromise. 

The lady complained to theSubordinate Judge 
that she had not authorized the pleader to com- 
promise but the application was shelved. The lady 
then complained to the District Judge who direct- 
ed an enquiry by the Snbordinate Judge. The Sub- 
ordinate Judge then held an enquiry and exami- 
ned certain witnesses on behalf of the lady, dis- 
believed the applicant who wasa witness, and on 
the application of the pleader,sanctioned his pro- 
secution, This order was confirmed by the Vist- 
rict Jadge. Held thatthe High Court could not 
revise this order under S. 439, Criminal Procedure 
Code (28 All 564 F B Ref:) . Held farther that no 
revision lay on the Civil side,as the Courts below 
had not acted without Jurisdiction. Held further 
that theshelving of the first complaint was nota 
refusal to entertain the charge and this complaint 
followed by thecommunication from the District 
Judge amounted to charging of the pleader in the 
court ofthe Subordinate Judge within the mean- 
ing of S. 14, Legal Practitioner's ; Act. Mazhar 

Hassan. v Said Hasan. 5ALJI749= 
1908 A W N 273=31 All 88=1 Ind Cas 509. 


(5) ACTING ILLEGALLY OR WITH MATE- 
RIAL IRREGULARITY IN THE EXER- 
CISE OF JURISDICTION. 


(1) What amounts. 
1288.—C PC 5 115-What amounts to mate- 
rial irregularities —When High Court may inter- 


fere under. See. 9 Ind Cas 806. 


(2) Meaning of. 
4289.0 PO S 115—‘Irregularity’ meaning 


18 Bom LR 879} 


of. See. 
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C PC (4908) S. 115 =(1382,$.622)-Contd 

(5] Acting illezaliy or with material 

irregulari:y in the exercise of juris- 
diction--Contd. 


(3) Garnishee proceedings—Exparte 
decree. 


1290.—C P C'S 115 —Garnishee proceedings 
--Exparte order—Material irrezularity—Revision 
See. 8 Ind Cas 856. 


(4) Issue tried by the lower court is not 
an issue upon which the dispute could 
be adjudicated. 


1291—O PCS 115=(1882 8 622)-Material 
irregularity. 


Where the only issue tried by the lower court is 
not an issue upon which the dispute between the 
parties could be properly adjudicated 
Held, that the High Oourt can interfere in 
revision, Rudrappa vy Narasing Rao. 

7 Bom L R I2=29 Bom 213. 


(5) Bengal Tenancy Act § 153. 


1292.-O0 P CS 115—(1882 s 622)—Bengal 
Tenancy Act s 153:— 


Where a vistrict Judge acted in contravention 
of the powers vested in him by the proviso to # 
163 of the Bengal Tenancy Act by interfering 
with the judgment of the Munsif on a question 
of law, the District Judge acted without jurisdic- 
tion and the High Court can revise his order. 

Horananda Banerjee vy Annanta Dasi. 
9OWN 492. 


(6) A co-sharer landlord sues for his share 
of rent—Other co-sharers parties to the 
suit—Right of appeal. 


1293.—C PO 8115( 1908 )=S 622—Reyri- 
sional powers of the High Court :— 
The suit of aco-sharer lannlord for his share 
of the rent falls within the provisions of 8 153, 
Bengal Tenancy Act. Where the plaintiff, a co- 
sharer land-lord, brought a suit for his share 
of rent amounting to less than Rs 50 and he 
made his co-sharers pro forma defendants to the 
suits: Held—That an appeal to the High Court 
from the decision of the lower appellate Court is 
barred under 8 153 of the Bengal Tenancy Act. 
Sital Chandra Bhattacharjee v Sheikh 
Afiluddin, 18 C W N 793. 


2294.—C P O S115 ( 1908 }—Co-sharer land- 
lord—Suit for share of rent without making other 
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CP CUS08S.115-4€82,S 622-Conta |CP C ASCE S.115=(4EE2S €22)- Cond. 


(5) Acting illegally or with meterislissegu- 
larityin the exercise of jurisdiction-Concld, 


co-sharers parties—Appeal—Second appeal—Civt 
Procedure Code 8 623. 


A suit by aco-sharer landlord for his share 


of the rent only without making the other co- 
sharers parties is a suit instituied by a landlord 


for the recovery of rept within the me anirg of S 
153, bengal Tenancy Act. When the rent clsimed 
in such a anit did not exceed Re. 60 and it was 
tried and diemissed ty 8 Monriff who wes speci- 


ally empowered nnder Cl. (b) of S 153. Held :— 


That no appeal lay to the Sul odinste Jucgeand 
hence no second appeal from his decision revers~ 
Rnt the decision of the 
being without jurisdiction, 
Civil Procedure Code, 


Kumer Chucker- 
12C WN 835. 


ing that of the Munsif. 
Subordinate Judge, 
was set aside under 8 622, 
Bhagbeti Bewa v Nunda 
butty. 


(7) District Judge illegally revoking 
sanction under S 195—Ordering prose- 
cution under s. 476. 


1295,—0 POS 115 [e). 


It is at least clear that 5 1165, OpPeo, 
cannot be limited to the case of & sub- 
ordinaté Court acting altogether without juris- 
diction, and the High Court interfered 
where a District Judge wrongly considered him- 
self bound torevoke a sanction under S 195 Or. 
P O and erroneously ordered a prosecution under 
Bec 476, Cr PC. The High Court restored the 
original sanction under 8 295, crP ©. 

Ram Prosad Mella y Reghaban Malla. 
(1909) 180 WN 1068=57 Cal 13 


6. INTERLOCUTARY ORDEKS NOT 
SUBJECT TO REVISION. 
1296 A— Power to revire interlocutory orders, 


See 2 MW N 369,15 C W N 682,1ML 
T2738; 10 ML T 451. 


(7) ORDER GRANTING OR REFUSING TO 
GRANT A REVIEW WHETHER UPEN 
TO REVISION. 


1296-1289.—C P OS 115, 047 rr 7, 9 (1882 
—Boetion 699, 629). 












(7) Order granting or rejecting to grant a 
reveiw,whether open to reyision—Concld, 


An order rejecting an application for review 
of judgment is final and a higher courtcannot 
interfere with that ordereither on appeal or on 
revision, Ram Lal v Ratanlal. 

1 ALJ 298=1904 AW N130 
=26 All 572. 


1800,—C P 08 115;8 114, O 47, r 1=(1888 
Ss 622, 623). 


An order reiecting an application for review 
of judgment by a Judgé of the Small Cause 
Coort can be revised by the High Court, where 
there has been no decision of it on the merite 
(20 All 672 dist ) TG Willis y Jawad 
Husain. 4A L J 439=[(1907]A. W. N.132 = 

29 All 468. 


Notes:—Ref : 6 A LJ 884—31 All 6!0. 


(8) POWER TO INTERFERE WITH DECREES 
OR ORDERS PASSED UPON AN AWARD, 


(1) Appeal from award-Objections--Dis- 
missal of objections-Decree in accord- 
ance with the award-Incompetency 
of appeal irom sucha decree. 


1801—OPCS 115 (1908)=S 622-Sch Ilr 
16==(1883—Ss 623, 506 )-Alleged misconduct of 
the arbitrator. 


No appeal lies against a decree passed in terms 
of the award made on areference to an arbitra- 
tion under S 506, C PC,, on the ground of mis- 
conduct on the part of the arbitrator, except in 
so far as the decree is in excess of, or notin 
accordance with, the award, Objections such as 
those filed by the appellants are more or less 
frivolous and are not mirconduct within the 
meaning of that exprersion in the Chapter on 
“Arbitration” in the © P C. Hansraj v Sundar 
Lal and Dwarka Das. 76 LJ 620= 

12C W N&85=18 ML J 266= 
10 Bom LR581=—35 Cal 648= 

85 I A88PC=138 PLR1908= 
99 P W KR 1908=14 BurL R 146= 
4M LT 25=80 PR 1908. 


(2) ~Appeal—Revision. 


1302.—C P C8116 (1908 )=S 633, -Agree- 
ment to be bound by Court’s decision after local 
inspection- Award. 88 Cal 421, 
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C P C1908) S.115= 1882, S.622)-Contd.C P C 1908) S.115=1882.S.622)-Coned, 


9 HIGH COURT’S REVISILNAL POWERS 
UNDER PRESIDENCY S C COURT ACT. 


(1) Revision—Petition to High Court 
from a decision ofa Presidency Small 
Cause Court Judge. 


13803—CPC 8.115. 
Revision-petition to High Court direct from a 


decision of a Presidency Small Cause Court Judge | 
10 Ind Cas 551. 


whether Jies, 


(2) Failure to comply with Rule 98 of the 
Presidency Small Cause Court—Interfe- 
rence in reyision. 

1304—C PCs. 115. 
Failure to comply with Rule¥8 of the Pre- 
sidency Small Cause Court Rules—Interferencein 


revision. 


(3) Small Cause Court Act—Civil Pro Code | 


—Tiled huts—Suit for title—Suit for 
damages—ZJurisdiction. 


1805—C PC S 115, 1908=S 622, 1882, 


Presidency Small Cause Court Act I of 18%5, 
8. 38—Civil Procedure Code ActXIV of 1882 S. 
622—WN obtained a decree against D and attached 
the tiled huts alleging that they 
LOM Ls where upon A instituted a 
suit for damages for Trespass against N in the 
Small Cause Court. The Smal! Cause 
first decided that it had no jurisdiction to entertain 
this svit, but later on an application of A that 
the suit was one for damages in which the ques: 


belonged 


tion of title tothe buts arose only incidenttaly, 
ordered a new trial, N moved the High Court 
against this order under, 5. 622, C PC. 
Held,—That A’s suit was in reality a suit to 
determine the title to the titled huts which are 
immoveable property and the Small Cause Court 
had no jurisdiction to try the same. (11 Cal 260. 
distinguished 6 Bom 512 refd.) Amrita Lall 
Kulay v Nibaran Khunder Nayek. 
8 C W N 246=81 Cal 840. 


(4) Revisiona! jurisdicticn over the Presi- 
dency Small Cause Court. 


1806—C P CS, 115, 1908=S 622, 1882. 


Vakil’s right to audience in the original side 
of the Calcutta High Court—C PCS 622;—~An 
application for revision of a decree of the Presi- 
dency Small Cause Court is properly made 


10 ML T 163. | 


Court at | 





(9) High Court’s reyisional powers under 
Presidency SC Court Act—Concld, 


to the High Court in the exercise of its origina! 
jurisdiction and as such should be presented by 
an advocate instructed by an attorney and not by 
a Vakil. Sarat Chandra Sing y Brojo Lal 
Mukerjee 30 Cal 986. 


(8) Reyision—Applicability to presidency 
Small Cause Courts. 


1307—C P (8.115 =(1882 S,628)-Presidency 
Small Cause Courts Act, S 69—Construction of 
document — Difference of opinion—Reference—S, 
6220 PO. applicable to cases decided by the 
rresidency Small Cause Courts, 


Where upon an application to the Presidency 
“mall Cause Court fora new trial, the judges 
without formally ordering it,heard the whole case 
and differed on the question of construction of a 
document ie as to whether a condition formed 
an integral part of the contract affecting the 
merits of the case, held that they were bound to 
refer the question to the High Court and that 
their judgment was liable tobeset aside under 
S. 622 C PC on that gronnd, 

Rungiah Naidu y Rungiah 18M LJ 480= 
81 Mad 490. 


(6) Reyision—Presidency Small Cause 
Courts Act,S 9. 


1308—C P CS 116, 1908=S 622-High Court 
—-Charter Act: 


The High Court, in the exercise of its super- 
intending powers under its extraordinary juris- 
diction will not ordinarily interfere except in 
cases of grave and otherwise irreparable injustice. 


8 Bom L R 969; 
31 Bom 138. 


Ismalji y Macleod. 


10~- ORDER AMENDING OR REFUSING TO 
AMEND A DECREE OR§CLERICAL ERROR. 


() Appeal—Second appeal—Reyiew. 
1809—C PO S115, O 47 r1,O 207 6= 
(1882 Ss.206, 628, 623)—Order amending decree— 


An order under 8.206 CP © amending a 
decree is not a decree and no appeal lies against 
such an order, and the proper remedy is by an 
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(10) Order amending or refusing toamend (11) Miscellaneous cases—Concld. 


. 
F ad eor clerical error—Cvncld. 
c 4 BORCESOE : : Collector; that the order was not one under $32 


application under S, 632 C P C; (7 All 875 ref. to | Land Acquisition Act, as the Judce was notin a 

and foll; 6 Cal 22 ref. to; 25 Cal 258 dist; 8 All. | position to make such an order and so no appeal 

877 and 11 All, 314 explained), lay from it and the High Court conld properly 
Nalinakshya (Raghu Nath) Ghoshal v interfere under Ss. 622.Givil Procedure Code. 

Nabakshar Hossain Chowdhry. Gobindarani Dassi v Brinda Rani Dassi, 

5 C WN 192=28 Cal 177. 12 C W N 1039=85 Cal 1104. 

(4) Right tc move High Court to quash 


Notes—Re?; 31 Bom 447=9 Bom L R 547; proceedings when called upon to 


30 LJ 188 Dist 3CL J 188. show cause. 
41 MIS-CELLANEOUS CASES. IS tei uecan mines (S08) a eae (EES) 
Refusal of brief for political reasons — Right to 
qd) Mis-construction of s. 87 refuse—Reasons for refusal, if must be stated:— 


A pleader is not bound to accept a brief offer- 


Mis construction of S. 87—of Negotiable | 04 ¢, him, nor to state his reasons for refusing to 


Instruments Act. See 12 Ind Cas 138. | gocept it, A pleader having refused a brief offer- 
:  ) Attachment—Investigstion of claim— ed to him was subjected to stringent examina- 
; Order—Appeal. tion to disclose his CELTS and on its appearing 
that his reasons were political proceedings were 
E 1311—C P C'S 115, 1908=S 622, 1882 started against him under the Legal Practitioners 


No appeal lies from an order passed under §, | Act, and he was called upon to show cause why 
278 of the Code of Civil Procedure upon the ap- he should not be reported to the High Court for 


plication by a person not a party to the suit, or unprofessional conduct. Without waiting to 
: lying in a different show cause, the pleader at once moved the High 

Dy DarUy is tO ie BU AERP YIRE Court to quash the proceedings. Z/¢/d-—That he 
character to raise the attachment. Was entitled to do so and that there was no rule 

_ Dayaram y Govardhandas 6 Bom LR 462 | |; procedure to justify the examination to which 
=28 Bom 458 at 460=also 6 C W N 614. | he was subjected Nalini Chandra Das Gupta, 
12 C WN 381=35 Cal 317. 


; Popes Bom L R ae : 
‘ Notes.—Dist: 86 Cal 130. Ref. 11 Bom (5) Omission to substitute defendants as 















t GoM. representatives. 
(3) Reyersioner’s application for refer: 1314—Death of plaintiff — Some of the de- 
ence—Order by judge in reference direc- | fendants legal representatives—Omission to sub- 
ting refund—Appeal—Revision. stitute defendants as representatives.— 

AtMLT 409. 

1312-C PCS 115, 1908=622, 1882-Compen- | (6) Reyisionary jurisdiction over Taluk- 

_ sation money paid to Hindu widow—Civil Proce- dari Settlement Officer. 

dure Code, S$. 622—Where a Land Acquisition 1315-1316 —GP © S, 115 — Revisionary 


Collector having awarded acertainsumas com- | jurisdiction over Talukdari Settlement Oficer.— 
c ‘pensation for Innd acquired paid it te, among 13 Bom LR 118. 
 othersa Hindu widow. and almost six months | (7) Interference—Revision of decree after 
q after the award her daughter asked for a refer- appeal—Revision. 

ence to the Civil Court, anda reference having 1316A—C PCS. 115 [1882 s, 622] — 

been made, the Judge ordered the lady to repay An order granting theie view of a decree from 
- the amountwithdrawn by herand the same to be | which an appeal is pending [aithongh such ap- 
- dealt with according to the provisions of S. 42 | peal is preferred after the review) is ultra vires 
of the Land Acquisition Act:—Held:~That until | and can be set aside by the High Conrt in appeal 
money was deposited in Court by ihe Collector, | from the order granting the review or in revision 
the Gourt could not proceed todeal with it | unders, 6220. P O. Ramunadhan Chetti y. 
. under $, 82; that the Judge had no power to | Nereyanan Chetti, 14MLJs21_ 
Arh refund of money already paid by the 27 Mad 602, 





99 


C P C (1908) S.116=1882: S. 631. 


See Letters Patent High Court. 

—S 116— 
See CPC (1908) 104 Cl 2. Case No (1226) 
10 PLR 484 


CPCS. 117=1882, S. 632. 

Notes:—This section corresponds with sec- 
tion 633 of the C P Code of 1882. The changes 
introduced in this section are the substitution of 
the word save for the word ‘* except ” and the 
words this Part ur in Part X or in rules, for the 
words “this chapter ard in section 652” and the 
insertion of the word shail before the word “ ap- 
ply”. Section 652 of the old Code related to the 
power ofthe High Courts to make subsidiary 
roles of procedure. 

CPCS. 117 (1908)=1882 s. 632. 
See Letters Patent, High Court, N. W. P., 
cl. 10. 

1317--C PCS. 117; 0. 46 r.7{[ 1882 0 PO 
Ss, 632; 646B ] — Revision Small Uause suit 
tried on regular side.— 

The provisions of S. 646R, followed in a revi- 
sion case.-- Parameehwsran Nambudiri y. 
Vishnu Embrandri, 27 Mad 478. 

Notes: Ref: 1 ML T 414. 17 ML J 487; 11 

Bom L R 1330; 30 Mad 41, 


CPCS. 118=1882, S. 634. 


Notes:—This section corresponds with sec- 
tion 634 of the BP Code, 1882. No material 
change has been introduced in this section. The 
words where any such have been substituted for 
the word “whenever”, the word passed bas been 
substituted for the word ** made ” and the word 
executed has been substituted for the word * en- 


forced”, 

C PC 1908) S. 119=1882, S. 635. 

See Letters Patent High Court—High Court, 
jurisdiction of— 

C PC 1908) S. 120=1882; S 638. 

Notes:—Suab-section ( 1 ) of this section cor- 
responds with the first part of s. 638 of the C. P. 
Code of 1883. The latter portion of the first 
part of s 338 of the old Code, has been omitted 
and reproduced in Order XLIX, rule 3 with some 


modifications. , 
Sub-section ( 2 ) oftbis section exactly cor- 


responds with the last part of sec. 638 of the old 
Code. 
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The other provisions relating to the chartered 
High Courts are to be found in Order XLIX, 


C PC( 1908 )S. 120, cl. 2—See OP O 
(1908) S, 4, Case No, (65), 3LBR 244, 


C PC (1908) S. 122=1882;S. 652. 


CPC §s.122, 129, 180 & 131=1882 S.652. 


See Small Cause Conrt, Presidency Towns— 
Practice and Procedure— Leave to sue, 


C PC (1908) S. 122—Judgment of single 
judge — Appeal urder Letter Patent — Security 
for costs.—See C P C( 1908 )S. 141, Case No, 
(1344), 18M LJ 362. 


—S 122—Appellate Court may require appel- 
lant to furish security for costs 
See CPCO 4lr10, Case No 3033 


27 Mad 121 


1318-1319-C P C(1905)S. 122, 0.34, r2-New 
rule made by=the Chief Court in «xercise of the 
power vested by s, 122 in place of r. 2 of 0. 31— 
Effect of the ew role limiting mortgagee’s sub- 
stantive right to interest at mortgage rate for six 
months after decree— Role ulira vires.— 


The Chief Court, under the pewers vested in 
it by s, 122 of the new Ccde, made a new rule in 
place of r. 2 of O. 34, whereby it substituted the 
Court-rate of interest in place of the mortgage- 
rate as payable by the mortgagor for the six 
months within which period he may redeem: 
Held, that the new rule, in so far-as it limited 
the right of the mortgagee to recover interest at 
the mortgage-rate forthe whole period allowed 
for redemption, was u/fra vires. The rights that 
accrue to the parties up tothe expiration of the 
period allowed for redemption are substantive 
rights that are out of the contract, The mort- 
gagee’s right to be paid interest at the mortgage- 
rate for the whole period allowed for redemption 
is on the same footing as the mortgagor’s right 
to be allowed (after judgment) a definite pericd 
of time for redemption or as the mortgagee’s 
right (in default of payment by the mortgagor ) 
to foreclose or to sell the mortgage property. 


Veerappa Chetty y. Muniandy Thaver, 
12 Ind Cas 18, 
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Notes:—This section corresponds with the 
third para. of section 652 of the C P Code, 1882 
with some modifications. 


© P C (1908) S. 129=(1882) S. 652. 
~ See Cases under:— 


Small Cause Sourt, Presidency—Towns- 
Practice and procedure—Leave to sue. 


CPC (1908) S. 129—Jndgment of single 
judge—Appeal under—Letter Patent — Security 
for costs.—See C P C( [s08 )S. 141, Case No. 
(1344), 


1820—C PCS. 129-1888 S. 652 — Rules 
only consistent with the Code:— 


Per Chandavarkur J.:—No rule of the High 
Court can add to or modify the conditions and 
limitations of the law laid down in the Limita- 
tion Act, The rules made or to be made under 
§.652CGP 0, must be “ consistent " with the 
Code. There is no power given to frame a rule 
modifying any rule, or made as to computation 
of limitation prescribed expressly or by necessary 
implication in the Limitation Act. 


Chunilal y. Dahyabhai, 9 Bom L R1138= 
82 Bom 14 F B=2 MLT 410. 


§.129—Appellate Court may require appel- 


lant to furnish seourity for costs. 


See OPCO 41r.10. Case No, 3933. 
27 Mad 121. 


CPCS. 130=S. 652 1882). 


Notes:—This section corresponds with the 


second para of section 652 of the ©, P. Code of 
1882, with some modifications. 


C P C (1908) S. 180 =(1882) S. 652. 
See Cases under.— 


Small Cause Court Presidency Towns— 
Practice and procedure—Leave to sue, 


© PC (1908) S.180—Judgment of single 
Judge—Appeal under Letter Patent — Security 
for costs.—See © PC ( 1908 )S. 141, Case No. 
(1344). - 13 ML J 362. 
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—§. 180—Appellate Court may require recu- 
rity for costs 


SeeC PCO. 4! r. 10, Case No, 3033 
27 Mad 121 


C PC 4908) S. 131=(4882) S. 652. 


See Cases under: — 
Small Cause Court, Presidency Towns— 
Practice and procedure—Leave to sue, 


C PC(1908) S.181—Judgment of single 
judge—Appeal under—Letter Patent — Secnrity 
for costs.—See C P C ( 1908 ) S. 141, Case No, 
(1344). 18 M L J 362, 


4821—C 2 CS.131 — Resolution of High 
Court as to cost not published in Gazette, whe- 
ther can be referred to in assessing costs, 

A WN 1905, 83. 


—S 181—Appellate Court may require appel- 
lant to furnish security for costs. 
See OP CO 41110, Case No 3033 
_ 27 Mad 121. 


C PC 4908) S. 132=(1882) S$. 640 
(1859, S. 24). 
—S. 640 (1859, S. 21). 


See (1) Commission —Civil Cases. 
(2) Parda-nashin Women, 


C PC (1908) S. 132—Court’s inherent power 
to set aside exparte decree.—See C P C 0.9 r. 13, 
Case No, [1953]. 80 Mad 54. 


1322—C PC S, 132—Commission—Exami- 
nation of party to suit or proceeding—Application 
of section,.— 


The provisions of s. 132, Civil Pro. Code, are 
not restricted to the examination of witnesses. 
They apply also to parties to suits or proceedings 
before the Uourt. Rahmat-un-nissa Begam v. 
Ahmed Husain Saib, ll Ind Cas 668. 


4823—C PCS,132 and 0. Xvir. 
1882 8. 640, 159, 178 —Summonses, 
Court to refuse to issue—Remand. 


21= 
powers of 


An application for issue of summons to a wit- 
ness must, as a rule, be grantéd and the question 
whether the application is in time is only to be 
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decided when afterwards owing to the failure of 
the witness to attend the Court an adjournment 
is prayed for by the party summoning such wit- 
Where a Court fixed a limit of for 
the cross-examination of a particular witness and 


ness. time 


the examination concluded held that this wasa 
Amir Ali Khan v. 
8 Ind Cas 418. 


—S. 132—Application of rules to persons of 
unsound mind 


See O PC 0 32 r. 15. Case No 2866 
19 PR 1899. 


CP C S. 133=1882. S. 641. 


Notes:—This section corresponds with sec- 
tion 641 of the C. P. Code of 1882, with this 
modification that the words, “ and may, by like 
notification, withdraw such privilege ”, which oc- 
curred in para. 1 of the old Code, have been 
omitted. 


CPC (i908) S.135=S. 642 (1882). 


Notes:—This section corresponds with sec- 
tion 642 of the C P Code of 1883, The first part 
of this section has been reproduced exactly from 
the old Code. 


good ground for remand. 
Kulsum Begam, 


Some changes have been introduced in sub- 
section. [2]: The words‘ and except as provi- 
ded by sec. 837A, sub-section 5, and sections 256 
and 643 “, have been omitted; and the words 
* other than process issued by such tribunal for 
contempt of Court” bave been inserted after the 
words ‘‘civil process”. 


Sub-section [3] is new. It is an exception to 
the general rule laid down in sub-section [2]. It 
provides that the judgment-debtor will not be 
entitled to exemption from arrest, when an order 
for immediate execution is made under Order 
XXI, role 11 [1]; or when be appears before the 
Court in obedience to a notice calling upon him 
to appear and show cause against his arrest and 
detention, under Order ¥ XI, rule 37 (1) 


—S, 185, (1), (2)=1882 s. 642. 


See (1) Arrest—Civil Arrest, Case No. (8). 
5 Cal 106. 


(2) Avtachment—Attachment of Person, 


1324—0 P OS, 135=1882 S, 642—Returning 
from Court—Privilege of exemption from arrest 





—How far applicable—Arrest in execution of a 
decree—a ppeal 


The respondent obtained an erparte decree 
against the appe!lants at Benares. ‘he appellants 
made an application to have the deeree set aside, 
They being residents of Bombay, came from that 
place to Benares to look after their Case, They 
putup ata Dak bungalow, and attended the 
Court on the 27th of March 1909, Their appli- 
cation to set aside the decree was dismissed, 
They came back to the Dak bungalow and thence 
proceeded to the Rsilway Station. They took tic- 
kets for Allahabed and were seated in the train 
when they were arrested in execution of the de- 
cree, Held, under the circumstances, they could 
not be said to be returning from a tribunal with- 
in the meaning of S. 135 0 PG 1908, and con- 
sequently they were not entitled to exemption 
from arrest, 


Ffeld, further, that an order directing the 
arrest and imprisonment of a judgment-debtor 
in execution of a decree is appealable (4 Mad 
317 not approved; 14 B L R. 13 Ref. ) 


Ardeshar Framji v. Kalyan Das. 
6A LJ 912=82 All 3=8 Ind Cas 46. 


1825—0 P OSs, 135 47,=1882 Ss. 244,642 
—Appeal— Powers of Court. 


An order under S. 612 dismissing a _ petition 
by a judgment-debtor claiming exemption from 
arrest is one relating to the execution of the 
decree and an appeal lies thérefrom. A Judge 
who issues a warrant for the arrest of a judgment- 
debtor has snrely power to issue orders for his 
release if he be found to have been illegally arrested 

ata time when he was exempt from arrest.— 


Nayana Naickan y. Syed Gulam. (1908) 20 
MLJ136. 


1326—C PCS. 135 (1) (2)=S 642—K, a 
jndgment-debtor, was arrested in execution of a 
decree against him. He had come to appearin a 
Court in obedience to a summons ina certain 
suit filed against him by another creditor © and 
which was fixed for hearing onthe next day. 
Hivid, that K was privileged from arrest under 
S 642 of the Civil Procedure Qode. although by 
the summons he bad the option of appearing by 
a pleader and he had already engaged a pleader 
and given him arneressary instructions, and it 
was not necessary for him to arrive in the even- 
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ing and could have arrived by the morning train 
in time to attend the Court, Parashram y. 
é Kashiram 1885, P, J., 211. 


CPCS 136 4908). 


See Cases under. 
-Attachment—Attachment 
ment. 

4327—1828——C. FP. ©. S. 136 (1908). 
=(Civ. Pro, Code. 1882. s. 648)—Attachment 
before judgment—Property outside jar isdiction— 
Rulings of Special Court binding. 

S. 648 merely prescribes the procedure to be 
adopted when property outside the jurisdiction 
of the Court is to be attached under any provi- 
sion of the Code. It does not prescribe the circum- 
stances under which attachment before judg- 

ment may be Ordered of property situated outside 

; the jurisdictlon of the Court. (8 Mad 20, L BR 

1893—1900, 56, Ref.) Rulings of the Special Court 

are binding on the Courts of Lower Burma, un- 

Jess or until they are overruled by the Chief Court. 
N. Pannu Theven y. Sathappa Chetty 

1 L BR810. 

Notes—Fol: 14 Bar L R 138=U B R, 1907, 

Civ. Pro. Code, 13, 3 L B R 255. 


1829-cC P OS, 1236 O. 38 r 5;=(1882 
Ss. 483, 484)—Attachment before jndgment— 
Property outside jurisdisction. 

Under the provisions of Ss. 483 and 484 of 
the Civil Procedure Code, 1882, a Court has no 
power to attach before judgment property 
 ontside the limits of its jurisdiction. Raja 

Gokuldas y. Jankibai. Jamna Das y. 
Raichand. 5 Bom L R 570. 
1880—CPCS. 136: 088 rr 5 (1) (2) 6 (= 

S, 483. 

Attachment before judgment. Properties outside 
jurisdiction. Case in which an order was made 
attaching before judgment property outside the 
jurisdiction, Ram Pertab Jhowar y Madho 

Rai.7 C W N 216. 

—§ 186—Atfachment where cause not shown 
or security not furnished. 

See © PC 0 38r 6 Case No 2921. 

7CWN 216, 


before judg- 














‘ —§S 186—Attachinent before 
Defendant called upon to show cause or furnish 
_ Security. 
See CPR C 038 rb. case No 2917 
apt U BR 1907, 13. 






judgment— 


C P C 4908) S.137 cl. 3=S 645. 


Notes—lauses (1) and (2) of this section 
correspond with clauses (1) and (2) of s. 645 of 
the G P Code of 1882. The words, “ and in what 
character applications to and proceedings in such 
Court shall he written.” have been added in the 
latter part of clause (2). 


Clause (3) is new and it refers to all} other 
writings in any Court, except the 
evidence, 


recording of 


C PCS. 187 of 1908=1882-Ss, 49-54(1859, 
ss, 26-32), See cases under plaint. 


CPCS. 138=S. 185 A of 1882. 


Notes—This section corresponds with clauses 
(1) and (2) of s. 185A of the C P Code of 1882, 
with some change of language. 


Clauses (3) and (4) of the old Code have been 
omitted, 


The Government of Bengal has authorized all 
Munsifs and Sub-judges to record evidence in 
English, vide the Calcutta Gazette, dated 12th 
June 1907 Pt I, p. 1012,Lhe Government of Hast- 
ern Bengal and Assam has also issued similar 
notification in the Gazette of the same province 
in the previous week, 


CP C (1908)S. 188: —See C PC (1908) S. 46 
Gase No: (135) 10 Ind Cas 794. 


CPC S. 139=S. 197 1882). 


Notes—This section corresponds with s. 197 
of the © P Code of 1882. Ihe changes introduced 
in this section are the insertion of the words, or 
any other personin clause (2) and the substi- 
tution of the words fo the deponent for the words 
of the declarantin the last paragraph. 


“ The Committee have inserted the word * or 
other person " after the word ‘ officer » insub 
clause (b), in’ order to give the High Court po- 
wer to relieve the officers of the Courts of the work 
of administering affidavits in cases in which it 
may be necessary to do so. Tt has been represent- 
edto them by the Calcutta High Court that 
this relief ismuch required.”—See ¢he Meport of 
Special committee, 
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Instructions to District Judges as to the exer- 
cise of their powers to appoint Commissioners 
to administer oaths on aftidavits.—Calcutta High 
Court Rule No 9 of 16th March 1593, 


District Judges in Bengal and Bombay have 
been empowered under cl (c) to appoint Com- 
missioners so administer oaths on affidavits— 
Calcutta Gazette 13th July 1881, Bombay Gazet- 
te Part 1, 1877. 


C P C/1908) S. 189=1882  s, 
Practice—Civil Cases—Affidavits, 


197—See 


C PC(1908) S. 189=1882S. 197—Oath, 
Power to administer 27 Mad 223. 


CPC S. 1414.8. 647 of 1882. 


Notes—This section corresponds with the 
first paragraph of s, 647 of the C P Code of 18838, 
with some change inthe language. The second 
paragraph and the explanation to s. 647 have 
been omitted. 


The explanation ran thus:—7Z/is section does 


not apply to applications for the execution of 


decrees, which are proceedings iu suits, 


C PCS. 141=1882: S. 647 


1 Proceedings to which this section 
applies 1331—1338 

2 Proceedings to which this section 
does not apply 13391344 

3 Miscellaneous Cases 13845 


1 Proceedings to which this section 
applies. 
1 Dismissal for default—Right to restora- 
tion 1331 
2 Dismissed for default-Successive ap- 
plications for execution 1332-1333 
3 Rehearing—Execntion proceedings 
1334 
4 Suit dismissed for default—A pplica- 
tion to set aside dismissal—Dismis- 
sal of application—Application for 
restoratiOn of such application 1335 
Rule of procedure or substantive Jaw— 
Inherent power of Oourt, saving of— 
Applicability of 1336 
6 Order for temporary custody of mi- 


co 


nor’s property—Applicability of the } 





Code to proceedings under Act VIII 
of 1890 1337 


Stay of execution pending an appeal 


—Power Of appellate court to grant 
1338 


2 Proceedings to which this section 
does not apply. 


1 Scope and applicability of 1339 

2 Does not confer any right of appeal ex- 
pressly given elsewhere by the Code 1349 

3 Party to proceeding which is not a 
suit—No Right of appeal 1341 

4 Second appeal—Congnizable by Court 
of Small Causes 1342 

5 Appeal from an order refusing to set 
aside the order dismissing an applica- 
tion for setting aside tbe sale in default 
1343 

6 Judgment of single Judge—Appeal 
under Letters Patent—Security for 
Costs 1344 


‘8 Miseellaneous Cases. 


1 Application for appointment of guar- 
dian 1346 


—C P C §, 141=1882 s, 647 (Act XXIII of 
1861, 5. 38) 


See(1) Execution of Decree—Application 
for execution and Power of Court. 
Execution of Decree—Stay of Exe- 
cution. 

Execution of Decree—Transfer of 
Decree for Execution, 

Transferee of Civil Case—General 
Cases, 


@) 
@) 
() 


CP CS. 141—Applicability and scope of— 
See OPCO 9 r &. Case No1740. 

10C WN 991, 

—S. 141-Restitution of possession which did 

not amount to decree. See C P CO (1908) S, 144 

cl (1). Case No (1354) 90 C101. 


—S. 141—See C P C 0 6117. Case No 1633, 
17 Mad 67, 


—S. 141-Reference to High Court.See C P C 
(1908) S, 92, Case No (1159A) 25 Bom 327. 
—S. 141—See O P C (1908) S, 2.Case No (9) 
28)Cal 81. 
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—S. 141-See U P © (1908) S. 4. Case No (65) 
3L BR241, 


—S. 1441—Applicability and scope. See 0 
PC O9r Y. Case No 1777. 97 P R1907. 


—S, 141—Application to set aside—Dismis- 
sal for non-appearance——Maintainable or not. 
See OPC O9r9. Case No 1798. 

2 Ind Cas 156. 


—S, 1441—Adijournment for plaintiff's default 
—Payment of Costs, See CPCO 9 r6, Case 
No 1734. 18 Bom 59. 


—S,141—Dismissal of former snit for default 
—Appeal from dismissal order. SeeCPCO9r 
9, Case No 1816. 3 ML T199. 


—§.,141—Dismissal of former suit for de- 
fault—Appeal from dismissal order. See CPC 
0 9 r9. Case No 1818. 100 C 353. 


—§.141=C P © [1883] S.647. See Dekkan 
Agriculturists Relief Act. 1887 P J 39. 


—S, 141—See Execution of Decree. 
18 C LJ 582. 


4 PROCEEDINGS TO WHICH THIS SEC- 
TION APPLIES. 


(1) Dismissal for default—Right to re- 
storation. 


1331—C PCS, 141. 0.1%, rr 8,9—Execntion 
proceedings—Dismissal for default—Right to 
restoration. 3 PW R1912. 


(2) Dismissed for default—Successive ap- 
plications for execution. 


4882—O P 0 8.141,0 9 r 9-Exeontion of decree 
—Preyious application dismissed for default— 
Successive applications for execution—Admissi- 
bility. See 13C LJ532. 


4888—C P CS. 1410 9r 9;=(1882 ss, 647, 
100)—Dismigssal for default—A pplication for re- 
vision diamissed for default—Application for re- 
hearing--Sufficient cause—Absence of counsel 
owing to nnusual combination of circumstances. 


An application for revision by @ parda-nashin 
lady was dismissed in defavlt of appearance of 
both the counsels engaged by her for the vase on 
the date fixed for the hearing. An application 
for re- hearing of the case was made on the ground 
that the counsel were prevented from appearing 





(1) Proceedings to which this section 
applies—Contd, 


by an unusual combination of circumstances, It 
was objected tbat the application did not lie, and 
that there was no suflicient cause for non-appear- 
ance of the party at the hearing of the case, 


Held, overruling the contentions, that appli- 
cation lay by virtue ofss, 103 and 647 of the 
Civil Procedure Code and that there was sufficient 
cause for rehearing of the application for revision, 
Jiyani vy Bhagel Singh. 38M LT 199. 


(3) Re-hearing—Execution proceedings. 


1884—C PC S. 141 Order 1Xr9 O XXI 
r 103=1882 Ss. 647, 102, 332, 335, 


An application for re-hearing of execution 
proceedings is maintainable under Order [Xr 9 
and is not barred under Order XXI r103.S, 141 
of the new Code has deliberately changed the 
provisions of the old Code as in S. 647. 

Safdar Ali v Kisbun Lal. 12CLJ6= 


7 Ind Cas 241. 


(4) Suit dismissed for default—Applica- 

tion to set aside dismissed—Dismissal of 

application—Application for restoration of 
such application. 


1835-—C P O—S, 141—Maintainability. 
Where an application;to restore to file a suit 
dismissed for default is itself dismissed for default 
held that another application to restore the dis- 
missed application to file can be entertained 
under 8. 141, Civ Pro Code, 1908, (7 All 542 : 18 
Bom 59 Ref.) Manakji vy Surajmal, 
7N LR 32=10 Ind Cas705, 


(5) Rule of procedure or substantive law 
—Inherent power of Court, saving of-Appli- 
cability of. 


45386._C PCSs 141.151 and O, XX XIX r1 
Temporary injunction Provisions of OXXXiX 
r I—Whether rule of procedvre or substantive 
law of O XXX1Xr 1 to arbitration proceedings 
—O XXXIX r. 1 in terms refers to suit only but 
S. 141 C P C provides that the procedure provid- 
edin the Code in regard to suits shall be follow- 
ed, as farasitcan be made applicable, in all 
proceedings of avy Court of Justice. 


O XXXIXr.1 purports todo nothing more 
than declare what must be proved, before the 
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(2) Proceedings to which this section does 


(1) Proceedings to which this section 

applies—Concld. 
Court can grant an injunction of a particular 
kind. It defines the procedure to be followed by 
aparty deserving the help of the Court, and does 
not confera jurisdiction or create a right. It ap- 
plies to proceedings under the Indian Arbitration 
Act, 1899, 


Though it may be contended that the Code 
of Civil Procedure regulates, or even limits, the 
Court's discretion in granting injunctions the 
power to grant them is probably inherent in the 
Court andis certainly recognizéd and declared 
independently of the Code (See S. 5z Speci- 
fic Relief Act. 1877), S. 151 Civil Pro Code, 1908, 
expressly states that notbing therein shall be 
deemed to limit or otherwise affect the power 
of the Court to make such orders as may be 
necessary for the ends of justice or to prevent 
abuse of the process of Court. ED Sasson 
and Co vy, Mangal Chand. 

3SLR128.=4 Ind Cas 609. 


(6)Order for temporary custody of minor’s 
property—Application of the Code 
to proceedings under Act VIII of 1890. 


1337.—O P CS, 141 O. 40, r.1—Order for the 
temporary custedy of minor's property-Appoint- 
ment of receiver of minor's property—Appli- 
cability of the Code to proceedings under Act 
VITI of 1890. 

13 Bom LR. 487. 


(7) Stay of execution pending an appeal- 
Power of appellate court to grant. 


1338.—C PCS. 141 r. 5,(1882)S. 647 =545— 
Stay of execution pending an appeal against an 
order in execution— Power of appellate Court to 
grant, 28 Cal 734 at 737. 


2 PROCEEDINGS TO WHICH THIS SEC- 
TION DOES NOT APPLY. 


(14) Scope and applicability of. 


1339.—C PCS. 141 (=s. 6147 Civ Pro Code 
1882 )—Guardiansbip—Arbitration.—Per Kara- 
mat Husain, J.— 


S. 647 of the Code of Civil Procedure deals 
with procedure and procedure alone and does 
not touch the substantive law of arbitration. The 
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not apply—Contd. 
consent of parties in a proceeding for the appoint- 
ment of a guardian does not give the Judge any 
power to refer the matter to arbitration. 
Mshado Prasad y, Bindeshari Prasad, 
5ALJ101=A W {N1908, 51=3 M 
L T 203=80 All 137. 


Notes.—Ref 7 A L J 761=6 Ind Cas 2i9, 


(2) Dees not confer any right of appeal ex- 
pressly given elsewhere by the Code. 


1340.—C PC §, 141 (=Civ Pro Cade 1882, s. 
617)—Right of appeal. 


It cannot be assumed that there is aright of 
appeal in every matter which comes under the 
consideration of a Judge, such right must be 
given hy statuteor some authority equivalent 
to statute. S. 647 Civ. Pro Code does not confer 
any rigt of appeal not expressly given elsewhere 
by the Code. (11 Mad 26, 11 Mad 319 Ref.) 
Parasurama Ayyar y. Seshier. 

27 Mad 504. 


(3) Party to a proceeding which is nota 
suit—No right of appeal. 


1351.-—C PCs. 141, O46 r, 1—Reference 
under O 46r 1 by Court—Absence of power— 
Application under s, 83 Transfer of Property 
Act—Reference by Court-Not allowed, 

S. 141 Civ Pro Code 1908, will notgivea 


party to a proceeding which is not asuit, aright 
of appeal (26 Mad 438,27 Mad 504;19 W R 122 


; and 10 Bom, 433 Ref). Nor wouldit authorise a 


Court to invoke the jurisdiction of another Court 
by way of reference toit underO 46r.1 Civ. 
Pro Code, any more than it authorises a party to 
do so by way of appeal. Such right must be ex- 
pressly conferred by staute. (11 Mad 26 PC Ref.) 
A Court cannot therefore,make a reference under 
O 46r 1 in an application under s. 83 Transfer of 
Property Act.K. Damodara Menon y.Patinhara 
Melsasseri Ikkambamma’s Son Kellappa 

Menon. 2i1MLJ613=1911 2MWN 13. 

, =10 Ind Cas 879. 


(4) Second appeal Congnizable by 
Court of Small Causes. 


1342.—C POS. 141 =(1882 S, 647)—Decree 
—FExecution, 
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(2) Proceedings to which this section does 
not apply—Ovneld. 


No second appeal lies from an order passed, 
in execution of a decree ina suit of the nature 
cognizable in the Court of Small Causes. 
Narayan y. Nagindas. 7 Bom LR 641,= 

80 Bom 1138. 


(5) Appeal froman order refusing to set. 


aside the order dismissing an application 
for setting asidethe sale in default. 


1343.—C PC Ss. 141, 104, O43 r, 1, O9T9 
O 21r.90 (=ss, 647, 588, 103, 311 C P C)1882), 


S. 647 is so worded as only to render provisions 
of procedure applicable and cannot be so read 
with s. 588 cl. 8 ‘10 Bom 433, 27 Cal 414, 31 Cal 
207, 11 Mad 319 Ref,) as to confer,by implication 
an indirect right of appeal, in asmuch as appellate 
jurisdiction cannot be created except by express 
language in an enactment. No appeal therefore 
lies against anorder rejecting an application, 
under s, 103 of the Civ Pro Code for reviving an 
application under s. 311 of the Code dismissed 
for default. Musammat Sobaran Kuarvy. 
Ude Sah. . 110 0C 353. 


(6) Judgment of single Judge—Appeal 
tnder the Letters Patent-Security for costs. 


1844.—C PCSs, 141, 133, 129, 130, 131, 0 
41 r, 10, (Ss, 547, 649, 652.)—Judgment of single 
Judge-Appeal under the Letters Patent-Security 
for costs, 


8, 549 of the CPC applies only to appeals 
preferred to the High Court from the subordinate 
Courts subject to its appellate jurisdiction 
(25 Mad 555 referred to). S, 549, OC P O 
is inapplicable to appeals under the Let- 
ters Patent from the decision of a single Judge of 
the High Court totwo Judges and S.647 docs 
not extend it to such appeals. No rule for taking 
security for costs having been in force in the old 
Sudder Court in such cases 8.9 of the Charter 
Act has no application. No rule has becn passed 
by the High Court under 8, 452 CPC. Quere— 
Whether it would be competent tothe High Court 
to pass such a rule under 8.4520 P ©. Sesha 


Aiyar y. \Nazarathna Lala. 


13M L J 362, 
IW te) (Oh Fy 
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C P C1908) S.141=(1882, S.647)-Concid 
$8 MISCELLANEOUS. 


(1) Application for appointment of guar- 


dian, 


1345.—CP CS, 141 (1908) Chapter 11— 
Guardian and minor—Application for appoint- 
ment of guardian—Procedure—Civil 
Code S, 647, 


Procedure 


Where the motherof an unmarried female 
minor applied for certificateof guardianship 
under Act No VIII of 1890 it was Held that it 
was no yalid objection the parties being Maho- 
medans that the mother had married agaiu. Held,. 
also that in hearing an application for a certifi- 
cate of guardianship, the Court ought to record 
the statements of the witnesses in the manner 
provided for by the Code of Civil Procedure. 1t 
is not sufficient merely to makeon the back of 
the application notes of the statements of per- 
sons examined, Ghafuran y. Chhanga. 

1906A WN64;3 ALJ 841. 


—S 141—Applicability— Plaintiff's power to 
withdraw. 
See C PCO 23 r 1, Case No 2783. 
87 PR1892. 


—S 141—Appellatte court may require ap- 
pellant to furnish security for costs. 
See C P CO 41 r 10. Case No 3033, 
27 Mad 121. 


CPCS.142=S 94 of 1882. 


Notes.—This section corresponds with s. 94 
of the O P Code of 188% with some modifications. 
The words ** and shall be served in the manner 
herein before provided for the service of summons” 
have been omitted, 


CPC S.144=S. 583 of 1882. 


Notes.—This section has been substituted 
for s. 683 of the C P C Code of 1882, The language 
of the old section has been completely changed 
and it has now been so framed that the Court of the 
first instance will be competentto make complete 
restitution to the party entitled to apy benefit, 
by way of restitution or otherwise, under the 
decree passed in appeal. The present section is 
more comprehensive and clear than the old 
section, as will appear frcm a comparison, 
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Under the provisions of the old Code, the re- 
medy of the person entitled to restitution in con- 
sequence of the reversal or modification in appeal 
of a decree, was of twofold, both by means of an 
application in execution or by a separate suit; 
but sub-section (2) has been added to prevent the 
enforcement of right of restitution by a separate 
suit. Under the present section the right of 
restitution must be enforced by an application 
under this section and shouldnot be made the 
subject of a separate suit. The subject of the 
addition of sub-section (2) is to prevent unneces- 
sary multiplicity of suits. 


The principle of the doctrine of restitution is, 
that on the reversal of the judgment, the law 
raises an obligation in the party to the record, 
who received the benefit of the erroneous judg- 
ment to make restitution to the other party for 
what hehad lost. That obligation, it istthe duty 
of the Courts to enforce unless it is shown that 
restitution would be clearly contrary to the real 
justice of the case. 


“The terms of s. 583 of the Code do not justify 
the practice founded on it, and the Committee 
have therefore recast the section so as to bring it 
to closer conformity with that practice.’—See 
the Report of the Special Committee. 


“ Sub-clause (2) has been added on the sug- 
gestion of the Calcutta High Court. We agree 
that restitution which may be Obtained by ap- 
plication under this clause, should not be made 
the subject of a separate suit.”"—See the MIteport 
of the Select Committee, 


Under the old Code there was much diversity 
of judicial opinion as to whether restitution 
could be enforced by a separate suit or only by 
an application under s. 583, CP Code of 1882, 
but the point has been set at rest by the addi- 
tion of sub-section 2. 

The cases under the old Code, which decided 
that restitution could bo obtained by a separate 
suit have been superseded and they are no longer 
the law. 


4 Modeof enforcing the right of resti- 
tution 1846—1356 


2 Suit for restitution may be treated 
as application 1357—1358 











8 Appellate Court not specifying costs 


or interest of the original decree 
1359—1361 


Right to restoration includes claim 
to mesne profits 1362—1373 


Party entitledtoany benefit by way 
of restitution or otherwise 1374- 
1376 


Right cf restitution er forceable only 
against partiestothe suit and not 
against third parties 1377-1381 


Miscellaneous cases 13882—1385 


Mode of enforcing theright of resti- 
tution. 


1 Applications for restitution—Applica- 
bility 1346 

2 ACourtboond to make every order 
fairy and properly, as to restore the 
parties to the same position 1347 
Execution of decree 1348 


Method of enforcing security bond 
1349 
5 Jurisdiction—Refand, application for 
1350 
6 Inherent jurisdiction to direct 1351 
7 Principle if applicable to restore a 
sale under an exparte decree set aside 
1352 
8 Wrong done-by Order of court—Juris- 
diction of executing court to place the 
parties in statuts gue ante 1353 
9 Restitution of possession which did 
not amount to decree 1354 
10 Re-instatement of holders when notice 
is finally cancelled 1355 
11 Decree—Possession—Tie Help of the 
Court—Subsequent dispossession-Con- 
firmation of decree—Application for 
1356 


2 Suit for restitution may be treated as 


application. 


1 Refund of money realized in execution 
of—Execntion of decree stayed by 
injunction — Procedure — Execution 
proceedings 1357 

2 Application for restitution—Suit tried 
as application 1358 
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8 Appellate Court not Specifying costs 
or interest of the original decree. 


1 
2 


Costs--Execution 1359 
Interest—Costs of appeal to Privy 
Council 1360 

Claim by legal representative of decea- 
sed defendant for restitution of amount 
paid as costs 1361 


4 Right to restoration includes claim 
to mesne profits. 


1 


6 


10 


11 


12 


Right to recoyer mesne profits by way 
of restitution is not a decree for money 
1362 

Application for possession and mesne 
profits 1363 

Decree for restitution of property 
silent as to mesne profits 1364 
Interest—Mesne profits 1365 
Mesne profits—Jurisdiction to restore 
all such benefits 1366 

Mesne profits—Execution Court—Ju- 
risdiction—Auction sale, validity of. 
1367 

Award of mesne profits for period of 
dispossession 1368 

Mesne profits after the decree has been 
reversed in appeal 1369 

Mesne profits whenin a redemption 
suit mortgagor takes possession of the 
whole property 1310 

Mesne profits—Limitation—Date of 
accrual—Cause of action 187) 
Recovery of mesne profits for period 
between decree of High Court in ap- 
peal and Decree in review 1372 
Claim for mesne profits and interest 
by true representatives —Title of the 
judgment-debtor 1373 


5 Party entitledto any benefit by way 
of restitution or otherwise. 


1 


Restitution 1374 


2 Restitution due in virtue of the modi- 


3 


fication in appeal of the decree ofa 
Rent Court—Procedure 1375 
Restitution of property —Iuxecution of 
decree 1376 





6 Right of restitution enforceable only 
against parties to the suit and not 
against third parties. 


1 Assignee of decree—Restitution to 
assignee in execution proceedings 
1377 

2 Costs realized by assignee—Suit by 
successful appellants to recover from 
the assignee the costs realized by him 


1378 
3 Assignee not party to appeal—Resti- 
tution in execution 1379 


4 Right to apply not confined to parties 
to appeal— Rights accruing during 
litigation 1380 

5 Restitution against a person not party 
1381 


7 Mis-cellaneous Cases. 


1 Application for execution of decree 
1382 

8 Defendant entitled to be restored to 
possession — Decree being reversed 
1383 

3 Tenant not entitled to restitution as 
there is no decree in his favour 1384 

4 Order refusing restoration of property 
sold——Proceeds rateably  distri- 
buted——Amount paid in  rate- 
able distribution, held in—Excess of 


amount—Petition to restore proj 
pert, 
sold 1385 % 


CP C4908 S. 144 (1)=4882) S. 583 
(4859, s: 362 


See Cases under;— 

(1) 8. $44—Questions in Execution of 
Decree. 

(2) Execution of Decree—Application for 
Execution and Powers of Court, 

(3) Mesne Profits—Assessment in Execu- 
tion, and Suits for. 

(4) Pre-emption—Purchase-money, 

(5) Restitution of Rights by Motion. 

(6) Surety—Enforcement of Security, 


C PC (1908) S. 144 (1) See © P © (4908) 
S. 115, Case No. (1283) 22 Mad 504, 


—S. 144 (1)—Setting aside sale order under 
S. 244—Intérpretation—See O P C (1908) S, 47 
Case No. (146). 80C 254. 
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CPC-S. 144 (1)—Power of Court-Appeal. See 
O P C(1908) S, 47. Case No, (384). 8M L J 276, 


—S. 144 (1) —Suit barred—Restitution. See 
© P C(1908)S. 47. Case No. (388). 29 All 848 


—S 144 (1)—Interest on money taken out 
of Courtin execution of decree—Separate suit, 
See O P 0 (1908) S, 47.Case No. (785 ). 

82 P R (1896). 

—S. 144 el.(1) —No bar by S.344,not strictly 
applicable to, See C P C (1908) S.47. Case No 389 

35 Cal 265. 


—S. 144 (1)—Auction-purchaser. See CPC 


(1908) S. 47, Case No (287). 
(1912) M W N 513. 


—S.144 cl. (1)—Application for refund of 
money. See C P C (1908) S. 47. Case No. (390), 
80 All 476. 


—S. 144 cl. (1)—Claim for mesne profits & 
interest by representatives in title of the judg- 
ment debtor—Decree-hclder’s claim for interest 
on the purchase money. See C P © (1908) S, 47 
Case No. 612, 10 CL J 257. 


—B5, 144 cl. (1)—Recovery of mesne profits for 
period between decree of High Court in appeal 
and decreé in review—Separate suit. See CP O 


(1908) S, 47. Case No (613). 28 All 655, 
—S.144 cl. (1) —Restitution duein virtue of 
the modification in appeal of tbe decree of a rent 
Court—Procedure. See C P C [1908] 8, 47. Case 
No (624). 26 All 149. 
—S, 144—Effect of sctting aside an exparte 
decree. See C PCO 9r 13, Case No 1923. 
14C W N 182, 
—S, 144 cl. (I)—Decree set aside—Decree 
exparte—Second decree satisfied—Suit for posses- 
sion by judgment-debtor—Not barred See C P 


. Case No (576), 
©1908) 8. 47. Cave NgC676), 


4 MODE OF ENFORCING THE RIGHT OF 
RESTITUTION. 
(1) Applications for restitution—Applica- 
bility. 
4846—C P CS. 144 (1)=(S. 583)—Suit for 
possession of land sold to decree-holder in auction 
gale—Decree satisfied by deposit. 





(1) Mode of enforcing the right of 
restitution— (Contd. > 

S. 583 of the Code of Civil Procedure on!y ap- 
plies to acase where a party is entitled to a 
benefit by way of restitntion or otherwise under 


a decree passed in appeal. Girdhari Lal V 
Khushali Ram. (1909) 6ALJ 383= 
31 All 364. 


(2) ACourtbound to make eyery order 
fairly & properly as to restore the parties 
to the same position. 


1347—C P CS. 144(1)=S, 583 of 1882 
A Court in making restitution under S, 683 of 
the Civil Procedure Code (Act XIV of 1882) is 
bound to do everything and make every order 
fairly and properly consequential on the rever- 
sal of the original judgment such as giving costs 
and interest on the refund, so as to restore the 
parties, so far as they can be restored, tothe same 
Position they were in at the time of the erroneous 
order, Persons from whom money has been 
taken away should have that money restored to 
them witb interest. Vithoba Timappa 
Shambhoy y Vasudey Rambhat. 
P J (1898) 335, 


(8) Execution of decree. 


1348—C P OS. 144 (1) =(1888 S, 583), 

The Court has inherent power to undo a wrong 
done in execution of adecree, and to order the 
restitution of everything that has been improper- 
ly taken in such execution, There is no distinc- 
tion between things that should have been taken 
and things that should not have been taken, in 
execution of the decree, (21 Cal 989 Fol.) 
Dinesh Prasad vy Sankar Chaudhury. 

2CLJ537=9C WN 881. 


(4) Method of enforcing security bond. 


1349—C PC—S. 144 0, 41 r. 5 S, 145= (1882 
Ss. 583, 545 and 253 )—Bond given under s, 545, 
The effect of S. 583, read with s, 253, is that 
the proper method of enforcing a security bond 
given under S. 645, is by execution. (12 Bom 411; 
23 Bom 478: 25 Bom 409, 13 Mad 1,17 All 99 Fol: 
15 Cal 497; 26 Cal 312 Diss.) Lalla Davee 
Narayana Lall y Mohan Panday. 
4LBR197=14 Bur L R170. 


(5) Jurisdiction—Refund, application for. 
1850 —U P G—S. 144=(1882 Sec, 583). 
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(1) Mode of enforcing the right of resti- 
tution— Contd. 


A mortgagee. in execution of a money decree, 
purchased 2 annas out of 8 annas of certain pro- 
perty mortgaged to him, He subsequently obtain- 
ed a mortgage decree and in execution the subor- 
dinate Judge passed an order for the sale of the 
8 anvas. On appeal the District Judge directed 
that only 4 annas of the property should be sold. 
On second appeal the High Court held that exe- 
cution should have been issued after deducting an 
amount proportionate to the value of the 2 annas 
share previously purchased by the mortgagee. In 
the meantime, the 4annas share had been soldas 
directed by the District Judge. The judgment- 
debtors thereupon applied to the Snbordinate 
Judge for a refund to them, of the proportionate 
yalue of the 2 annas share. 


Held, that the application fell properly with- 
in Sec, 583, Civ. P.C,andshould have been made, 
not before the subordinate Judge, but before the 
District Judge whohad “passed the order against 
which the appeal was preferred.” Khem Narain 


y Musstt, Ganesho Kuar. 5 CW N 287. 
(6) Inherent jurisdiction to direct. 


1351—O P O—S. 144 (1)=(1882 S.583)-Resti- 
tution, 
Where a wrong has been done by an order of 
a Conrt which has been set asideon appeal, the 
Court executing the decree is competent to put 
the parties in the postition which they occupied 
before the wrong was done. The appellant obtain- 
ed a decree against L and proceeded to sale cer- 
tain properties to which the respondent laid 
claim. The appellant ha‘ to bring asuit for declara- 
tion that the property was the property of L and 
obiained a decree from the Court of first instance 
and sold the property. On appeal, the decree was 
set aside and the suit was dismissed. He/d that the 
respondent was entitled to recover back the pro- 
perty in the execation department and it was not 
necessary for the respondent to bring a fresh suit 
for possession.(6 O W N710 ref.) Shiam Sundar 
Lal vy Kaisar Zamani Begam. & AL J19= 
1906 A WN 315=29 All 143, 


Notes.—Fol:5 A LJ 527 Ref: 30 All 476= 
1908 WN 206=5 A LJ 327. 


| 





(1) Mode of enfercing the right of resti- 
tution— Contd, 


(7) Principle if applicable to restorea sale 
under an exparte decree set aside. 


1352—C PG-—S. l44=S. 583 of 1883—Sub- 
sequent contested decree if revives whole decree 
Civil Procedure Code (Act XIV of 1882)S. 108. 


Where an ex parte decree and sale under it 
were set aside and after a re-hearing a decree was 
again passed against the judgment-debtors. 


Held,—Vbat the principle of S, 144, C.P. C, 
cannot be availed of to set aside the order setting 
aside the sale. 


When a decree Las once been set aside under 
§. 108, C, P. Q, (Act XLV of 1882), it cannot by 
any subsequent proceeding be taken to be re- 
vived.If a decree is passed against judgment-debtora 
on re-henring, it is a mew decree and does not 
revive the former decree. Raghunandan 
Sing v Jagdis Singh. 14 C W N 182=8 Ind 
Cas 30. 


(8) Wrong done by order of Court—Juris- 
diction of executing Court to place the par- 
ties in status quo ante. 


1853—C P C—S. 144 [1]=[1882 s. 583] 
-Order to set aside-No express order in the decree. 
The principle on which the courts have pro- 
ceeded is that when there has been a wroug done 


: by an order of a Court which hasbeen set aside 


on appeal, the court executing the final decree, 
without express authority of law, is competent to 
put the parties into the position that they occu- 
pied before that order, Radhey Singh vy Magni 
Ram. 6C WN 710. 


Notes.—Ref: [1906] W N 316;4A LJ19; 29 
All 143;6 CLJ 663, 


(9) Restitution of possession which did not 
amount to decree. 


1854—C P C—Ss. i44 [1]; 141; 0. 21 r. 90 
= [1882 se, 583, 647; 311). 


Held, that the s. 583 read with s- 647 of the 
Code provided for restitution of possession under 
orders passed in appeal which did not amount to 
decrees. Raja Rampal Singh vy Lal Ramesh 
Singh. 90 C101, 
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(1) Mode of enforcing the right of resti- 
tution—Con/d. 


(10) Re-instatement of holders when notice 
is finally cancelled. 


1355—S. C P O 144 (1)=S. 583 of 1882. 


The appellant on his objection to notice of 
ejectment being dismissed was ejected from his 
holding. He appealed to the Judicial Commis- 
sioner, who decreed his appeal, and he then ap- 
pealed to the Rent Court to be put in possession 
of the land from which be bad been ejected bat 
without success, The Lower appellate Court held 
that the Rent Court was right in declining on 
the Judicial Commissioner's decree to direct pos- 
session to be given by way of execution. Held, 
that the Rent Act has to be read along with the 
Civil Procedure Code, and s. 583 fully empowers 
the Court, whose decision is reversed, to give 
relief by restitution or otherwise, and that as the 
mode of executing a decree upholding a notice of 
ejectment is by taking aid from the Deputy Com- 
missioner, it follows that a similar course must 
be resorted to when the notice is finally cancel- 
led. Ram Laly Dat Ram. Oudh AR No 56. 


(il) Decree—Possession—The help of the 
court—Subsequent dispossession—Confir- 
mation of decree—Application for. 


1856—C P C S.144(1) =(1582 s. 583)—Posses- 
sion in execution withthe help of the Court— 
Execution —Maintainability. 


The respondent's father obtained a decree as 
plaintiff in the District Munsiff’s Court and took 
possession of certain properties through Court, 
On appeal, the District Judge reversed the de- 
cree and the present appellant applied for res- 
titution which was not granted as the High Court 
stayed the execution of the decree on plaintiff's 
furnishing security. The security was furnished 
and plaintiff continued in possession. During the 
pendency of theappeal in the High Court, the 
plaintiff died and the present repondents were 
brought on record, Then the present appellant 
who was the defendant in that suit took wrong- 
ful possession of properties, Eventually the 
High Court reversed the District Judge’s decree 
and confirmed the Munsiff's decree. The plaintiff 
then applied for delivery of the properties a se- 
cond time through Court and for recovery of costs 
of Appeal. It was conteaded that the decree 


(1) Mode of enforcing the right of resti- 
tution—Concld. 


having been once executed the Qourt has no 
longer any power to execute the decree again. 
The lower courts disallowed the defendant’s ob- 
jection. 


Held, on appeal, that the order was right. 
Theevana Pillai v Kula Pillai alias Subro- 
ya Pillai. 7 ML T107=5 Ind Cas 776. 


2 SUIT FOR RESTITUTION MAY BE 
TREATED AS APPLICATION. 


(4) Refund of money realized in execution 
of—Execution of decree stayed by injunc- 
tion—Procedure—Execution proceedings. 


1357—C P CS, 144 [1]=[1882 S. 583]—Re- 
fund of money realized in execution of a decree 
afterwards reversed in appeal — Limitation— 
C. P. C. S, 244.— 


On the 7th October, 1901, an ew parte decree 
on a mortgage was passed in favour of the ap- 
pellants, Before, however, the decree was made, 
the appellants had obtained an injunction res- 
training the respondents from realizing certain 
money deposited in Court to their credit. After 
this decree was passed, the appellants withdrew 
out of this amount Rs. 19,041. The decree was 
set aside onthe 9th July 1904. The suit was re- 
tried and on the 17th september 1904 the Court 
of First Instance made adecree in favour of plain- 
tiffs for Rs. 1771-7-0, This decree was affirmed 
by the High Court on the 18th December 1906, 
On the 17th September, 1907, the rsepondents 
applied for a refund of the difference (Rs. 1804) 
between the sum realized by the plaintiffs and 
the sum finally decreed, 


Held, that the plaintiffs were at liberty to pro- 
ceed either by application or by suit, (10 MIA 
203; 28 All 665) and that the application was not 
barred by limitation and(29 All 143 Ref 28 Cal 
113 Dist-) Bithal Das v. Jamna Prasad. 

AW N (1908) 206=5 A LJ 527. 


(2) Application for restitution—Suit tried 
as application. 


1358—C P C--S. 144 (1)=(1882 s. 588)— 
Svit barred, 

Where a decree-holéer obtains possessiun of 
the property without intervention of Court and 
the decree is reversed on appeal, no suit lies for 
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(2) Suit for restitution may be treated | (3) Appellate Court not specifying costs 
as application—(Concld. or interest of the original decree—Concld, 































possession of the property s0 taken possession of 
after the decree of the lower Court. Ss. 244 and 
583 bar such a suit, the language of these Sec- 
tions being imperative. (22 All 79 and 25 All 441 
ref.) 


awarding costs as against two defendants— Pay- 
ment of one defendant—Reversal of decree. 


A decree awarded costs against two defendants. 
One defendant paid the costs. Both appealed. 
One died during the pendency of the appeal, and 
his legal representatives were not brought on 
the record. The survivor prosecuted the appeal 
and tne decree was reversed. Held that the ap- 
peal had been prosecuted on behalf of the surviving 
defendant alone and the decree must be construed 
as limited to his interests. bo the original decree 
stands as against the first defendant and his heir 
is not entitled to restitution of the costs levied 
from his father until he had successfully prose- 
cuted the appeal of his father which was still 
pending. Natesa Aiyar y. Annasami Aiyar. 

25 Mad 426. 


Where instead of an “application for restitu- 
tion, the plaintiff brought a suit for possession 
but prayed that his suit may be treated as an ap- 
plication for execution, held, that his prayer 
should be granted. Sheodahal v Bhawani. 
4ALJ188=A WN (1907) 90=29 All 348. 


(8) APPELLATE COURT NOT SPECIFYING 
COSTS OR INTEREST OF THE ORIGINAL 
DECREE. 


(1) Costs—Execution. 


4859,—C P C Ss,144 (1) =(1882 Ss.583, 612)- 
Application for leave to appeal to Privy Council. 

Where a Division Bench of the High Court 
makes an order dismissing an application for leave 
to appeal to His Majesty in Council with costs 
the order as to costs, is to be enforced by execu- 
tion in the lower Court which passed the order 
originally, Jogendra Chandra Sen y. Wazi- 


Notes.—Ref 30 Cal 718. 


4 RIGHT TO RESTORATION INCLUDES 
CLAIM TO MESNE PROFITS. 


(1) Right to recover mesne profits by way 
of restitution is nota decree for money. 


Dunnissa Khatun. 11 C W N 856= 
34 Cal 860. 1362.0 POO 2 r, 53 s,144(1)—[1882 ss, 
273, 683 |—Money decree. 
(2)—Interest—Costs of appeal to Privy : 
Council. A right to recover mesne profits by way of 


restitution is not a decree for money and so can- 
not be attached as such, S. 273 OP C applies 
only to cases where the right attached is one 
expressly settled by the decree. Semble:—lf£ sum- 
mary order under s. 553 C P C awarding mesne 
profits is passed prior to the attachment, it might 
be a decree under S. 373 C PC. Vasudeva Rai 
Varman y. Narayana Patter. 


14860—C P OS. 144 (1)=(1882) 5. 583—Pay- 
ment into Court conditional. 

A jndgment-debtor who pays money into Court 
to save his property from sale in execution 
with a stipulation that the judgment-creditor 
is not to receive it unless he gave security, is not, 
if the latter refuses to accept the condition and 
the money remains in Court, entitled to recover 
interest on the deposit if the decree is reversed 
in appeal. 1t would be otherwise if the creditor 
took the money and had the use of it. 


24 Mad 342. 


(2) Application for possession and mesne 


profits. 
Interest on‘costs of an appeal to the Privy 


Council not provided for in the decree cannot be 
awarded, Waghela Raisingji v. Shekh Ma- 
sludin. 1888 PJ 271. 


1363.—C P CS. 144 [1] =1882 S. 583—Decree 
reversed on appeal after possession obtained 
thereunder-Disallowance of application-Separate 
suit for mesne profits, 

(3) Claim by legal represe ntative of deceased 
defendant for restitution of amount paid 
as costs. 


1361.—( P Cs. 144(1)=(1882 8.083) - Decree 


S. N obtained a decree for foreclosure ona 
mortgage against R R. Against this decreeR R 
appealed to the High Court but pending the ap- 
peal S.N obtained an order absolute for fore+ 
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(4) Right to restoration includes claim 
to mesne profits —Contd. 


closure and got possession of the mortgaged pro- 
perty. Subsequently the High Court set aside the 
order for foreclosure and modified the decree of 
firat court, R R paid up the amount found by the 
decree of the High Coart to bedue by him. He 
then applied to the court for restoration of pos- 
session of the mortgaged property under s.583 and 
for mesne profits for the time during which he 
had been out of possession, His application for 
mesne profits was rejectedand he thereupon filed 
a separate suit for mesne profits. /7e7/d that such 
suit would not lie, the plaintiff not having ap- 
pealed from the order refusing his application for 


mesne profits, SriNath Sahaiyv. Ram Ratan 
Lal 1902 A W N 95=24 All 361. 


(3) Decreefor restitution of property si- 
lent as to mesne profits. 


1864—O PCS.14t [1] =[1882 s,583}-Mesne 
profits—Mesne profits, ascertainment of, in execu- 
tion department—Orders of His Majesty in Coun- 
cil, power to give effect to—inherent power 
of Court-Ciy Pro Code s, 683,— 


Held, that Courts in this country bave inhe- 
rent powers to give effect to orders of His Majes- 
ty in Council. 


Held, further that where a decree orders 
restitution of property but is slientasto mesne 
profits, the Court, whether by virtue ofs. 583 
Civ Pro Code by reason of its inherent powers 
can order execution for mesne profits (34 Val 860 
29 All 143 Ref 7 M1 A 238; 21 Cal 989 Ref; 31 A 
219; 5C L R189 Dist-) 


Rajendra Bahadur Singh vy Raghubans 
Kunwar. 11 O C 235. 


(4) Interest—Mesne profits. 


1866.—O PCS. 144 [11=3.583 of 1882, 


Held—that a person who is entitléd under s, 
583 of the Code of Civil Procedure to the restora- 
tion of a benefit of which he has been deprived 
by reason of a decree which has been subsequent- 
ly reversed in appeal, is entitled, if the thing to 
be restored is money, to interest forthe time du- 
ring which he has been deprived of the use of it, 
or if the thing to be restored island,to mesne 
profits for the period during which he has been 





(4) Right to restoration includes claim 
to mesne profits—(ontd. 


kept out of possession. (18 W N 100 approved.) 
Hardat y Izzat-un-Nissa Begam. 
18 C WN 153, 21 All 1. 


(5) Mesne profits—Jurisdiction to restore 
all such benefits. 


1866—C PCS. 144 [1]=(1882 s. 583)—Re- 
stitution—to restore all such benefits as the party 
seeking restitution is deprived of, 


It is the legal effect ofa decree of reversal 
that the party against whom the decree was given 
is to have restitution of all that he has been de- 
prived of under it. A Uonrt of appeal does not 
necessarily enter into the question whether a 
decree, it is about to reverse, has been executed or 
not.Hence where a mortgagee was deprived of pos- 
session of the property comprised in his mortgage 
in execution of a decree for redemption passed by 
the Subordinate Judge, but the High Court subse- 
quently modified that decree by raising the amount 
payable by the mortgagor andthe mortgagor 
failed to pay the increased amount, Whereupon 
the mortgagee made an application to the Sub- 
ordinate Judge for restitution of possession and 
for mesne profits, he/d that the Subordinate Jud- 
ge had jurisdiction not only to make restitution 
by restoring possession but also to award mesne 
profits althongh the decree of the High Court 
did not specifically provided for mesne profits, 
Parbhu Dayal y Ali Ahmad, 

TALJ Il=4 Ind Cas 376=82 All 79. 


(6) Mesne profits-Execution Court—Juris- 
diction—Auction sale, validity of. 


1367—C P OS. 144 (1) (1882 S. 683)—Kxecution 
of appellate decree—Restitution—Mortgage—Re- 
demption—Appellate Court. 


B executed a usufractuary mortgage in favour 
of Din 1863. R’s interest in the property was subse- 
quently purchased by one Zand hissons, Z died in 
1573 In 1877 hissonsbroughta suit forredemption 
against U.The snit was decreed by the first Court, 
on condition of the plaintifl’s paying a certain 
amount of mortgage money. They paid the amount 
and got possession of the property, On rppeal, 
the High Court decreed a larger amount to the 
mortgagee than what was decreed by the Court 
of first instance. The excessso decreed hy the 
High Court was not paid to the mortgagee with- 
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(4) Right to restoration includes claim to 
mesne profits —Con‘d. 


in the fixed time. The mortgagee therevpon ap- 
plied in execution to get back the property, and 
also prayed for mesne profits for the period du- 
ring which he had been out of possession owing 
to the decree of the first Court. The Court award- 
ed the mesne profits in order to realise these, the 
equity of redemption was put to sale and was 
purchased by the mortgagee himself. Subsequent- 
ly the representative of the mortgagor sold a 
portion of the property to P: in a suit brought hy 
P to redeem the mortgage of 1863. 


Held, that P had no right to redeem. 


Held, further, that a decree of reversal by an 
appellate Court contains, by necessary implica- 
tion,a direction to the Court below,toicause resti- 
tution to be made of all the benefits of which 
the successful party in the appeal was deprived 
by the enforcement of the erroneous decree of 
the Conrt of first instance. In the absence 
of a specific direction in the decree 
of the appellate court the Court executing the 
decree is not deprived of its jurisdiction to 
award mesne profits by way of restitution. Tbe 
executing Court has jurisdiction to decide whe- 
ther mesne profits should or should not be 
awarded and if any sale takes place for the 
realization of the mesne profits so determined it 
jaa valid anle (9 WR 402; BL R Sup Vol, 985; 
28 Mad 306; 28 All 665; A WN (1906)171; 3 A 
L J 665, Fol 22 Cal 434; 22 I A 68 Dist.) 

Pandit Parbhu Dayal vy Sheik Ali Ahmad 
4 Ind Cas 376. 


(7) Award of mesne profits for period of 
dispossession, 


4368—0 P CB 144 (1) =Seetion 683—Exe- 
cution of decree of Appellate Court-Kestoration 
of Jand to parly dispossessed. 

Held, that a party seeking restitution under 
Section 583 of the Oivil Procedure Code is enti- 
tled to be fully restored to his former position 
and when he has been dispossessed of land, to be 
awarded mesne profits for the period of his dispos- 
session. Himan y. Hukman Singh 

28 P. R., 1896). 


(8) Mesne profits after the decree has 
been reversed in appeal. 


1869—C PCS, 144 (1)=(1882 8, 583 )—Re- 
Wc. ¢.9 
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(4) Right to restoration inciudes claim to 
mesne profits— Contd. 


titution of mesne profits after the decree juris- 
diction bas been reversed in appeal—Coart fee 
—Circular No. 6 of 1893, dated the 25th Novem- 
ber. 


A sued B for possession of certain immoyeable 
property. A obtained a decree, and in execution 
thereof got possession of the property. B appealed, 
and in appeal the decree of the first Court was 
set aside. B accordingly applied under S 583 of 
the Uode of Civil Procedure for possession to be 
restored to him together with mesne profits for 
the time during which A was in possession under 
his decree,and was awarded restitution of pos- 
session and mesne profits as prayed. From this 
order A appealed, Held, that the Court fee pay- 
able on the memorandum of appeal was au ad- 
valorem fee. Gujdip Narain Singh v. Mahant 





Keshogir. 1901 A WN 180. 


(9) Mesne profits when ina redemption 
suit mortgagor takes possession of the 
whole property. 


1370—C P CS, 144 (1)=(1882 s, 583 )—Re- 
demption— Mesne profits when in a redemption 
suit mortgagor of a portion of mortgaged pro- 
perty takes possession of the whole property on 
payment of smaller sum than that subsequently 
found due by Appellate Court. 


Mesne profits allowed from the date of 
obtaining possession upto the date of pay- 
ment of the whole amount found due in appeal 


(26 Bom 661) (24 All 861). Appeal No, 73 of 1905 
ref, to. Gaya Diu y. Thakur Lal 
90C 254, 





(10) Mesne profits—Limitation—Date 


of 
acerual—Cause of action. 


1371—C P OS. 144 (1)=S. 583-Oourt-fees— 
Application for execution—Restitucion—Oiyil 
Procedure Code (Act XIV of 1883). Sec. 683-Court 
Fees Act (VIt of 1870), Sch Ll art If—Dimita- 
tion Act (XV of 1877), Sch Il. Art 109,- 

An application for mesne profits made not by the 
plaintiffs but by the defendants against whom the 
snit had been dismissed by way of restitution un- 
der section 58%, Civil Procedure Code, is one un- 
der section 244 (c) of the Code. Such application 
would be chargeable with Court-fees under Art. 
11 Sch Il of the Actand not ad valorem, ; 
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(4) Right to restoration includes claim to 
mesne prefits— Contd. 


The Cause of action for mesne profits arises 
on the day the rightful owner is restored to pos- 
session. Gangadhar Marwari y. Lachmun 

Singh 11CLJ 541=6 Ind Cas 125. 


(11) Recovery of mesne profits for period 
between decree of High Cuurtin appeal 
and decree in review. 


1872—C PO Ss. 144 (1); 47=(1882 Ss. 583, 
241)—Review—Separate suit-Application in exe- 
cution. 


Where M. D., defendant in a partition suit, was 
deprived by the High Conrt ofa house allotted 
to bim by the first Court, and  subscquently 
the High ‘Court, acting under Ch, XLYVII 
set aside its decree, aud M D,, having recover- 
ed possession of the house, applied uuder S, 537, 
OP O, tor mesne profits, Held, that S. 503 had 
no application, the order entitiing M. D to resti- 
tution having been passed under Ch, XLVII, 
not in appeal uuder Cu. XLI. Held further, that 
it was pot necessary for M D to bring a separate 
suit, one of his remedies was by summary process 
‘ie, by an application under  S. 344, and the 
application might be deemed to be one under that 
section (I All 2u3 ref to; 9 W R203; 25 All 441; 
27 All 485 approved). Semdle: Also that the lower 
Court would have an inherent right to order res- 
titution of what bad been declared to have been 
improperly taken (14 Cal 484; 22 Cal 989 ref to.) 
lt was further urged that in any Case M D could 
not recoyer more than three years’ mesne profits, 
Held, that the applicant having been guilty ot 
gross laches in not applying for review for many 
years should get mesne profits only from the datr 

of the High Court’s decree in review. 

Collector of Meerut y- Kalka Pershad. 
1906 AW N 171. 


(12) Claim for mesne profits snd interest 
hy true representatives—Title of the 
judgment debtor. 


1373—C PC Sz. 144; (1)47=(1882 Ss 583, 244) 
Decree — Sale iu execution —Decree-holder’s pos- 
gesion as purchaser-Sale set aside—Decree hol- 
der’s claim for interest on the purchase-mouey. 


The appellant purchased certain property pot 
pp to gale by auction, in execution of a» deoree 
cbiained by biw egeinet the predecessor in title 


(4) Right to restoration includes claim to 
mesne profits—Concld. 

of the respondentr, and obtained possession of the 
same. The purchase-money was set off against the 
amount due under the decree which contained no 
provision for future intereston the amount de- 
cree. The sale was ultimately set aside for irregulari- 
ty. Subsequently, the respondents paid tothe ap- 
pellant the sum found due to him by the decree; 
and possrssiOn of the property was restored to 
them, Then the respondents applied in execution 
proceedings for mesne profits and interest. The 
appellant contended that a scparate suit was 
required and that he was entitled to interest in 
respect of his purchase money. 


Held that the claim of the respondents to 
bave the questions in dispute determined in the 
execution prcceedings was justified by Ss 683 and 
344, C PC 1882 and that the claim of the appel- 
Jant to be allowed interest was absurd, 


Munshi Prag Narain vy Thekur Kamskhia 
Singh. 11 Bom LR 1200 P C=10 CLJ 
257=6MLT 808=8 Ind Cas 798=19M 
LJ 599=13 0 C 180=31 All 551=14 CW 

N 55. 


5, PARTY ENTITLED TO ANY BENEFIT 
BY WAY OF RESTITUTION OR OTHER- 
WISE 


(1) Restitution 


1874.—C P Oss 144, 47=(1883 Ss 583, 344) 
Execution of decree,— 


In execution of a decree obtained exparte the 
decrce- holders realized from their judgment deb- 
tor some Rs 13,00, The judgment-debtor ap- 
plied under section 108 of the Code of Civi) Pro- 
cedure to bave the decree set aside. His appli- 
cation was at first dismissed, but on appeal the 
¢xparte decree was set aside. The suit was 
rebeard, and was ultimately dismissed. There- 
upon the successfal defendant applied to the 
Court which had executed the decree against 
him for restitution of the money realized in exe- 
cution of that decree, 


Held, that the defendant's proper remedy was 
thut which he had sought, namely by application 
in execution and not by separate suit. 
(22 All 79 Fol.); 


Saran y Bhegwan 26 All 441=23 W N100, 
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(5) Party entitle? to any benefit by w°y of 
restitution or otherwise —Concld. 


Notes: —Fol: 28 All 665=8 A L J 556 = (1906) 
WN il. Ref: tA LJ 188;W N (1907) 
90; 29 All 348. | 


(2) Restitution due in virtue of the modi- 
fication in appeal of the decree of arent 
court—Procedure. 


4875—C PC Ss. 144 (1); 47= (1882 Se, 583, 
244)-Rent-Courts decree — Held, that although 8 
583, O P O, might be applied by analoyy to pro- 
ceedings before Courts of Revenue under Act No | 
X11 of 1881 s. 244 could not be applied to such 
The remedy, therefore of a person 
in consequence of the 


proceedings. 
entitled to a refund 
reversal or modification on in appeal of a decree 
passed under Act No. XL of 1881 by a Court of 
Revenue is twofold both by means of an applica- 
tion in execntion and by 4 separate suit. (@ WR 
P © 11 referred to.) Masihulluh Kuar v Ma- 
jidunnisa 1903 AWN 207=26 All 149. 


(3) Restitution of property Execution of 


decree. 


ag, 583 244) 
to proceed- 


4876—C P OSs. 144 (1) 47 =(1882 
§. 244 does not apply in its entirety 
ings had under &. 58% for restitution of property 
taken in execution of a decree, which is reversed 
in appeal.(10 M 1A 2038: 9 W R402, 4 Cal 625: 
83 Oal 857 Ref.) Matiram Marwari v Ramk- 
umar Marwari 35 Cal 265. 


6 RIGHT OF RESTITUTION ENFORCEABLE 
ONLY AGAINST PA RTIES TO THE SUIT 
& NOT AGAINST THIRD PARTIES. 


(1) Assignee of decree —Restitution to 
assignee in execution proceedings. 


4877—C P OSs. 144 (1) 27= (1R82 Ss, 583, 244) 
Party —Representative —Decree-holder. 
holder is his represen- 
of section 244 and is 


The assignee of a decree- 
tative within the meaning 
a party entitled to the benetits (by way of 
restitution or otherwise) ander the decree within 
the meaning of section 683 of the Code of Civil 

_ Procedure. 


Section 584 must be read along with section 
244 of the Code. 


The Gouris in India shonld place @ wide and | 
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(6) Right of restitution enforcesble only 
against parties to the suit & not egainst 
third parties— (Contd. 


liberal construction on section 244 ivil Proces 
dure Jode. Jamini Nath Roy v Debi Prasad 
Agarwala 4CLJ192=33 Cal 857. 


Notes.—Ref: 35 Cal 265. 


(2) Costs realized by assignee—Suit by 
successful appellants to recover from the 
assignee the costs realized by him. 


14878—C PCS. 144 (1) =(1883 S fo3)-Causes 
of action-Assignment of decree for costs —Decree 
reversed in appeal. 

Certain appellants in the MHigh Court 
ed from that court A decree dismissing the 
respondent—plaintiff’s guit with costs, That 
decree for costs was assigned by the decree-hol- 


obtain- 


ders and the assignee took out of court in execa- 
tion thereof the money which had been psid in 
satisfaction of it by the judgment debtors, Subse- 
quently that decree was reversed by the Privy Coun- 
cil and the plaintiffs obtained a decree in their fa- 
your with costs in all courts, After au infractuous 
attempt togeta portion of those costs from the 
tion of the order of the 
-holders filed a reparate 
suit ayainst them for their recovery.— Held, that 
the decrce-holders had no cause of action for a 
suit to recover from the assignes the costs rea- 
lized by him in the manner above described, The 
proper remedy is for the appellants to proceed 
against the assignees in execution of their decree 
tution.  Lulta Prasad v Sadig 
1902 AW N47=24 All 228. 


assignee by way of execu! 
Privy Council, the decree 


by way of resti 
Husein. 


(3) Assigaee not party to appeal —Restitu- 


tion in execution. 


1379—C P CS. 144 (1)=(1882 S. 583)-Execu- 
tion by assignee of decree. 


Under s, §83 of the Code of Civil Procedure 
the decree of the appellate Court has to be 
executed and by the very scope of the section it 


can only apply to the parties to the 
appeal, it cannot be executed against 
a person who was no party to the decree 


of the Appellate Court and who has not derived 


any interest subsequent to such decree. » (19 All 
136; 20 All 139 Ref and fol). B L Frizoni v 
Rajaram Narain Singh 5 CW N 426. 
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against parties to the suit & not against 

third parties—(Concld. 


(4) Right to apply not confined to parties to 
appeal—Rights accruing during litigation 


1380.—C PC S144 (1)=(1888 S 583)—Restitu- 
tion.— 

[t is not necessary that a person asking for 
restitation under S 583, C PC should have been 
& party to the successful appeal, if the appeal is 
in effect and substance in favour of such a party. 

Under S 583, C PO the parties must be pla- 
ced in the position they were, previously in irres- 
pective of any other rights accruing to any of 
the parties during the litigation. Gunga 
Prasad vy Brojo NathDas 120 W N 642 


(5) Restitution againsta person not party. 
1381.—C P OS 144 (1)=(1882 S 583) 
Under s. 583 restitution cannot be obtained 
against @ person who was not a party to the de- 


cree passed on appeal. Bhajju Lal y Ram 
Bharose 80C115 


7 MISCELLANEOUS CASES. 
(1) Application frr execution of decree. 

1382—C P O—(1908) S,144 (1)=S. 583 ot 
(1882) —(Act VIII of 1859, 8.362). 

An application for execution of the decree of 
an Appellate Court should be made to the Court 
which passes the first decree in the suit, irrespec- 
tive of any previous order referring the case for 
execution. Ram Jadub Sirear vy Ameeroo- 
nissa Bibee, 13 W R., 27. 


(2) Defendant entitled to be restored to 
possession—Decree bei: g reversed. 
1383—O P C—Ss, 144 (1); 108=Ss, 588, 587. 
Where the plaintiff was not put in possession 
by the Court process. bat obtained possession 
from the tenants presamably by virtue of the 
decree, the decree having bern reversed on ap- 
peal, defendant was entitled under Ss 683 and 587 
to be restored to possession by the Oourt which 
passed the orignal decree. Bhau y Hari. 
; 1887, P J., 75. 
(3) Tenant notentitled to restitution as 
thereis no decree in his favour, 

1384=C P O—S. 144 [1] of [1908)=s, 583 

of 1882—Restitution, 
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(7) Miscellaneous cases—Contd, 


Where the mortgagee from one of two rival 
claimants to a mut brought a suitfor the reco- 
very of rent against a tenant of some mutt lands 
to which the other claimant was made a party- 
defendant, and the tenant paid the money into 
Court to be given away to the person found enti- 
tled, and the plaintiff obtained the money in con- 
sequence of a decision in his favour by the Appel- 
late Court, which, however, was reversed on 
second appeal preferred by the rival claimant 
making the tenant and the plaintiff respondents: 
Held: in an application by the tenant for restitu- 
tion of the money paid over to the plaintiff, by 
Best. J, that the tenant was not entitled to resti- 
tation as there was no decree in his favour but 
only in favour of the rival claimant: By Muathu- 
sawi Aiyar, J., that the payment by the tenant 
into Court having been in favour of the rightful 
claimant, an erroneous order of the Conrt, direct= 
ing payment to the wrong party, can only be 
rectified at the instance of the person rightfully 
Haji Kasim y Jurni Deog. 

4MLJ1. 


(4) Order refusing restoration of property 

sold—Proceeds rateably distributed— 
Amount paid in rateable distribu- 
tion, held in—Excess of amount— 
Petition to restore property sold. 


1885—O P C—Ss, 144 (1); 115, =(1882 Ss, 
583, 622)—Restitution-Appeal—Amount paid in 
rateable distribution held in appeal to bein 
excess of amount due. 


claiming it. 


The District Judge ordered rateable distribu- 
tion of the proceeds of an execution sale between 
petitioners and counter-petitioners and distribu- 
tion took place, The High Court found on appeal 
that the counter-petitioners were entitled to @ 
less amount than they received, The connter- 
Petitioners themselves were purchasers of certain 
items and the sale proceeds of those items were it 
excess of the sum found due to them. Petitioners 
applied for cancellation of the sale of these items 
purchased by counter petitioners in restitution. 
The District Judge held that the sale was valid 
and that petitioners were entitled only to the 
excess amount, Held the order of the District 
Jndge was not adecree, nor was there an appeal 
in any sense from his order. Nor could the High 
Court interfere in revision under s. 622 with the 
District Judge's order though illegal, there being 


i 


bes 
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(7) Miscellaneous cases—Coueld. 
no Want of jurisdiction or material irregularity in 
its exercise, (25 Bom 337 ref to 11 I A 237 and Il 
Mad 220, 16:1 A 104 ref to). Semble: That the sale 
being for a snm in excess of the sum due is illegal. 
There can be no doubt that the sale was illegal 
in so far as it was unnecessary. The court in mak- 
ing restitution is bound to restore the parties so 
far as they can be restored to the same_ position 
they were in atthe time when the court by its 
erroneous action had displaced them from it. (10 
All 166 referred to). Parasurama Aiyar y 
Seshaier. 27 Mad 504. 


C PC(1908),S. 144 (1)—Money-decree— 
Right to recover mesne profits.-See C P € (1903) 
O, 21 r, 53, Case No. (2533), 24 Mad 342. 


C PC (1908) S, 144—When party may be 
put in immediate possession of land, the subject 
matter of suit.—See OC P C O, 39 r. 9, Case No. 
2931, 6C WN 710. 


C PC (1908) S. 144—Applications for such 
orders to be after notice.—See O P U 0.39, r, 8. 
Case No. 2980, 6 C WN 710. 


C PC (1908) S,144—Reversal or modifi- 
cation of decree on ground, common to all,— See 
CPOCO. 41r. 4, Case No, 3982, 18MLJ39. 


C P C (1908) S, 114.—Stay of execution by 
Appellate Court.—See OC PC O. 41 r. 5, Case No 
8013. 33 Cal 927. 


CP C (1908) S. 145=S. 253 of 1882. 


Notes:—This section corresponds with sec- 
‘tion 253 of the C P Code of 1482. The changes 
introduced in this section will appear on a com- 
parision of this section with section 253 of the 
old Code, which is reproduced below: ‘he pro- 
viso to this section is almost similar to that of 
the old section. 


“Whenever a person has, before the passing of 
a decree in an original suit, become liable as 
surety for the performance of the same, or of any 
part thereof, the decree may be executed against 
him to the eatent to which he has rendered himself 
liable in the same manner ax a@ decree may be 

_ enecuted against a defendant”. 


On a comparison of this section with section 

253 of the old Code, it would appear, that sec- 
tion 258 of the old Code was applicable only to 

_, Petsons who became liable as sureties prior to 


the passing of decree in the original suit, and 
not to persons who became sureties after the 
passing of the decree in the Appellate Court. 
But the language of the present section is wide 
enough to inclade the cases of persons who be- 
come sureties either before or after the passing 
of the decree in the Appellate Court or in execu- 
tion or other proceedings. 


Under the old Code there was much diversity 
of judicial opinion with regard to the mode of 
enforcement of surety bond. In some of the 
cases under the old Act, it was held that it could 
be enforced summarily in execution proceedings; 
and in others it was held, that surety bond could 
be enforced only by a separate suit, The question 
has been set at rest by the present section which 
provides that to the extent to which he has ren- 
dered himself personally liable, the decree or 
order may be execnted against him summarily 
in execution. Under the old Code, there were 
two classes of suvre/y, namely, (1) a person who 
before the passing of the decree in the original 
suit became surety, ( 2 )a person who became 
surety after the passing of the decree in the ori- 
ginal suit, cither in the execution proceedings, or 
in the Appellate Court. But the distinction 
seems to have been done away with by the pre- 
Sent section, adopting the principle laid down in 
the Panjab Full Bench Case noted below. 


But where a surety bond is executed hypothe- 
cating immmoveable properties, such a bond can- 
uot but be enforced by a separate suit, 


The present section has also given the surety 
the right of appeal against any order that may 
be passed against him, by insertion of the words 
“that the such person shall, for the purposes of 
appeal, be deemed a party within the meaning of 
section 47", 


This section seems to have been framed adopt- 
ing the principle laid down in the Full Bench 
case of 109 P R 1906, of the Punjab Chief Court, 
In that case it has been held that no distinction 
could be drawn between the case of a surety 
who, before the passing of a decree in an original 
suit, has become liable as such for the perform- 
ance of the same, as well as, that of a snrety who 
bas given security for the costs of an appeal, both 
of whom might be proceeded against in execy- 
tion, under sections 253 and 649 of the O P Code, 
1882, respectively, and a surety who has given 
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C PC (1908) 8.145 =1882,S.253)-Contd, C PC 1908) S.145=(1882,S.253)-Concid, 


security, for the performance of the Appellate 
Court’s decree,nnder section 545 of the C P Code, 
1883, who con!d, therefore, as well be proceeded 
against summarily in execution as the other sura- 
ties above referred to. The above Full Bench 
Tuling clearly explains the meaning of the pre- 
sent section. 


Sureties for due performance of appellate de- 
cree.—See Order LXI, rules 5 § 6. 


—S. 145 (1908)=S. 258 (1859, S. 204). 
See Cases under Surety, 


C PC (1908) S. 145—Decree — Execution 
surety -Surety-bond-Libility of the surety under 
the bond-Suit can lie to enforce liability —Prac- 
tice—Procedure.—See O PC (19u8) 5. 47, Case 
No. (641). 13 Bom LR yog. 


CPC (1908) 8. 145—See C PC ( 1908 ) 
5. 3 ol. 3, Case No, (16). 104 P R 1886. 


C PC (1908) 8. 145—Decree — Execution 
proceedings against a surety.—See C PC (1908) 
S. 47, Case No. (190). 30 Bom 506. 


C PC (1908) S. 145—Method of enforcing 
security-b»nd.—See C PC ( 1908 ) 8, 144, Case 
No, (1349). 41LBR197. 


C PC (1908) S. 145—See C PC (1908) S.3 
c]. 2, Case No. (31). AW N (1890), 85. 


1386—C P O (1908) S.145—Surety-Personal 
liability—Execution of decree.—See 
8 Ind Cas 985, 


1387 —C PC (1908) S. 145—Decree passed 
jointly-Surety-Execution against-O P C,S.263:- 
A decree executable against a sarety in virtue 

of the provisions contained in S, 253,C P GC, is 
not a decree ‘‘passed jointly” within the meaning 
of Explanation to Art, 179 of the Limitation Act; 
and consequently, a prior application for execn- 
tion against a judgment-debtor cannot go to keep 
alive the execution against the surety. Expl. 1 
to Art. 179 of Sch. II refers to the decree which 
is ‘passed jointly” against more persons than 
one, and does not refer to a decree which may be 
Jointly deduced, by combining the surety bond 
and the provisions of 8, 253 with the decree in 
dispute,— Narain y. Timmaya, 
8 Bom L R 807=31 Bom 50. 


1388—C P C (1908) Ss. 145, 55 ( =Civ. Pro. 
Code, 1882, ss. 253, 336)—Liability of sureties— 
Bond to produce jadgment-debtor,— 
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Held, that where a security-bond did not 
make the sureties liable for the performance of 
tne decree or any part thereof, but only for pro- 
duction of the judgment-debtor before the Court, 
88. 363 and 336 of the Vode of Civil Procedure 
did not apply. Panna Lal y. Mukhtar, 

A W N 1900, 156. 


1389—C P 0 (1908) S. 145=(1882 S, 253)— 
Decree—Execution —Surety-Notice to the surety 
— Executing Court,— 


The notice to a suroty, required by the proviso 
to 3, 253 of the Civil Procedure Code, 1883, can 
be given by the Court which passed the decree, 
as also by the Court executing the decree, The 
expression “the Court’’ in the proviso includes 
the Court by whom the decree may be executed 
as directed in the previous part of the section, 


The intention of S. 263 of the Code seems to 
be that when @ person has made himeelf liable 
a8 a surety for the performance of a decree pass- 
ed against another, he must have notice in writ- 
lug that the decree is going to be executed again- 
st him, and it is immaterial whether such 
notice is given by the Court which passes the 
decree or by the Court to which it is sent for 
Lakhmishankar y. Raghumal, 

6 Bom L R 657=29 Bom 29. 


execution. 


1390—C P C (1903) S. 145—Stay of execu- 
tion—Security — Future litigation concerning 
validity of security, waether barred by, — See 
Civ, Pro. Code, 1908, O. XUI, rr, 5, 6. 


1391-1392—C P C (1908) S, 145—Res judi- 
cata on question of law—Erroneous opinion on 
a point of law how far conclusive:— 


An erroneous Opinion on a point of law may 
be res judicata between the parties to it. 


The conflict between the cases, 8 Bom L BR 
367 and 12 bom 411 indicated. — 
Waman Hari y Hari Vithal, 8 Bom L R 932 


=81 Bom 128. 


CPCS. 146. 


Notes:—This section is new, there was DO 
similar provision in the old Code of 188%. It 
has been framed to set at rest the conflicting 
rolings of the Allahabad, Madras and Calcutta 
High Courts. In 21 All 874 and in Mad 361, 
it was held that when a defendant against whom 
an ex parte decree has been passed, dies, his re 
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presentative is not competent to set aside the 
ex parte decree. But in 29 Cal 33, the Calcutta 
High Court, and in 29 All 574, a contrary view 
has been taken. This section has adopted the 
principle laid down by the Calcutta High Court. 
Again there were conflicting rulings ander tbe 
old Vode as to wh. ther the expression certified 
pxrchaser in section 417 ( section 66 ) includes 
his representatives; but this section has the old 
Code, set at rest the conflicting rulings by adopt- 


ing the principle laid down in 31 Bom 61: 8 Bom 
L R 873. 


CPCS. 147. 


Notes:—This section is new. It has been 
framed in accordance with the principles laid 
down in the several rulings of the High Courts 
and cf the Privy Council, In 70 W N 90, it has 
been held that every person acting aa a next 
friend or guardian for the suit to a minor to 
take the leave of the Court before entering into 
an agreement or compromise on his behalf, aud 
No exception is made in the case of a certificated 
Guardian. The policy of the law being to protect 
minors from being taken ata dis-advavtage by 
their guardians. In order that a compromise 
may be binding upon a minor, Jeave of the Court 
must be express and it mast be arrived at upon 
the exercise of a judicial discretion as to the pro- 
priety of the compromise in the interests of the 
minor, See also 17 All 631; 21 Mad 91 and 29 
Mad 104, In 98 All 585:4C0 LJ a: 10 C WN 
89: 8 Bom L R489: 16 ML J 491, their Lord- 
ships of the Privy Council held that in order to 
maintain the validity of a compromise entered 
into on behalf of a minor when snch compromise 
is subsequently challenged, it must be proved 
that the attention of the Court was directly call- 
ed tothe fact that a minor was a party to the 
compromise and if, ought to be shown by an 
order on @ petition, or in some way not open to 
donbt, that the leave of the Court was obtained, 


This section ia to be read with Order XXXII, 
Rule 7, which corresponds with rection 463 of 
the C, P, Code of 1584, 


CP Cs 148. 


Notes.—Tiiis section is new. It is intended to 
enlarge the discretion of the Courts. This section 
has set at rest the much debatable point which 
nitherto existed, a3 will appear from the follow- 
ing rolings, 
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After the expiry of the time originally fixed 
for amendment of plaint, the Judge has discre- 
tion to extend the time. 16 Bom 263. See also 19 
All 240; 17 Cal512 P C and; 31 Cal 75. 


Where an action istaken by a Court under 
sec. 10 of the Court Fees Act, the Court is not 
bound as in the case of action taken under sec. 
540 P Codetofixatime within the period of 
‘imitation for the suit, for payment of deficit 
Court fees, Sec, 54 © P Code, 1882 (Or, VII;r, 
11) and sec. 10 of the Court Fees Act have refer- 
ence to different stages of asuit. (37 Al! 197: 2 
Mad, 308, followed; 15 All 65 and 129, distingui- 
shed, and 24 A, 218 referred). 


C PCS. 148 (1908) -Court Fees Act. 
1870 S, 28. 


1893.--O PCS. 148 O7r. 11 (S. 554)— 
Plaint insufficiently stamped—Court allowing 
time to putdeficit fees—Extention of time— 
Lapse of original period—Civil Procedure Code 
(Act XIV of 1882) S, 64—Rejection of plaint— 
Vivil Procedure Code (Act V of 1908), S. 148— 


Power of Court—Court Fees Act (VII of 1870) 
5S 28. 


A plaint was filed on the 8th February, one 
day before the prescribed time limit on insuffi- 
cient stamp. The Court granted one week’s time 
for making up the deficit. The deficit was put in 
on the 16:h, one day too late. The Court ordered 
an application for extension of time by one day 
to be put in. Such appiication was made on the 
18th and the plaint ordered to be _ registered: 
Held, the suit was in time. The Court was quite 
competent to extend the time originally fixed 
even after such period had elapsed, 16 Bom 268 
foll. 8. 148 of the new Code of Civil Procedure is 
legislative recognition of the rule that the Court 
bas such power. eld, further S.54 is not manda- 
tory and the Court is not bound in all cases to 
reject the plaint. Amir Hossain Khany. 
Nanak Chand. (1910) 12 CLJ. 62. 


13° 2—C P CSs, 148, 149—Enlargement of 
time by Court—Cuourt-fee, power to make up de- 
ficiency of—Small Oause Court—Kegistrar, power 
of, to enlarge time. 


Where the Court in its discrection called up- 
on the plaintiff to pay the deficiency of Court 
fee within a time fixed by it but that order was 
not carried out, 


7 re 
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C PC 4908) S. 148-Contd 
Held, that S. 149did not assist the plaintiff, 
and if the deficiency wa paid after the period of 
limitation the suit should be dismissed. 


S, 149 of the CPC 1908, has not brought 
about any change inthe Jawsoasto  entitlea 
plaintiff, who has obtained time under S. 149 
and has failed to carry out the order of the Court, 
to make up the deficiency 
subsequent day without an order for enlargement 
oftime under S. 148, 


of Vourt-fee on a 


The Registrar of a Small Cause Court is not 
competent to make an order underS. 148 of the 
CP C 1908, for enlar<>mentof time, (6 Ind Gas 
424,130 L J 62. 14 U WN 882 Diss: 3¢ Cal 20: 
4CLJ421;11C WN 38:1Mi. T 355 (F Bj 
27 Cal 376,20 LJ 10.9C WN stt. Fol) 
Budhan Shah y. Sita Shah. 

7 Ind Cas 578. 


1395.—0 P O §.148—Modification of devree, 
it can be made by first Oourt after appeal pre- 
ferred. 


8, 148 of the new Oivil Procedure Gode does 
not authorisethe firs! Court to modify the decree 
or extend the time allowed by it for the execu- 
tion of a kabuliyat after an appexl has Leen pre- 
ferred from that decrre. 


The only Court wuich can pass such order, 
after an appeal las been preferred, is the ap- 
pellate Court. Mohunt Parmanand Das Gos- 
sain y. Kripasindhu Roy. 14 C W N584 

=6 Ind Cas 275=87 Cal 548 


1396.—C P O $s.148, 152, 0 20 r 3—Enlarge- 
ment of time by Court—Power of 
enlarge time subsequent to decree. 


Held, that 8, 148 rclates only to proceedings 
antecedent to a final dvcree;and ace a final de- 
cree is signed it cannot be altere:! except underS. 
162 or Order XX, Rul+ 3 or those relating to re- 
view of judgment, except incases in which power 
to grant further extention of time hasbeen ex- 
pressly reserved to tie Court. Narendra Baha- 


dur Singh y. Ajudhia Prasse«. 
i 418 0C 28=5 Ind Cas 443. 


1897.—C P OS.1908 S. 145—Estension of 
time-Decree for redemption. : 

§. 148 of the Code applies to cases in which 
js extended the time fixed by the Code for the 


my 


Court to | 
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doing of some act aril not to the extending of 
the time fixed by 2 mortgage-decrre for the 
payment of a prior mortgage. 


When the plaintilf in a redemption suit, who 
has obtained a decree, makes a bona-fide mistake 
in calculating the interest and deposits less than 
he ought to deposit, there isagoodcause for 
extension of time for paymeut of the mortgage 


money. Het Singh y. Tika Ram, 
9A LJ. 381. 


1398. OC PCS, 148—Award made after ex- 
piry of time fixed by Court-Application for exten- 
ding time to file award, 


The Jourt has not power te enlarge the time 
for the making of an award when the time has 
passed and the award has already been made (13 
All 3U0, Foll,). 


If the time had expired and no award has 
been made §.148 Ciy Pro Oode no Joubt gives 
the Court power toc x*end the time for the mak- 
ing oftheaward notwithstanding that it had 
expired at the time of the upplication. But that 
section does not enable the Gourt to extend the 
time for the doing of a particulir act when iu 
truth and in fact the act has alroady been done. 
Shib Kishna Daw & Co y Satish Chunder 
Dutt. 38 Cal 522. 


1399.—C P © S, 148.-Mortgagec—Decree-Time 
for fixed payment of a prior mortgage —Payment 
not made within time, effect of—Transfer of 
Property Act (iV of 1882), S, 93—Civ Pro Code 
{Act V of 1908, Ss. 148, 151,—Extension of time 
fixed in a decrec. 


A mortgage decrec was passedin 1898, The de- 
cree fixed a time within which the decree-holder 
has to pay a certain sum to a prior mortgagee. 
In case he failed to pay the devree further pro- 
vided that the suit would stan dismissed. The 
decree-holder did not pay, within the tiwe fixed. 
He however depositud the money in Court after 
the expiry of the time and the Court allowed the 
prior mortgagee ‘o yithdraw it. Some six years 
after the decree- hold: rapplied for a decree absolute. 


Feld, {1} thatthe action cf the Court in 
accepting the money deposited by the decree- 
holder after time ay! giving it to the prior mor!- 
gagee was purely micchanical, 1t did not extend 
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the time for payment to the prior mortgagee, 


[2] that the effect of non-payment to the 
Prior mortgagee within time was wuder the de- 
cree to let the whole suit stand dismissed against 
all the parties, the mortgagor and the subsequent 
Mortgagees including, 


(8] that under S, 93 of the Transfer of Pro- 
perty Act 1853, the Oourt was not bound to ex- 
tend the time fixed for payment of the decretal 
amount, 


(4) that the High Court could not extend 
time under 8. 148 or S [51 of the Code of Civil 
Procedure 1908, as S. 148 relates only to proceed- 
ings antecedent to the passing ofa decree und 
Was not intended to enable the Court to extend 
time in pre-emption and redemption cases, and 
5.151 has no application to the present case. ag 
Mad 239323 1 A 32; 13 All 432 Ref. AW N (1802) 
125; 44 All 44; A WN [1907) 137; 29 All 481; 


4 ALJ 447; Dist:) Batuk Nath v. Munni. 
7 lud Cas 36. 


1400—0 PGS, 148—Liability incurred un- 
der the Old Code—Pre-emption suit. 


Where a decree for pre-emption directed that 
the consideration for the sale should be deposit- 
ed within a certain time which expired after the 
coming into operation of the New Code of Civil 
Procedure: Zvld no extension of time could bi 


granted, Jug Ram y Jewa Ran 
(1909) 6 AL J 647=8 Ind Cas 497. 


1401-0 POS, 148 (1908)—Effect of not 
Paying pre-emption money within the the time 
allowed by the decree-—-Tender to Nazir after 
Court hours not sufficient—Incompetency of 


Court to extend time—s, 148 0 PC 1908—Ultra 
vires, 


Held, that a pre-emption suit stands dismissed, 
if the pre-emptor fails even by mistake, to depo- 
sit whole of the pre-emption money payable un- 
der the pre-emption decree into Court within its 
Usual working hours on the day fixed for its pay- 
Ment by the said decree; and that neither che 
firat nur the appellate Court has power to exteud 
the time—S. 148 of Act V of 1905 docs not apply 
iu such a case, 


A tender in whole or part of the pre-emption 


_ Mhonby to the Court Sueriff after its usual work- | 


Ill C, C, 10 
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ing time is not sufficient to save the decree. 
Muhammad y Charag. 140 PWR 1910= 
8 Ind Cas 812=22 PL R11 


C PCS. 149. 


Notes—This section is new. It has been 
enacted to enlarge the discretion of the Cour sand 
to setat rest the sevéral conflicting rulings 
which hitherto existed on this point — The recent 
case of 29 All 749.4A LJ 636:A WN Mso7) 
255 bas adopted the rule Jaid down in this sec- 
lion. This section has nulliticd the fullowing 
cases 1 All 129, F B; 16 All o5 ; 23 All 123; 24 
All 218 ; 27 All 411 and 28 All 510, 


S. 149=18825 582A. 
See (1) Limitation Act, s. 4 


(2) C PCS. 148, Case No (1894), 
/ Ind Cas 578. 


1402—C PGs 149 (1908)—-Insu ficient duty 
on plaint and memorandum of appeal—High 
Court’s order to pay the proper duty—Civil Pro- 
cedure Code (XIV of 1882), s, 5k2A— Effect of g, 
584 A on defective plaint, 


Tn a suit for cancellation uf a sale decd, the 
vlaintiff paid on the plaint and on the memoran- 
dum of appeal to the Jower appellate Court a 
stamp duty of Rs. 10 as if for a snit. for mere de- 
claration, it was contended that even if the de- 
feet in the appeal could be cured under see 582A 
there was no proper plaint before tie first 
court and that the snit was barred by limitstion 
when the deficient stamp duly was paid. “eld, 
that both the plaint and the memorandum of 

ppeal would, on payment at the requisition of 
tue Court, of the deficient stamp duty be as good 
asif it were originally stamped properly aud that 
the suit was not barred, 
Valambal Amms#l vy Uythilinga Madaliar, < 
41 M L J119=25 ined s8G=24 Maa $31 


<€ PCS. 150 


Notes.— This section is yew. Jt bis been 
framed tomeet the difficulnics whicn come times 
arise on account of the wuulifien of ony Qourt, 
or the transfer of auy locul area irom ihe juris- 
diction of one Court to that of avocore in conse- 
quence of which the busiucss vi one Court is 
transferred to another Court, 
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C PC (4908) S. 451. 


Notes:— his section is new. It is intended 
to save the inherent power of Courts. The Code 


of Civil Procedure is not exhaustive as 
powers 


to the 
fa Courtin matters of procedure, The 
Court in this country bave, in matters of .proce- 
dure, powers beyon 


d those which are expressly 
give 


n by the Code ot Civil frocedure which binds 


Courts only in so far as it goes: the powers of the 


Court are not rigidly circumscribed by the pro 
visions of the Code, and the Court has inherent 
Power to make a particular order wiich is essen- 
tial ip the interests of justice, even where no sec- 
tion of the Code can be pointed out as a direct 
authority for it, where its decision is based on 
Sound genera] principles and is not in conflict 
with them, or of the intention of the Leg 
Seealsos CLJ 29:30 LJ 67: 
Cal 109 : 100 WN 719 


islature, 
+8 Cal 927 735 
>4#CLJ306;5¢0LJ 


611. See also cases noted in the beginuing of C 
PC 1908. 
CPCS. 154. 
1 General 1403—1404 
2 Court's inherent Power to prevent 
abuse of process 1405—1408 
3 Court's inherent Power to set aside 
exparte decree or order 1409-1414 
————— 
1 General, 
1 Inherent power of High Court 1403 
2 Oourt not to override express provi- 
sion of any law 1404 
2 


Court’s inherent Power to p 
abure of process. 


1 


revent 


Exercise of the Powers—Court— Diy- 
cretion 1405 
Application for declaration of inscl- 
veney dismissed—Fresh application 
barred without leave of court under 
Tule Li—Abuge of process 1406 
Tenant raising title of third party— 
Remand by lower appellate court— 
1407 
Receiver of deceased partner’s estate— 
whether neceesary party—Remand 
by appellate Court—Inherenr power 
of conrt 1408 
8 Conrt’s inherent Power to set aside 
exp: rte decree ov order, 


Inherent powers 


1 Kesistince by outsider to delivery of 
Possession to decree-holder 1409 


DESAI’S CENT, CIVIL DIGEST 1811-1919. 
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P C1908) S 154-Coned, 


Dismissed a suit or default under mis- 
Tepresentation—Inherent power to 
cancel thac order 1310 


C 
3 


3 Stay of execution—Power of appel- 
late court 1411 

4 Decree drawn up by mistake of court 
—Inherent power of Court 1413 

5 Review—Court overlocking an impor- 
tant plea—Custom N15 

6 Appeal after Temand-sub-judge can- 


hot go behind remand order—Contin- 
gency bot provided by legis!ature— 
Inherent power of Court 1414 


—S. 151—Role of procedure or substantive 
law—Inberent power of court, saving of—Appli- 
cability of. See CPC )1908)S. 141, Case No 
(1336) 3SLR 128, 


—S. 151— Applicability and scope. See C P 
©0O9r 9. Case No 1778. 9ALJ 666. 


—S. 151—Right of assignee to sue for refund 
of the price or for declaration of his right. See 
CPCO21r 16. Case No 2435, 

13 Bom LR 973. 


—S. 151—See Review. 9 Ind Cas 545, 


1 GENERAL. 


(A) Inherent power of High Court. 


1408—C PO—S. 151 (1908)~ inherent po- 
wers of High Court. 14C WN 586= 
11 CL J 485=6 Ind Car 95, 


(2) Court not to orverride express proyi- 
sions of any law. 


1404—C P O-§. 151 (1"08)- Court not to 
override express provisions of any law. 
Execution of Decree. 9 Ind Cas 246, 


2 COURT’S INHERENT POWER TO PRE. 
VENT ABUSE OF PROCESS. 


(1) Exercise of the powers-Court—Discre- 
tion. 


1405 —O P C_s, 151—Inherent powers of 
Court. 

G obtained three money decrees against M in 
the Small Causes Conztat Poona; and in execu- 
tion th reof got attached asum of money belong- 
ing to M aud lying in the Ccurt of the firet Class 
Subordinate Judge at Poona, M’s brotber P then 
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(2) Court’s inherent power to prevent 

abuse of procesra—Contd. 
sued for and obtained a declaration that this 
money was not liable to beattached, G, in the 
meanwhile, withdrew the amount from the Court 
in satisfaction of his decrees. On P's application, 
the small Causes Curt at Poona, in virtue of the 
powers reserved by S, 151 of ‘the Civil Procedure 
Code, 1998, ordered G to repay the money into 
the First Class Subordinate Judge’s Court at 
Poona. 


Held, that an order could be made under S. 
161, only if it wis necessary for the ends of jus- 
tice or to prevent the abuse of the process of the 
Court; and that it could not be said to be neces- 
sary for either purpose, becanse P had already a 
decree which he was entitled to execute in the 
First Class Subordinate Jadze’s Court at Poona, 
Ganesh Narayan vy Purushottam. 

11 Bom LR1312=34 Bomi35=1 Ind Cas 
595 


(2) Application for declaration of insol- 

vency dismissed-Fresh application barred 

without leave of Court under rule 11—Ab- 
use of process. 


1406—0 POS 151—S. 55 (4) and (4),— 
Sind insolvency Rules, r, 11. 


» When the application of a judgment-debtor to 
be declared an insolvent has been once dismissed, 
and he is re-arrested in execution of decree against 
him,he i3 not entitled toa release under 8S, 
65 (3) and (4) of the Civ.Pro. Code, on expressing 
his willingness to appeal again to be declared an 
insolvent, so long asthe bar ofthe previous dis- 
‘misssal is not removed by obtaining leave of the 
Court under r, 11 ofthe rules under the Insol- 
vency Act. 

To allow a fresh application, without r. J1 
being complied with,would resultin abuse of the 
process of the Court contrary to the provisions of 
S. 151 of the Civ. Pro. Code, Abdul Jabar v 
Sheikh Karim. 9 Ind Cas121 


(3) Tenant raising title of third party—Re- 
mand by lower appellate Court—Inherent 
powers. 


1407—C PC—S. 151,0.1,r.10, O. XLI,r, 
- 9&—Rent-snit—Tenant raising title of third party 
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C PC 1908)S. 151-“oned, 


(2) Court’sinher«nt powerto preyent 
abuse of proe:ss- Concld, 


—Necessary parties—Remand by lower appellate 
Court—Inherent powers, See . 11 Ind Cas 163. 


(4) Receiver of deceased pariner’s estate, 
whether necessary party -Remand 
by appellate Court-Inherent power 
of Court. 


1408-CP CS 151-Party-Snit for account by 
partueragaint representatives of deceased part- 
ner-- Civil Procedure Code (Act of 1908), 8. 1Al, 
O XLi R 24— Remand by appellate Court when 
suit uot disposed of on preliminary point--In a 
suit to wind up a partuership business brought 
by one partuer against the representative ot a 
deceased it is necessary to join as party defen- 
dant the receiver appointed by competent Court 
to take charge of the estate of the deceased, 


When decree has been made by an original 
Court On a suit improp aly framed by reason of 
the failure of the plaintiil to join a uecessary 
party asa defendant, it is competent to the Court 
of appeal, under 5, 161 of the Civil Procedure Code 
to set aside that decision aud to remand the case 
for re-trial with directions to add all necessary 
parties. (6 Ind Cas 2\4; 14 ©C W N 65%; 6 Ind Cas 
63; 11 OC LJ 95%, Ref, 18 All 131; 1% All 496; 33 
All 167; 25 All 194, Ref.) Tohra Bibi vy. 

Zbaeda Khatoon 7 Ind Cas 75=12CLJ 


368, 


3 COURT'S INHERENT POWER TO SET 
ASIDE EXPARTE DECREE OR ORDER, 


(1) Resistence by outsider to delivery of 
Possession to decree-joluer. 


1409 CPCS 151, O,.XXI, rr. 97, 9%, 99— 
inherent power of Court—Order for delivery of 
possession to decree-holder, 


The inberent powers of a Court may be exer- 
cised iu favour of or against a person, who is not 
a party to the original suit (i Cal 109; 10T Oa 
17! Ref.) Radhika Mohun y. Gyan Chandra 

6 Ind Cas 120214 CWN 836. 


(2) Dismissed a su't Or defavit under 
misrepresentstion - Inherent Power to 
cancel thet order. 


1410—CP C58. 141—Wherea Oourt dismig- 
sed a suit or default under Misrepresentation and 
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C P C908) $.151-Coned, 
(3) Court's inherent power to set aside 
exparte decree or order—Contd. 
by mistake; //eld that it had inberent power to 
cancel that order, as soon asit was apprised of 
the fact, and to try the suit. (9 0 LJ 662;3 M 


L T4l, Fol. Sri Adwaitanand 
Tirthoswami y.Basudeo Nand 6 Ind 
Cas 208. 


(3) Stay of execution—power of appellate 
Court. 


1411-C PCS, 151, 0. 21, r.29. and O. 41, 
r, 5—Ia this Case, execution of a decree of 1907 
was stayed pending decision of a counter case 
brought by the judgment-debtor, R B K against 
the decree-holder. That suit was dismissed and 
an appeal from this order of dismissal was pre- 
sented to the Chief Court, RB K now prayed 
that execution of thedecree of 1907 might be 
stayed pending decision of the appeal. 


Held, that though the Case is not provided 
for by O. 21, r, 29 of the now Code (S. 248 of the 
Oode of i882), 5. 151 of the new Code meets the 
Case avd the Coief Court has powers to stay exe- 
cution pendiog the appeal. (30 Cal 927; 130 PR 
1908 Ref; 41 P K 1904 not Fol.) 

Sardarat Bosgwany. Rani Harnam, 
82 * R1ivi0=149 PLR i910. 


(4) Decree drawn up by mistake of court- 
Inherent Power of Court, 


1412—C P CS. 151 (1908\—Partition suit— 
fee —Stamip —Inherent power of Court—Non-ju- 
dicial stamp directed to be filed-- Decree valida- 
ted from date of decree— Civil Procedure Cade 
(Act V of 1903) S. 158-Stamp Act (II of 1899), 
§. 52, Sch. 1, Art. 45—Refund of value of Gourt- 
fee stamp, Iu a partition suit,the first Court direc- 
ted the plaintiff to file » nonjudicial stamp of 
Rs. 100 for the decree to be drawn up thereon in 
accordauce with Art, 45 of Sch. I of the Stamp 
Act. By mistake the plaintiff filed a Courr-fee 
stamp of this value and by mistake the Gourt 
engrossed the decree on the same, The defendant 
appealed and the appellate Court could not de- 
tect the mistake. Then the plaintiff applied for 
éxecution of the decree in the first Court, where 
the defendant took the objection that the decrea 

could not be exevuted not being drawn up upon 
4 non-judicial stamp paper. The objection was al. | 
lowed and the plaiutiff moved the High Court, | 
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C P C 4908) S.151-Coned, 


(3) Court's inherent power to set aside 
exparte decree or order—Conid, 


Held, thut this is a fit case for the exercise 1of 
the inkereut powers of the Court which have been 
saved by S. l6Lof the Civil Procedure Code, 
that the plaintiff should be allowed to put ins 
Don-judicial stamp of Rs. 100 which would be 
defaced snd attached to the decree already drawn 
up and that this would be sufficient to validate 
the decree with ‘retrospective effect from the 
date when it was drawn up, and the result would 
be to validate the appeal as well. 


S. 52 of the Stamp Act does not cover acase 
in which 4 Court fee Stamp has been erroneously 
used where a uon-judicial Stamp ought to have 


been used under the provisions of _ the Stamp 
Act. 


But the Revenue Officers, as a matter of in- 
dulgence, though not 8s a matter of tight may 
grant relief to the person who has made the er- 
ror. (» Ind Cas 532: 37 Cal 399311 0 LJ 2h6 Fol, 
23 All 213;A WN (1901) I. Fol.) Rafi-ud- din 

y. Latif Ahmed. 7 Ind Cas 94=140 W 

N1101=12 CL J 324, 


(5) Review—Court overlooking an impor- 
tant plea-Custom, 


1413—C PC 8, 151—Alienation by sonless 
male proprtietor—Acquiescence—A ttestation of 
deed of sale by principal plaintiff, 


It was pleaded inter alia, that the plaintiffs’ 
suit for declaration that a sale made by a son- 
Jess proprietor woold not affect their reversion- 
ary rights ought to be dismissed on the ground 
that the sale was made with the ccns-nt of the 
Plaintiffs and one of the two Plaintiff who was 
a lambardar. took an active Part in negotiating 
tue sale and assisted in the registration of the 
sale-deed This fact was admitted by the parti- 
colar plaintiff. In the Chief Court the plea was 
urged by the defendant but the Court ovér- 
looked itand a decree was passed against the de- 


fondant. Onan applicatioh for review of the 
decree, 


Held, that there was g0od ground for review 
to be granted and that the plea schould have 
been accepted and the suit dismissed. Suuder 
SinghyNihala. 26PLRigu<=9 Ind Cas 

645=42 PW R 19ll. 
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CPC A908)S. 151-Conclz. 
(8) Court's inherent power to sot side 
exparte decree or order—Coneld. 
(6) Appeal after remand—Sub-Judge can- 
not go betind remand order Contigency not 
provided by legislature—Inherent power 
of Court. 


1414—C P C—S. 151 (1908)—Jurisdiction-- 
Remand by District Judge—Appeal after remand 
heard by Sub-Judge — Proceiure—Inberent 
power of Court—C. P. C. (Act V of 1908), 8. 161. 
—Estoppel—Tenant’s defence that plaintiff as 
benamidar is not entitled to sue for rent, if per- 
missible.An appeal was remanded by the District 
Judge. A decree was made by the first Court 
afcer remand and an appeal was heard by the 
Sub-Jndge agaiust that decree. 

Held, that, the Sub-Judge was not competent 
to go behind the remand order. 


Where a contingency happens which has not 
been anticipated by the framurs of theC. P. °C, 
and therefore, no provision Las been expressly 
made in that behalf, the Court has inherent po- 
wer to adopt such procedure as would do substan- 
tial justice and shorten needless litigation. 


In cases where the doctrine of estoppel does 
not come into play, it is open to the teuant defen- 
dant to urge thatthe plaintiff, as benamidur for 
the beneficial owner, is uot entitled to claim 
rent from him, 


‘The defendant was a tenant under A, The plain- 
tiff claimed to intervene and to receive rent from 
the defendant on the eround that an intermediate 
tenure had been created in bis favour by A, 


Held, that,the defendant was entitled to ques- 
tion the title of the plaintiff and to assert that 
the plaintiff was henamidar for acother person 
and waa not entitled to sue for rent 
Rahimunnessa Bibee v Mahadch Das. 

: 7 Ind Cas 846 =12 CL J 428, 


—§.151—Stay by Court which passed the 
decree. 

See O PCO. 411 5. Case No 3019. 

4 2M WN 432. 

CP C(1908) S 151—Bee © PO (1908) 5, 
115, Case No (1397). 10 MLT 451, 


S. 151—Question as to what was sold at exe- 
cution sale—Inherent power of Court to certify 
mistake—Question of mistake. See O P C (1908) 
f§, 47, Case No (801) 7 lnd Cas 91. 
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C P C4903) S 152=S. 206 of 1882 


Notes—C F U—S, 152, This section corres- 
ponds with the third para. of s, 206 of the 0. P. C 
of 1883 with some modifications. The following 
proviso, viz, “Provided that reasonable notice has 
been given to the parties on their pleaders of the 
proposed amendment,” which, contained in the 
third para of the old section, has been omitted 
aud soiue other alterations have also been made 


as will appear on a comparision of the two 
sections, 


8.4152 0. XX r. 6 =(1882) S. 206. 


See Cases under. 


() Appeal—Orders, 
() Alteration or Amendment of Decree, 
(3) Limitation Act, 1877, Art, 178, 
(4) Superintendence of High Gourt— 
Civil Procedure Code, s, 115, 
—S. 152—0. 20. r. 6=1888 8. 206. 
See Decree-Form of decree-General cases, 


67 PR 1887, 

—S. 152—See C P C (1908) S. 148. Casa No 
(1896), 130 C28, 
1415—C P O—Ss. 162. 153—Scope of —Decree, 
8NLR18, 


1416—S. 158 and 0. XLV, r. 13—Scope and 
effect ~Decree—Alteration 


or amendment of 
decree, 


See 11C L J 155=5 Ind Cas 728, 


1417.—C PCS 152 (1908) = (1882) S 206— 
Amendment of decree—Power to amend decree— 
Jurisdiction :— 

‘The proceedings under S 206 terminate in an 
order ( which can be dealt with in revision by the 
High Court ), An order passed under 8 206 which 
makes additions in the decree not warranted 
by the judgment is beyond the jurisdiction 
of the court passing it, 
Baishri Vaktuba v Agarsingji Raisungiji. 
9 Bom LR547= 81 Bom 447, 


1418—O PCO $8 162 ¢ 1908) S 248 
—Notice on application for amendment--Saving 
of limitation ~Application for amendment, no 
step in aid of execution :— 

A notice under 8 248 of the Code pre-supposes 
the presentation of an application for execution 
and the pendency of such an application ing 
court. Hence where a notice purporting to be 
ander Sec 244 was iesued on an application for 
amendment of an order absolrte calling npom the 


} 
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judgment-debtor to show cause why the amend- 
ment shou'd not be made :— Held, that the notice 
so issued could not save the operation of limita- 
tion, An application for amendment of an order 
absolute is not an application to take a step in 
aid of execution, Guibibi vy Dakhni Din 


2AL J 287. 
S. C. Ahsam-ullah y Dakni Din 


1905 AWN 108=97 All 575. 


1419.—C P C 152—0 80r 6: S 115=(1888 Ss 
206, 622 )—Decree affirmed appeal—Amend-— 
ment by Court—Effect—Appeal—Jurisdiction— 
Revision ; 

When a decree, after being affirmed on appeal, 
isamended by the original court under S 805, 
CP Cand no step is taken to set aside the amend- 
ed decree, the amended decree will be binding 
between the parties, and its validity cannot be 
challenged in execution proceedings on the ground 
that the original court had no jurisdiction to make 
the amendment, Menat Ali y Amdar Ali. 

9 C WN 605. 

Notes.—Ref 3CLJ188, Ref: 10C LJ 

467. 


1420.—C PCS 153. Ss190,110;020r6: 
$152=(1883 Ss 595,596, 506)—Oharter Act Cl 59 
—Order under S 202,C P G— “Order made in 
its final appellate Jurisdiction 

An order by the High Court rejecting an 
application for amendment of its own decree in 
appeal, isnot an order made on appeal and no 
appeal lies to the Privy Council. Quare,—Whe- 
ther such an order is one passed on appeal by the 
High Oourt in its final appellate jurisdiction and 
whether it is “ final” (6 WK Misc, R102, 10 W 
R F B jl fol : 21 W R 205 not Fol:) 
Sunder Koer v Chandishwa Prasad Singh. 

30 Cal 679=30 | A 90, 

Notes :—Fol: 32 Bom 108=9 Bom L, R 

506, 

1421.—C PCS 152 —020r 6: Ss 116 ;114, 
0 47 r 1,(1882 Ss 206, 622, 683)—Order amending 
decree—Appeal—Second appeal-—Review, 

An order under Section 206, C PQ, amending 
@ decree is not a decree and no appeal lies against 
such an order, and the Proper remedy is by an 
application nnder S$ 622,0 P O, (7 All. 876, ref 
to and foll ; 6 Cal, 22rof. to ; 25 Gal 258 dist, 
8 All 377 and 11 All 314 explained,) 

_ Nalinakshya( Raghu Nath ) Ghoshal y 
Nabakshar Hosain Chowdhry. 
& C W N192=928 Cal 177, 
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1422.-C P Os 152.0 20r 6=S. 206 of 1883, 
Where a mistake was made in a consent 

decree, held that the proper way to correct it 

was by review or by regular suit and not under 
section, 206, Lakshmi y Rupji. 
1896 P J 595, 


1423.0 P CS 152=Civil Procedure Code 
(XIV of 3882 ) s 206, 


A deciee was passed on 81st December 1822. 
The 2nd defandant filed a petition for the amend. 
ment of the decree in respect of the costs, which 
was granted on 6th October 1893. On bth July 
1896 he applied for execution and again on 29th 
April 1898. Held, that the application was not 
barred as the order passed by the Court deter- 
mining the amount of costs must be treated as a 
continuation or completion of the judgment, and 
the amendment was substantially a review of 
judgment and Art, 179 (3) of the second sche- 
dule of the Limitation Act Applies, 
Venkatajogayya y Vankatasimhadri Jaga- 
Patirazu. 24 Mad 25, 

Notes:—7ef: 10 OL J 467; 30 1.5188, 

—S 152—Effect of dismissal of appeal, 
See CP C 0 41111, Case No 3050, 

30 All 290, 


C P €C (1908)s 153. 


Notes—This section is new. It gives the 
Court general power to amend any defect or error 
in any proceeding in a suit, This section is in- 
tended to enlarge the discretionary Powers of the 
Courts to’ order amendment, at any time of any 
defect or error in avy proceeding in asuit, 

As to Court's power to allow the parties to 
amend the pleadings, see Order VI. , rules 17 
and 18, 


As to Court's power to amend 
Order XLV, r 5. 


C PC(1908) S 188—See CPC 1908) 8, 
152, Case No, ( 1415 ). 8 N.LR 13. 


CPCS 154 of 1908-1882 5 3, 


See Cases under:— 


issues, see 


1 Appeal—Right of Apeal, Effect of Re- 
peal on, 

2 Execution of Decree-Effect of change 
ot Law pending Execution, 


ee. @ #} }§ ~~. 
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1424.—C PC S 154, O XLIII, rr i(a), 23 
‘Present rightof appeal,’ meaning of—Right in esse 
not affected by new law, 84P W R1912. 


1425.—.C PCS. 154—Fffect of, on right of 
appeal. 9M LT 259. 


14296—O P C S. 154 and OXLI, r 33— 
Appellate Court, power of—Making decree in 
favour of party not made party in lower Appel- 
late Court—Right of appeal, saving of, when 
new Code came into force— Pending cases— 
Procedure. 


Under rule 33 of Order XLI of the Civ Pro 
Code, 1908, the High Court is competent to 
make a decree in fayour of aparty in a second 
appeal, although such party was not made a 
party in the appeal before the lower appellate 
Court. 


When the new Civil Procedure Code, came in- 
to force, it applied so far as procedure is concerned, 
to allcases which were then pending or to be 
institated. 


S 164 of the Code means that nothing shall 
prejudicially affect any present right of appeal. 
It can have no bearing on the powers of an ap- 
pellate Court in dealing with appeals before it. 

Abdul Aziz y Shaik Momin. 
9 Ind Cas 315. 


CP C1908 S. 156=1882 S 3. 


Notes:—This section corresponds with the 
second sentence of section 3 of the ©. P. Code of 
1882, with modiffcations and alterations, 

After the new 0, P. Oode (Act V of 1908) 
comes into operation questions may arise, as to 
whether the suits and proceedings commenced 
and pending, before the lat day of January 1909, 
are to be governed by the provisions of the old or 
of the new Code, it therefore seems desirable, for 
the sake of convenience, and easy reference to 
reproduce here, section 6 of the General Clauses 
Act X of 1897, with ralings, by the provisions of 
which, the questions shall bave to be determined, 

Where this Act, or any Act of the Governor- 
General in Council or Regulation made after the 
commencement of this Act, repeals any enact- 
ment hitherto made or hereaf:er to be made,then, 
unless different intention appears, the repeal 
shall not— 
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(a) revive anything not in force or existing at 
atthe time at which tbe repeal takes 
effect ; or 

(2) affect rhe previous operation of any enact- 
ment so repealed, or anytbing culy done 
or suffered thereunder ; or 

(c) affect any right, privilege, obligation, or 
liability acquired, accrued, or incurred 
under any enactment so repealed ; or 

(d) affect any penalty, forfeiture, or punish- 
ment incurred in respect of any offence 
committed against any enactment so 
repealed; or 

() affect any investigation, legal proceed- 
ing, or remedy in respect of any such 
right, privilege,obligation, liability.penalty, 
forfeiture, or punishment,as aforesaid; and 
any such investigation, legal proceeding 
orremedy may be instituted, continued 
or enforced, and any such penalty, for- 
feiture or punishment may be imposed 
as if the repealing Act cr Regtlation 
had not been passed, 

See cases under :— 

1 Right of appeal, Effect of repeal on. 
2 Execution of decree——Effect of 
cbange of law pending execution, 

1427—O PCS 156. 

[t generally settled that in 
matters of procedure an Amending Act would 
affect legal proceedings instituted under the re- 
pealed provision. Rahimuddin v Jagat 
Kishore 12 CWN 987. 

1428—C PCS 15638, 3 of 1883, 

The word “ any proceedings commen 
ced” in s. 6 of Act J. of 1868 include an appeal 
against a decree made before the passing of the 
repealing Act, as such appeal must be considered 
a proceeding in the original suit. Hurro 
Sundari y Brajohari Das. 18 Cal. 86. 

Notes:—Referred to in 14 Cal. 636 ; 16 Cal. 
267, F, B. Approved in 15 Cal, 107. Ex- 
plained 16 Cal, 431. 

14290 P OS 156—Effect of repeal. 

Held, notwithstanding the  proyi- 
of #, 6, Act 1 of [868, and the 
attachment of lands before the coming into opera- 
tion of Act XIV of 1882, that the order for sale 
having been made subsequently wasillegal an 
should be set aside. Shivram y Khondiva. 


8 Bom 840. 
Notes:—Referred to in IZ Bom. 521, and in 


16 Cal. 467, F. B. Seealso 34 Cal, 399. 


is now 


sions 
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CP C (1908) S.156 = 1882, $.3)-Contd 
1430—Civil Procedure Code Section 154, 
Held that a judgmeni-debtor, impri- 
soned in satisfaction of the decree sgeinst him 
under Act ViII of 18.9, was not entitled, ander 


Act X. of 1877 to be released on the coming into | 


Operation of the latter Act, if he had been impri- 
soned for more than six moaths, but leas than 
two years. Ratansi Kalianji. 2 Bom.148 F B. 
Notes:—Referred to in 2 All. 82, 5 Bom. 659. 

6 Bom. 20, 8 Bom. 521,11 Bom 472, 12 

Bom. #33, 14 Bom. 520, andin 16 Cal, 

267, F. B. Followed in 1 All. 668, and¢ 


Cal.446, 
1431—Civil Procedure Code Section 156, 
Proceedings in execution were com- 


menced when Act VIII of 1859 was in force, 
but the property of the judgment-debtor was sold 
in pursuance of those proceedings, after Act X of 
1877 came into operation. Subsequently the Court 
made an order satting aside the sale, Held that 
the order was governed by the former Oode, and 
was therefore not appealable, 
Chinto Joshi y Krishnaji Narayan. 
3 Bom 214. Sce also2 All 785. 
See, however Harbans Sahai vy Bhairo 
Purshad 5 Cal 2594 CL R22, 
Notes,—Referred to in & Bom. 29%, 12 Bom 
453, andin 16 Cal. 267. 
1432—Civil Procedure Code Section 156, 

A decree-hulder attached property 
while Act VII of 1859 wasin force, bot the 
Property was sold after Act X of 1877 came into 
operation. After the sale another decree holder 
applied for rateable distribution. Held that the 
prior attaching creditor by his attachment under 
the Code of [859 acquired, unders, 270 of the 
Code, a right to lave his decree first satisfied in 
full, and thathe was notdeprived of this right 
by the change in the law introduced by s, 295 of 
the new Code of 1882. Narain Das y 
Baimancha 3 Bom 237. 


CPCS 156— 
See Cases under, 
CPC (4908) S 154. 


14383—Civil Procedure Code Section 166, 

{t isa general principle of Jaw that 
an appeal newly given by law is made applicable 
to proceedings instituted hefore that change ia 
procedureismade, Anund Chunder vy Netai 

Bhoomiji, 16 Csl 426. 

1434—ivil Procedure Cds Section 156, 
‘ Execution of decree obtained under 
Bengal Rent Act VII. of 1869, is after the pass- 
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C P C4908) S. 156=4882S, 3)-Contd. 
ing of Act Vil of 1885, to be governed by the 
latter Act, Uma Soondary v Brojonath 
15 Cal 8347. 

1435 —Civil Procedure Code Section 156. 

An sppeal having been declared 
abated under section 368, CP Code of 1877, an 
application to set aside the order waa made after 
the C P Code of 1482 came into force, held that 
the application mast be disposed of under the 
Code as if stood atthe date of the application, 
Suri Bhatt» vy Sitarama 7 Mad 195. 

414¢56—0 P CS 166-Construction of Statute- 
Effect of Act, not creating new rights-Exeontion 
of decree, (14 Cal 6: 6,F B15 Cal 383; 21 Cal 
940 FB, overruled), 
Jogodssand y Amrita Lal 22 Cal 767 FB, 
See e!so 18 Mad 477. 
41437—Civil Procedure Code Section 156, 

't is a poneral role that when the 
Legislatnie ulters the rights of parties by taking 
Away or covlerring any rightof action, its 
enactments unless in express terms they apply to 
pending actions do not affect them. An excep- 
tion to this general raleis where enactments 
merely affect procedure but do not extend to 
rights of actior. Vedavalli Nsrasiah y 

Maugamma 27 Mad 588. 
1438 —Civil Procedure Code Section 166, 

Where an application for execution 
was made before Act XII of 1879 [amending Act 
X of 1877 ] wasa passed but was disposed of 
after that Act came into force: Held that the Act, 
ae amendedjwas ibe law to be applied. The rule is 
that when an enactment deals with procedure only, 
itiapplies to all actions, pending as well as fnture, 
See however 2 Ail.§785, Papa Sastrial y 
Anantaram Sastrial 3 Mad. 98. 

Notes.—App! in 7 Bom, 463, Ref to in 12 

Bow 453, 

1439—Civil Procednre Code Section 156. 

A surety-bond executed nnder g, 549, 
C P Code of 1884, before the passing of Act VII 
of 1888 may be summarily enforced in execu: 
tion alter the coming into opcration of the said 
Act. Abdulwahid y Fareedunnissa 

16 Cal 328. 
1440—Civil Procednre Code Section 156. 

Hel# that the proceediuge commenced 
under the Indian Companies Act (¥ of 1866) was 
Not affected by the repealing Act VI of 1882 by 
Virtaeof tie provixious of s. 6 of Act Lof 1868, 
West Hope Town Tea Company 11 All 849. 

1444 ~Civil Procedure Cade Section 156. 

Under s 6 of Act Ll of 1868 the 

tepeal of the Limitation Act (JX of 1871) by Act 
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XV of 1877 did not affect any proceedings com- 
menced béfore the repealing Act came into force. 
Behary vy Gobardhan 9 Cal 446= 
12 CLR 431. 
Notes.—Doubt 9 Cal 644. Refto 7 Bom 
459and 16 Cal 267 F B. Dis: nted from 

10 Cal, 748 and 11 Cal 55. 


1442—By 86 of Act I of 1868 » suit ia to 

be governed by the Registration Law a force at 
thetime of the institution, and n *% by that 
which may bein force when it com/s on for 
hearing, Ugra Singh y Ablaki Koer 
4 Cal 586;3 CLR 464. 


Notes.—Referred to 2 All. 851 4 All, 229, 
6 Bom 190, 13 Bom 232, and i Cal 670. 


1443—Repeal of Registration Act (vu of 
1871) by Act III of 1877.—Under the provisions 
ofsGof Act I of 1868 proceedings must be 
governed by the Act in force at the time when 
they are instituted. Mohomed Hossein v 
Hadzi Abdullah 3 Cal 727. 
Notes.—Referred to 16 Cal. 267 FB; See 
also 24 Cal 399. 


1444-0 P OS 156-The word ‘proceeding’ in 8.6 
of Act I of 1868 as applied to a suit means the suit 
as an entirety that is down to the fina} decree, A 
second appeal, therefore, on @ question of the 
amount due as rent will not lie when the suit 
was instituted previous to the passii g of Act 
VIII of 1885 although the judgment was deli- 
yered and the first appeal heard subsequently to 
the passing of that Act. (13 Cal. 86 approved). 





Satghuriy Mujidan 15 Cal. 107. 
Notes:—Over: 22 Cal 757 F’. B. 


1445-0 P O'S 166-Act I of 1868,s 6-Retfospective 
enactment when applicable to pendinig ane 
Section 21 (2) of the Bengal Tenancy Apee i 
of 1885) is expressly retrospective, and applies 
to suits pending at the date of the coynmencé- 
mentof the Act. Tapsee Singh v Rana Saran 


Iso Jogessur Vv, Aisadi 
15 Cai 376. See als: ue ee 
\ 


Notes:—Over: 22 Cal 767 F. B. 

1446-C P OS [56-The provision of Act which 
creates anew right cannot in athe, absence 
of express legislation or direct iiaplication eas 
retrospective effect. Held accordingly v at ‘ 
judgment debtor's right under 8.174 of the ee 
Tenancy Act to set aside a sale did not avail w ere 
the sale was held in pursuance ofa decree, the 


Wo.0. 1 
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execution whereof had been applied for before that 
Act came into operation. Lal Mohuny Joge- 
ndra Chunder. 14 Cal 636, F B. 
Notes.—Applied 15 Cal 383, and 21 Cal 
940 F B, Overruled: 22 Cal 767 F B. 

See also 18 Mad 477. 


1447-C PCS 156-Wherea suit is brought after 
the date of the Transfer of Property Act (1V of 
1888) for the foreclosure of a mortgage dated previ- 
ous to the Act the procedure to be followed is that 
given by the Transfer of Property Act. (6 All 268 
approved. ) 

Bhobo Sundari y Rakhal Chunder. 

12 Cal 583. 

But See 12 Cel 436. 

Notes—See also13 All 432,11 Cal 58, and 
13 Mad 602, 


1448-C PCS 166-In a suit for foreclosure brought 
after passing of the Transfer of Property Act 
(IV of 1882) where notice was served while Reg 
XVII of 1806 was in force, eld that proceedings 
having been commenced under the Regulation 
those proceedings were saved by s. 6 of Act I 
of 1868, The word proceedings ins, 6 includes 
ministerial proceedings, as the service of notice 
of foreclosure. (14 Cal 599 followed). 

Umesh Chunder y Chunchun Ojha. 


15 Cal 357. 


1449-0 P CS. 156-Offence committed before the 
Penal Code came into operation.—By s, 6 of Act 
I of 1868 the repeal of an Act does not affect 
any thing done, or any offence committed, or any 
fine or penalty incurred, before the repealing Act 


shall have come into operation. 
Empress y Mulna. 


1 All 529. 
See however, 2 Cal 225 F. B. in which 
it was held that s. 6 of Act I of 


1868,which provides that the repeal of any Act or 
Regulation shall not affect any offence 
committed before the repealing Act shall have 
come into operation, is not applicable. 

1450—C PC Ss, 156, 157 and 158 of 1908— 
1882 S, 3—Repeal of C. P. Code 1859—General 
Clauses Oonsolidation Act I of 1868, s, 6.— 

In all cases pending when the Act X of 1877 
came in force in which an appeal lay to the High 
Court under theirepealed procedore, an appeal; 
still lies even though the old Procedure is repeal- 
ed. Per Garth ©. J.—A suit is a judicial pro- 
ceeding and the words “ any proceeding " in 8, 
6 of Act T of 1868 inclade all “proceedings in @ 
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suit from its institution to the final disposal, and 
therefore proceedings in appeal also are included, 
The words procedure in s, 3 Act X of 1877 had 
not the same meaning as the word proceedings 
in s. 6 Act [ of 1868, The proceedings in a suit 
instituted before the C P Code 1877 came into 
force, including the special appeal when the old 
procedure allowed it, so on to the end of the suit, 


notwithstanding the repeal of the Code. The 


procedure applicable is the new procedure. 


Runjit Singh vy. Meherran Koer, 3 Cal 662, 


Burkut Hossein y. Majidoonnissa, 


3 CLR 20k. 
Nadir Hossein y Bissen Chand Bassarat 


3 CLR 437, 
Notes:—Appl: 13 Cal 86, Fol: 3 CLR 208; 


4CL R23; 5 Cal 259. Ref: 4OLR18; 
4 Cal 825; 16 Cal 267 F B; 22 Cal 364; 


12 Bom 449;5 C L J 560; 34 Cal 636. 


1451—C P OSs, 156, 157, 168—Standine timber 
is immoveable property within meaning of-under 
8,3 cl 25 ands,4of General Clauses Act Ben 
Act VIL1 Of 1885 ss, 144, 184 and 193 seb. ITf art. 


2. 7C LJ159, 


1452.—O PC Ss, 156, 157 and 158 of 1y08— 
8.3 of 1882—Decree,—Meaning of, 


The effect of the proviso tos, 3 of the Civil 
Procecure Code of 1877 taken inconnection with 
the definition of the word ‘ decree ’ in g, 2 is that 
in all suits pending when that Code came int< 
force, the practice and procedure to be followed 
down to the final result of such suit (ie; when 
nothing remains tobe done but to execute the de- 
cree or appeal from it) are the same as previously 
existed but that in all subsequent proceedings in 
execntion of the decree or in appeal from it, th: 
practice and procedure provided by the Givi! 
Procedare Code of 1877 are to be observed. Th 
word decree in s. 3 of the Civil Procedure Code, 
1877 means an order final in its nature and docs 
not include an interlocutory order such AS an 
order of reference to take accounts, although suc} 


order may in general,be proper!y termed “a decree” 


and therefore a suit which has been referred 
by the Court to Commissioner to take accounts i< 
stil in a stage “prior to decree” within the meaning 
of s. 3 of the Civil Procedure Code of 1877, 
Rustomji Burjorjiy, Kesowji Naik. 

8 Bom 161, 
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1453 C PC Ss,156, 157 and 158 of 1908=S,3 


of 1882—Efféct of change of law on proceedings 
already commenced—Attachment—Enforcement 
of decree—Pgitical pension, 


i 

On the 28t . of September 1877—-i e three days 
before the niew Code of CivilProcedure (Act X of 
1817) came nto operation—an application was 
made for thy enforcement of a money decree by 
attachment; (inter alia) of a political pension 
enjoyed by /:he defendants. Under s, 216 of the 
former Code) (Act VIII of 1859), a notice was 
issued on | the same day to the defendants, 
calling upo: ; them to show cause why the decree 
Should not ¢ executed. The defendants accord- 
ingly appea ed on the day fixed at which date 
the new Coy te had come into force and contended 
that under 966 cl 9 of thenew Code the 
pension wé 3no longer attachable, Held that 
all proceedi ngs commenced and pending when 
Act X of 18 77 became law were, under the Gene- 
rel Clausesa Act (1 of 1868)86 to be governed 
ny the Codi theretofore in force the general rule 
‘Feonstrue) jon contained in that section not 
2d or varied by ss. 1 and3 of Act X 
d that abvna fide application for 
of a decree in aparticular way cou- 
pled with @ 4 order of the Court in furtherance 
ofthat objy sct as much constitutes a proceeding 
in exeeatie,, commenced and pending as the 
actual isst ze of a warrant of atiachment. 


being affect 
of 1877; a 
enforcemen 


Vidyarang, y Chandrashekharram 
4 Bom 168. 
h 
1454) 6 p¢ so, 156, 157, 168 of 1908= 8.8 
oF 1882— 9 speal—Suit brought under Act WIL 


ae a feact X of 1877, Sections 566, 568, and 
, ote was instituted in September 1877,when 
ieee ¥of 1859 was in operation, and a decree 
was PASS gon the 2nd February 1878 after the 
ree “that Act. An appeal was preferred but 
S el ‘g on for hearing was dismissed for de- 
ane oni the Bist May, neither the appellants 
ia ae pleader having appeared. On the 2lat 
6 appellants applied unier section 558 
* of 1877, to have the appeal restored, on 
‘nd that the pleader whom they had en- 
T asa lunatic and that having engaged s 
they had not thonght it necessary aes 
person, The Judge rejected the applica 


he groy,, 
gaged w 
pleaden, 
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tion, and the 
the order rejec vg this application. 
the order of the 1st of June was made 
under section 58S (x) of that Act. 
and2 0 L RB 208 cited and distinguished.) 


Elahi Buksh y. Morachow, 4 Cal 825= 


3 CLR 593. 


1455 —O P C Ss, 156, 157 and 158 of 1908= 
§. 3 of 1882—Hffect of repeal of Civil Procedure 


Code, 1877—Puoceedings commenced before re- 


peal.— 
Cl. 3 of s. 3 of the Givil Procedure Code (XIV 
of 1882) provides that nothing in that Code shall 
apply to any proceedings after decree that had 
been commenced and were still pending on the 
Ist June 1882, In case of any question connect- 
ed with procecdings commenced prior to that 
date, the applicability of the Code of 1852 de- 
pends on whether the new proceeding subsequent 
to that date, out of which the question has im- 
mediately arisen, is so intimately connected with 
the proceedings prior tosthat date as to be re 
garded as part of them. 
1870 by which the suit was referred tothe Com- 
missioner to take accounts, On the 2Ist June 
1882, the Commissioner, in the course of taking 
the said accounts, issued a warrant ordering the 
defendants to show cause why they should not 
give inspection of certain books, Jfeld, that the 
question as to inspection was so intimately con- 
nected with the taking of the accounts that it 
should be regarded as part of the same proceed- 
ings, and as these had commenced and were still 
pending on the Ist June 1882, the question whe- 
ther the order refusing inspection was appeal- 
able or not was (ander s. 3 of Act X1V of 1882) 
to be determined by the Civil Procedure Code 
(Act VII of 1859, and not by the Code of 1882. 
Rustomji Burjorji y. Kessowji Naik, 
8 Bom 287. 


A decree was passed in 


Notes:—Ref: 16 Cal 267 F B. 
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See Cases under:— 


(1) © BC (1908) S. 156. 

(2) Appeal — Right of appeal, effect of 
repeal On. 

(3) Kxecution of decree-Effect of change 
of law pending execution. 
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uplicants now appealed against 
Held, that 
under 
Act X of 1877, ar ~ was therefore open to appeal 
(2 CLR3Y, 
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—S. 157. 


See Cases under:— 
C PC (1908) S. 154. 


C PC (1908) S. 158=(1882 S. 3). 


See Cases under:— 


(1) Appeal—Right of appeal, effect of 
repeal on. 


(8) O P © [1908] Ss. 156, 157. 
(8) Execution of decree-Effect of change 
of law pending execution. , 


C PC (1908) S. 158—Execution—Fraudu- 


lent-decree—Separate suit or application.—See C 


P C [1908] S, 47,Case No. {595}. 7 Ind Cas 11. 


C. P. C. (1908). 
The first schedule. 


ORDER I. 


Parties to Suits. 
Rules 


1 Who may be joined as plaintiffs. 
2 Power of Court to order separate trials. 
3 Who may be joined as defendants. 
4 Court may give judgment for or against 
one or more of joint parties, 
5 Defendant need not be interested in all the 
relief claimed. 
6 Joinder of parties liable on same contract. 
7 When plaintiff in doubt from whom re- 
dress is to be sought. 
8 One person may sue or defend on behalf of 
all in same interest. 
9 Misjoinder and non-joinder, 
10 Suit in name of wrong plaintiff 
Court may strike out or add parties. 
Where defendant added, plaint to be 
amended, 
11 Conduct of suit. 
12 Appesrance of one or several plaintiffs or 
defendants for others. 
13 Objections as to non-joinder or misjoinder. 


ORDER II. . 


Frame of Suits. 


1 Frame of suit. 
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Rules 


ad ar ~~ cow 


w 


old 


Suit to include the whole claim. 
Relinquishment of part of claim. 
Omission to sue for one of several reliefs, 

Joinder of cause of action. 

Only certain claims to be joined for re- 
covery of immoveable property. 

Claims by or against executor, administra- 
tor or heir, 

Power of Court to order separate trials, 

Objections as to misjoinder, 


ORDER III. 


Recognised Agents and Pleaders, 


Appearances, etc., may be in person, by 
recognized agent or by pleader, 
Recognized agents, 
Service of process on recognized agent. 
Appointment of pleader, 
Service of process on pleader. 
Agent to accept service, 
Appointment to be in writing and to be 
filed in Court. 


ORDER IV. 
Institution of Suits. 


Suit to be commenced by plaint, 
Register of suits, 


ORDER V. 


Issue and Service of Summons. 
Issue of Summons. 


Summons. 

Oopy or statements annexed to summons, 

Court may order defendant or plaintiff to 
appear in person. 

No party to be ordered to appear in person 
unless resident within certain limits, 

Summons to be either to settle issues or 
for fina] disposal, 

Fixing day for appearance of defendant, 

Summons to order defendant to produce 
documents relied on by him, 

On issue of summons for final disposal, 
defendant to bedirected to Produce his 
witness, 


Service of Summons. 


Delivery or transmission of summons for 
service, 
Mode of service, 
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Rules 
11 Service on several defendants. 
12 Service to be defendant in person when 
practicable, or on his agent, 
13 Seryice on agent by whom defendant cars 
ries on business, 
14 Service on agent in charge in suits for im- 
moveable property, 
15 Where service may be on male member of 
defendant's family. 
16 Person served to sign acknowledgment, 
17 Procedure when defendant refuses to ac: 
Cept service, or cannot be found. 
18 Endorsement of time and manner of service, 
19 Examination of serving oflicer, 
20 Substituted service, 
Effect of substituted service, 
Where service Substituted, time for ap- 
pearance to be fixed, 
21 Service of summons where defendant resi- 
des within jurisdiction of another Court. 
22 Service within Presidency-towns and 
Rangoon, of summons issued by Courts 
outside, 
23 Duty of Court to which summons is sent. 
24 Service on defendant in prison, 
26 Service where defendant resides out of 
British India and has no agent, 
26° Service in foreign territory through Politi- 
cal Agent or Court. 
27 Service on civil public officer or on servant 
of Railway Company or local authority. 
28 Service on soldiers, 
49 Duty of person to whom summons is deli- 
vered or sent for service, 
30 Substitution of letter for summons, 
ORDER VI. 
Pleadings generally, 
1 Pleading, 
2 Pleading to state material facts and not 
evidence, 
3 Forms of pleading, 
4 Particulars to be given where necessary. 
5 Farther and better Statement, or parti- 
culars, 
6 Conditions precedent, 
7 Departure, 
8 Denial of contract, 
9 Effect of document to be stated. 
10 Malice, knowledge, &e, 
ll Notice. 
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12 Implied contract, or relation. 
13 Presumptions of law. 

14 Pleading to be signed. 

15 Verification of pleadings. 

16 Striking out pleadings. 

17 Amendment of pleadings. 

18 Failure to amend after order. 


ORDER Vil. 


Plaint. 


1 Particulars to be contained in plaint. 

In money suits. 

3 Where the subject-matter of the suit is 
immoveable property. 


© 


4 When plaintiff sues as representative. 
Defendant's interest and liability to be 
shown. 
Grounds of exemption from limitation law. 
Relief to be specially stated. 
Relief founded on separate grounds. 
Procedure on admitting plaint. Concise 
statement, 
10 Return of plaint. 
Procedure on returning plaint. 
11 Rejection of plaint. 
12 Procedure on rejecting plaint. 
13 Where rejection of plaint does not pre- 
clude presentation of fresh plaint, 


o 


oana 


Documents relied on in plaint. 


14 Production of document on which plaintiff 
sues, 
List of other documents, 

15 Statement in case of document not in his 
possessiun or power. 

16 Suits on lost negotiable instruments, 

17 Production of shop-book. 

; Original entry to he marked and returned. 

18 Jnadmissibility of document not produced 

when plaint filed. 


ORDER VIII. 


Written Statement and Set-off. 
Written statement 

New facts must be specially pleaded, 
Denial to be specific. 

Evasive denial. 

Specific denial. 

Particulars of set-off to be given in 
written statement, 


Oarun 
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Rules 

Effect of set-off. 


Defence or set-off founded on separate 
grounds. 

New ground of defence, 

Subsequent pleadings, 

Procedure when party fails to present 
written statement called for by Court. 


ORDER IX. 


Appearance of Parties and Consequence 
of Non-appearance. 


~~ 


oom 


1 Parties to appear on day fixed in summons 
for defendant to appear and answer, 
2 Dismissal of suit 


where summons not 
served in 


consequence of plaintiff's 
failure to pay costs. 


Where neither party appears, sait to be 
dismissed. 


4 Plaintiff may bring fresh suit or Court 
may restore suit to file, 
5 Dismissal of suit where plaintiff, after 


summons returned unserved, fails for a 
year to apply for fresh summons, 

6 Procedure when only plaintiff appears, 
When summons duly served, 
When summons not duly served, 


When summons served, but not in due 
time. . 


7 Procedure where defendant appears on day 
of adjourned hearing and assigns good 
cause for previous non-appearance, 

8 Procedure where defendant only appears, 

9 Decree against plaintiff by default bars 
fresh suit, 

10 Procedure in case of non-attendance of 
One or more of several plaintiffs. 
ll 


Procedure in case of non-attendance of 

one or more of several defendants, 

12 Consequence Of non-attendance, without 
suflicient cause shown, of party ordered 

fo appear in person, 

Setting aside Decrees ex parte, 


Setting aside decree ew parte against de- 
fendant. 


14 No decree to be set aside without notice 
to opposite party. 


ORDER X. 


Examination of Parties by the Court. 


13 


1 Ascertainment whether allegations ip 
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Bules 


APF oakoewd e 


10 
iL 
12 
13 
1¢ 
16 


16 
17 
18 
19 
20 
21 
22 
33 


woentRWa wee 


pleadings are admitted or denied. 

Oral examinati in of party, or companion 
of party. 

Substance of examination to be written. 

Consequence of refusal or ;inability of 
pleader to answer. 


ORDER XI. 


Discovery and Inspection. 


Discovery by interrogatories. 

Particular interrogatories to be submitted. 
Costs of interrogatories. 

Form of interrogatories. 

Corporations. 

Objections to interrogatories by anewer. 
Setting aside and striking out interroga- 
tories, 

Affidavit in answer, filing. 

Form of affidavit in answer. 

No exception to be taken. 

Order to answer or answer further. 

Application for discovery of documents, 
Affidavit of documents, 
Production of documents, 

Inspection of documents 
pleadings or affidavits, 
Notice to produca. 

Time for inspection when notice given, 
Order for inspection, 

Verified copies. 

Premature discovery. 

Non-compliance with order for dis-covery. 
Using answers totinterrogatories at trial, 
Order to apply to minors. 


ORDER XII. 


Teferred to in 


Admissions. 


Notice of admission of case. 
Notice to admit docum+nts, 
Form of notice. 

Notice to admit facts 

From of admissions 
Judgment oo admissions 
Affidavit of signature 

Notice to produce documents 
Costs 
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ORDER XIII. 


Production, Impounding and Return, of 


Documenis. 


Rules 


1 


Documentary evidence to be produced at 
first hearing- 

Effect of non-production of documents 
Rejection of irrelevant or inadmissible 
documents, 

Endorsement on documents admitted in 
evidence ; 
Endorsements on copies of admitted en- 
triesin books, accounts and records 
Endorsements on documents rejected as 
inadmissible in evidence 

Recording of admitted and return of reje- 
cted documents 

Court may order any document to be im- 
pounded 

Return of admitted documents 

Court may send for paper from its own 
records or from other Uourts 

Provisions as to documents applied to 
material objects 


ORDER XIV 


Settlement of issues and Determination 
of Suit on Issues of Law or on Issues 


wm Ww we 


ow 


agreed upon. 


Framing of issues 

Issues of law and of fact 

Materials from which issues may be framed 

Court may examine witnesses or docu= 
ments before framing issues 

Power to amend, and strike out, issues 

Questions of fact or law may by agreement 
be stated in form of issues 

Court, if satisfied that agreement was 
executed in good faith, may pronounce 
jadgment 


ORDER XV 


Disposal of the Suit at the first hearing. 


m wr 


Parties not at issue 

One of several defendants not at issue 
Parties at issue 

Failure to produce evidence 


Summoning and attendance of witnesses. 
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ORDER XVI 


Rules 
1 Summons to attend to give evidence or 
produce documents 
2 Expenses of witness to be paid into Court 
on applying for summons 
Experts 
Scule of expenses 
3 ‘ender of expenses to witness 
4 Procedure where insufficient sum paid in. 
Expenses of witnesses detained more than 
one day 
5 ‘Time, place and purpose of attendance to 
be specified in summons 
6 Summons to produce document 
7 Power to require persons present in Court 
to give evidence or produce document 
8 Summons how served 
9 Time for serving summons 
10 Procedure where witness fails to comply 
with summons 
{ 11 Ifwitness appears, attachment may be 
withdrawn 
12 Procedure if witness fails to appear 
13 Mode of attachment 
14 Courtmay ofits own accord summon as 
witnesses strangers to suit 
15 Duty of persons summoned to give evidence 
or produce docu ment 
16 When they may depart. 
17. Application of rules 10 to 13 
18 Procedure where witness apprehended can- 
not give evidence or produce document 
19 No witness to be ordered to attend in per- 
son unless resident within certain limits 
20 Consequence of refusal of party to give 
evidence when called on by Court 
81 Rules as to witnesses to apply to parties 
summoned 
ORDER XVII 
Adjournments 
1 Court may grant time and adjourn hearing. 
Costs of adjournment 
3 Procedure if parties fail to appear on day 
fixced 
$ Court may proceed notwithstanding elther 


party faile to produce evidence eta 
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ORDER XVIII 
Hearing of the Suit and Examination of 
Witnesses 
Rules 
1 Right to begin 
2 Statement and production of evidence 
8 Evidence where several issues. 
4 Witnesses to be examined in open Court 
5 How evidence shall be taken in appealable 
cases 
6 When deposition to be interpreted 
7 Evidence under section 138 
8 Memorandum when evidence not taken 
down by Judge 
9 When evidence may be taken in English 
10 Any particular questionand answer may 
be taken down 
11 Questions objected to and sllowed by 
Court 
12 Remarks on demeanour of witnesses 
13 Memorsndum of evidence in unappealable 
cases 
14 Judge unable to make such memorandum 
to record reasons of his inability 
15 Power to deal with evidence taken before 
another Judge 
16 Power to examine witness immediately 
17 Court may recall and examine witness 
18 Power of Court to inspect 
ORDER XIX 
Affidavits 
1 Power to order any point to be proved by 
affidavit 
2 Power to order attendence of deponent for 
cross-examination 
8 Matters {o which affidavits shall be con- 
fined 
ORDER XX 
Judgment and decree 
1 Judgment when pronounced 
2 Power to pronounce judgment written by 
Judge's predecessor 
$8 Judgment to be signed 
4 Judgments of Small Cause Conrts, 
Judgments of other Courts 
5 


Conrt to state its decision on each issue 
Contents of decree 


Date of decree 
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Rules 

8 Procedure where Judge has vacated office 
before signing decree 

9 Decree for Tecovery of immoveable proper: 
ty 

10 Decree for delivery of moveable property 

11 Decree may direct payment by instal- 
ments, 
Order, after decree, for Payment by inatal- 
ments 

12 Decree for Posséssion and mesne profits 

13 Decree in administration-suit 

14 Decree in pre-emption suit 

15 Decree in snit for dissolution of partner. 
ship 

16 Decree in suit for account between princi- 
pal and agent 

17 Special directions as to accounts 

18 Decree in suit for Partition of property or 
Separate possession of share therein 

19 Decree when set-off ig allowed. 
Appeal from decree Telating to set-off 

20 Certified copies of judgment and decree to 


10 
11 


# 


be furnished 


ORDER XXI 


Execution of Decrees and Orders, 


Payment under decree 


Modes of paying money under decree 
Payment out of Court to decree-holder 


Courts executing Decrees 


Lands situate in more than one jurisdic- 
tion 

Transfer to Court of Small Causes 

Mode of transfer 

Procedure where Court desires that its own 
decree shall be executed by another 
Court 

Court receiving copies of decree, eto, to 
file same without proof 

Execution of decree or order by Court to 
whichiit is sent 

Execution by High Court of decree trans- 
ferred by other Guurt. 

Application for execution 


Application for execution 
Oral application 

Written application. 
Application for attachment of moveable 
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13 


14 


16 


17 


18 
19 


20 


21 
23 


24 
25 


26 


27 
28 


29 


30 
31 
32 
33 
Bt 


a5 
36 


property not in judzment-debtor’s posses- 
sien 
Application for attachment of immoyeable 
Property to contain certain particulars 
Power to reqnire certified extract from 
Collector's register in certain cases 
Application for execution by joint decree- 
holder 


Application for oxeention by transferee of 
decree 


Procedure on teceiving application for 
execution of decree 
Execution in case of cross-décrees 


Exeention in case of cross-claims under 
same decree 


Cross-decrees and cross-claims in mortgage 
suits 


Simultaneous execution 


Notice to show cause against execution in 
certain cases 


Procedure after issue of notice 
Process for execution 


Process for execution 
Endorsement on process 


Stay of execution 


When Gourt may stay execution. 

Power to require security from, or impose 
conditions upon, judgment-debtor, 
Liability of jadgment-debtor discharged. 
Order of Court which passed decree or of 
appellate Court to be binding upon Court 

applied to, 

Stay of execntion pending suit hetween 
decree-holder and judgment-debtor, 

Mode of execution 

Decree for payment of money 

Decree for specific moveable property 

Decree for specific performance for resti« 
tntion of conjugal rights or for an injune- 
tion 

Discretion of Court in executing decrees 
for restitution of conjugal rights 

Decree for execution of documents, on en- 
dorsement of negotiable instrument 
Decree for immoveable property 

Decree for delivery of immoveable proper- 
ty whenin occupancy of tenant 


Arrest and 4.tention in the 
Civil prison 


87 Discretionary power to permit judgment- 
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59 
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63 


64 


debtor to show cause against detention in 
prison 


Warrant for arrest to direct judgment- 
debtor to be brought up 

Subsistence-allowance 

Proceedings on appearance of judgment- 


debtor in obedience to notice or after 
arrest 


Attachment of property 

Examination of judgment-debtor as to his 
property 

Attachment in case of decree for rent or 
mesne profits or other matter, amount of 
which to be subsequenrly determined 

Attachment of moveable property, other 
than agricultural produce, in possession 
of judgment debtor. 

Attachment of agricultural produce 
Provisions as to agricultural produce under 
attachment 

Attachment to debt, share and other pro- 
perty not in possession of judgment-deb- 
tor, 

Attachment of share in moveables. 
Attachment of salary or allowances of 


public officer or servant of railway com- 
pany or local authority, 


Attachment of partnership property 
Hixecution of decree against firm. 
Attachment of negotiable instruments, 


Attachment of property in custody of 
Court or public officer, 


Attachment of decrees. 
Attachment of immoveable property. 


Removal of attachment after satisfaction 
of decree, 


Order for payment of coin or currency 
notes to party entitled under decree. 
Detérmination of attachment. 


Investigation of claims and objections. 


Investigation of claims to, and objections 
to attachment of, attached property. 
Postponement of sale. 


Evidence to be adduced by claimant, 
Release of property from attachment, 
Disallowance of claim to property attached 


Continuance of attachment subject to 
‘claim of incumbrancer. 


Saving of suits to establish right to at- 
tached property, 
Sale generally, 


Power toorder property attached to be 


1M C.C 12 
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66 
67 


69 
70 
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72 


74 
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79 
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8l 
R2 
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84 
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sold and proceeds to be paid to persom 
entitled. 
Sales, by whom conducted and how made, 
Proclamation of sales by public auction. 
Mode of making proclamation. 
Time of sale. 


Adjournment or stoppage of sale. 

Saving of certain sales. 

Defaulting purchascr answerable for loss 
on re-sale, 

Decree-holder not to bid for or buy property 
without permission. 
Where-decree-holder purchases amount 
of deerée may be taken as payment. 

Restriction on bidding or purchase by 
officers, 


Sale of moveable property. 

Sale of agricultural produce, 

Special provisions relating to growing 
crops. 

Negotiable instruments and shares in cor- 
porations. 

Sale by public auction, 

Irregularity not to vitiate sale, but any 
person injured may sue, 

Delivery of moveable property, debts and 
shares. 

Transfer of negotiable instruments and 
shares, 

Vesting order in case of other property. 


Sale of immoveable property. 


What Courts may order sales. 
Postponement of sale to enable judgment- 
debtor to raise amount of decree, 

Deposit by purchaser and 
default 

Time for payment in full of purchase- 
money 

Procedure in default of payment 
Notification on re-sale 

Bid of co sharer to have preference 

Application to set aside sale on deposit 

Application to set aside sale on ground of 
irregularity or fraud 

Application by purchaser to set aside sale 
on grounds of judgment-debtor having no 
saleable interest 

Sale when to becomé absolute or be set 
aside 

Return of purchase-money in certain caseg 


re-sale on 
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$4 Certificate to purchaser 

95 velivery of property in occupancy of judg- 
ment-deébtor 

96 Delivery of property 
tenant 


in occupancy of 


Resistance to delivery of possession 
to decree-holder or purchaser 
97 Resistance or obstruction to possession of 
immoveable property 
98 Resistance or obstruction by judgment- 
debtor 
99 Resistance or obstruction by bona fide 
claimant 
100 Dispossession by decree-holder or purcha- 


ber 

101 Bona fide claimant to be restored to posses- 
sion 

102 Rules not applicable to transferee pendente 
lite 


103 Orders conclusive subject to regular suit 


ORDER XXII 
Death, Marriage and Insolvency of parties 


1 No abatement by party's death, if right to 
sue survives 

2 Procedure where one of several plaintiffs 
ordefendants dies and right to sue 
survives 

3 Procedure in case of death of one of several 
plaintiffs or of sole plaintiff 

4 Procedure in case of death of one of se- 

veral defendants or of sole defendant 

Determination of question as to legal re- 


uu 


prerentative 

6 Noabatement by reason of death after 
hearing 

7 Suitnot abated by marriage of female 
party 


8 Whea plaintiff's insolvency bars suit. 

Procedure when assignee fails to con- 

tinne euil or give security 

Kffect of abatement or dismissal 

40 Procedure in case of assigment before final 
order in suit 

31 Application of Order to appeals 

jz Application of Order to proceedings 


ORDER XXIII 
Withdrawal end adjustment cof Suits 
} Wicudrawal of suit of abandonment of 
part of claim 


s 


DESAI'S CENT. CIVIL DIGEST 1811-1912, 


180 


CPC (908) Schedule | 
(Table of Contents)-vonsed, 
Rules, 
2 Limitation law not affected by first suit 
8 Compromise of suit, 
4 Proceedings in execution of décree not 
affected. 


ORDER XXIV. 


Payment into Court. 


1 Deposit by defendant of amount in satis- 
faction of claim. 

2 Notice of deposit. 

3 Interest on deposit not allowed to plaintiff 
after notice, 

4 Procedure where plaintiff accepts deposit 
as satisfaction in part, 
Procedure where he accepts it as satis- 

faction in full 


ORDER XXV 


Security for Costs. 


1 When security for costs may be required 
from plaintiff 


Residence outof British India 


ORDER XXVI 
Commissions 


Commissions to examine witnesses 

1 Vases in which Court may issue commission 
to examine witness 

2 Order for Commission 

8 Where witness resides within Oourt’s 
jorisdiction 

4 Persons from whose eXamination commis- 
sion may issue. 

5 Commission or request to examine wit- 
ness not within British India ; 

6 Court to examine witness pursuant to com- 
mission 

7 Return of commission with depositions of 
witness 

8 When deposition may be read in evidence ; 

Commissions for local investigations 

9 Commissions to make local investigation 

10 Procedure of Commissioner 
Report and deposition to be evidence in 

suit. 
Commissioner may be examined ip 
pereon 


apna 
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Commissionsto examine accounts 
Rules. 
11 Commissioa to examine or adjnst acconnts 
13 Court to give Commissioner necessary in- 
atructions. 
Proccedings and report to be evidence, 
Court may direct further inquiry 
Commissions to make partitions 
13 Vommission to make partition of immove- 


able property. 
1£ Procedure of Commissioner 


General provisions 


15 Exyens3 of commission to be tpail into 
Coart 

16 Powers of Commissioners 

17 Attendance and examination of witnesses 
before Commissioner 

18 Parties to appear! before Commissioner 


ORDER XXVII 


Suit by or against the Government 
or Public Officers in their official 
capacity. 


Suits by or against Government. 

Persons authorized to act for Government, 

Plaiuts in suits by or against Government 

Agent for Government to receive process, 

Fixing of day for appearance on behalf of 
Government, 


an, ONS 


6 Attendance of person able to answer ques- 
tion relating to suit against Government, 

7 Extension of time to enable public officer 

' to make reference to Government. 

8 Procedure in suits against public officer, 


ORDER XXVIII. 
Suits by or against Military§Men, 


1 Officers ot soldiers who cannot obtain leave 
may autboris¢ any person tosue or de- 
fend for them. 

2 Persons so anthorized may act personally 
or appoint pleader. 

\ 8 Service on person so authorized, or on bis 
pleader, to be good service. 
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ORDER XXIX, 


Suits by or against Corporations. 
Rales, 
1 Subscription and verification of pleading, 
2 Service on corporation. 
3 Power to require personal attendance of 
officer of corporation. 


ORDER XXX 


Suit by or against Firms snd Persons 
carrying on business in nanies other 
than their own. 


_ 


Suing partners in name of firm, 
Disclosare of partner’s names. 
Service, 


i 


Right of suit on death of partner. 
Notice in what capacity served. 
Appearance of partners, 

No appearance except by partners, 
Appearance under protest, 

Suit between co partners. 


conor x 


1 


o 


Suit against person carrying on business 
in name other than his own. 


ORDER XXXI 


Suits by or against Trustees, Executors and@ 
Administrators, 


1 Representation of beneficiaries in suits con- 
cerning property vested in trustees ete,, 

3 Joinder of trustees, executors and adminis- 
trators, 

3 Husband of married executrix not to join, 


ORDER XXXII 


Suits by or agsinst Minors and Persons 
of Unsound Mind, 


1 Minor to sue by next friend. 
Where snit is instituted without next 
friend, plaint to be taken off the file, 
8 Guardian for the suitto be appointed by 
Conrt for minor defendant. 
4 Who may act as next friend or be appoint- 
ed guardian for thie suit. 
6 Representation ofminor by next friend 
or guardian for the suit 
6 Receipt by next friend or guardian for the 
suit Of property under decree for minor 
7 Agreement or compromise by uext friend 
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or guardian for the suit 


8 Retirement of next friend 
9 Removal of next friend 
10 Stay of proceedings on removal, etc; of 
next friend 
11 Retirement, removal or death of guardian 
for the suit 
12 Course to be followed by minor plaintiff or 
applicant on attending majority 
13. Where minor co-plaintiff attaining major- 
ity desires to repudiate suit 
14 Unreasonable or improper snit 
15 Application of rules to persons of unsound 
mind 
16 Saving for Princes and Chiefs 
ORDER XXXIIL. 
Suits by Paupers 
1 Suits may be instituted in forma pauperis 
2 Contents of application 
3 Presumption of application 
4 Examination of applicant. 
If presented by agent, Court may order 
applicant to be examined ky com- 
mission 
5 Rejection of application 
6 Notice of day for receiving evidence of 
applicant's pauperism 
7 Procedure at hearing 
8 Procedure if application admitted 
9 Dispaupering 
10 Costs where pauper succeeda 
“11 Procedure where pauper fails 
12 Government may apply for payment of 
court-fees 
13 Government to be deemed a party 
14 Copy of decree to be sent to Collector 
15 Refusal to allow applicant to sue as pauper 
to bar subsequent application of like 
nature 
16 Costs 


ORDER XXXIV 


Suit relating to Mortgages of immoveable 


1 Parties tosuits for foreclosure, 


property. 


sale and 
redemption 


2 Preliminary decree in foreclosure suit 
3  Kinal decree in foreclosure-suit, 


Power to enlarge time. 
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Discharge of debt 
4 Preliminary decree in suit for sale. © 
Power to decree sale in foreclosure-suit, 
Final decree in svit for s.le 
Recovery of balance due on mortgage 
Preliminary decree in redemption-snit 
Final decree in redemption suit. 
Power to enlarge time 
Decree where nothing is found due or 
where mortgagee has been overpaid 
10 Costs of mortgagee subsequent to decree 
1l Right of mesne mortgagee to redeem and 
foreclose 
12 Sale of property subject to prior mortgage 
13 Application of proceeds 
14 Suit for sale necessary to bring mortgaged 
property to sale 
15 Charges 


ORDER XXXV 


Interpleader 


wou or 


Plaint ;in interpleader-suit 

Payment of thing claimed into Court 

8 Procedure where defendant is suing 
plaintiff 

Procedure at first hearing 

6 Agents and tenants may not institute 

interpleader-suits 
6 Charge for plaintiff's Costs 


ORDER XXXVI 


Special Case 


wo 


~ 


1 Power fo state case for Court’s opinion 

2 Where value of subject-matter must be 
stated 

8 Agreement to be filed and registered as 
suit 

4 Parties to be subject to Court’s jurisdiction 

5 Hearing and disposal of case. 


ORDER XXXVIII 


Summary Procedure on Negotiable 
Instruments 


1 Application or Order 
2 Institution of sammary suits upon bills of 
exchange, etc. 


tee 
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notice to Lower Court 

12: Day for hearing appeal 

13 Appellate Court to give notice to Court 
whose decree appealed from. 
‘Transmission of papers to Appellate Court. 
Copies of exhibits in Court whose dec:ve 
appealed from 

14 Publication and service of notice of day 
for hearing appeal. 
Appellate Court may itself cause notice 
to be served 

16 Contents of notice. 


Procedure on hearing 


16 Right to begin 

17 Dismis<al of appeal for appellant's default. 
Hearing appeal ex parte 

18 Dismissal of appeal where notice not 
served in consequence of appellant's 
failure to deposit costs 

19 Re-admission of 
default 

20 Power to adjourn hearing, and direct 
persons appearing interested to be made 
respondents 

21 e-hearing on application of respondent 
against whom ew parte decree made 

223 Uponhearing respondent may object to 
decree asif he had preferred separate 
appeal 


appeal dismissed for 


Form of objection and provisions 
applicable thereto. 


23 Remand of case by Appellate Court 

24 Where evidence on record sufficient. 
Appellate Court may determine case 
finally 

25 Where Appellate Court may frame issues 
and refer them for trial to Court whore 
decree appealed from 


~ 96 Findings and evidence to be puton record. 


Objections to finding. 
Determination of appeal 

27 Production of additional evidence in Ap- 
pellate Court 

28 .Mode of taking additional evidence 

49 Points to be defined and recorded, 


Judgmentin appeal 


30 Judgment when and where pronounced 
81 Contents, date and signature of judgment 
82. What judgment may direct 
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83 Power of Court of Appeal 

34 Dissent to be recorded. 
Decree in appeal 

35 Date and contents of decree 


Judge dissenting from judgment need sign 
decree 


Copies of judgment and decree to be fur- 
nished to parties 


certified copy of decree to be sent to whose 
decree appealed from 


ORDER XLII 


Appeais from Appellate Decrees 
Procedure 


ORDER XLII 


Appeals from orders. 


36 


37 


a 


Rules 


1 Appeals from orders 
2 Procedure 


ORDER XLIV 


Pauper Appeals 
1 Who may appeal as panper. 


Procedure on application for admission 
appeal 


2 Inquiry into pauperism 


ORDER XLV 
Appeals to the King in Council 
1 ‘Decree’ defined 
2 Application to 
complained of 
3 Certificate as to value for fitness 
4 Consolidation of suits 
5 Remission of dispute to Court of first in- 
stance 
6 Effect of refusal of certificate 
7 Security and deposit required on grant of 
certificate 


8 Admission of appeal and procedure there- 
on 


Court whose decree 


9 Revocation of acceptance of security 
10 Powerto order farther securit 
or pay- 
ra Y Or pay: 
11 Effect of failure tocomply with 
order 
12 Refund of balance deposit 
13 Powers of Court pending appeal 
14 Increase of security found inadequate 
15 Procedure to enforce orders of Kj 
in; 
Council en 
16 Appeal from order relating to execution 
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Defendant showing defence on merits to 
have leave to appear 

Power toset aside decree 

Power to order bill, etc; to b+ deposited 
with officer of Court 

Recovery of costs of noting non-accept- 
ance of dishonoured |bill or note 
Procedure in suits 


CRDER XXXVIII 


Arrest end Attachment before judg- 


we 


10 


ment 
Arrest before judgment 


Where defendant may be called upon to 
furnish security for appearance 

Secarity 

Procedure on application by surety to be 
discharged 

Procedure where defendant fails to fur- 
nish security or find fresh security 
Attachment before judgment. 

Where defendant may be called to furnish 
security for production of property 

Attachment where causenot shown or se- 
curity not furnished 

Mode of making attachment 

Investigation of claim to property attach- 
ed before judgment 

Removal of attachment when security 
furnished or suit dismissed 
Attachment before judgment not to affect 
rights of strangers, nor bar decree-holder 


from applying for sale 


11 Property attachéd before judgment not 


12 


to be re-attached in execution of decree 
Agricultural produce not attachable before 
judgment 


ORDER XXXIX 


Temporary Injunctions and Inter- 


locutory Orders. 
Temporary injunctions 


Cases in which temporary injunction may 


be granted 
Injucction to restrain repetition or conti- 
nuance of breach 
Before granting injunction, Court to direct 


1 F t 
notice to opposite party m 
Order far injnnetion may ba discharged, 
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varied or set aside 
5 Injunction to corporation binding on its 
officers 


Interlocutory orders 
6 Power to order interim sale 
7 Detention, preservation, inspection, ttc, 
of subject-matter jof suit 
8 Application forsuch orders to be after 
notice 
$ When party may be put in immediate pos- 
Session of land the subject matter of suit 
10 Deposit of money ete. in Court 


ORDER XL 


Appointment of Receivers. 


Appointment of receivers 

Remuneration 

Duties 

Enforcement of receiver's duties 

When Collector may be appointed receiver 


ORDFR XLI 


Appeals from Original Decrees 


o~ Whe 


1 Form'of-appeal. 
What to accompany memorandum, 
Contents of memorandum 
2 Grounds which may be taken in appeal 
Rejection or amendment of memorandunr 
4 One of several plaintiffs or defendants 
may obtain reversal of whole decree where 
it proceeds on ground common to all 


Stay of proceedings and of executions 
6 Stay by Appellate Court. 
Stay by Court which passed the decree 
6 Security in case of order for execution of 
decree appealed from 
7 Nosecurity to be required from the Govern- 
ment ora public officer in certain cases 
8 Exercise of powers in appeal from order 
made in execution of decree 
Procedure on admission of appeal 
9 Registry of memorandum of appeal, 
Register of appeals 
10 Appellate Court may require appellant to 
furnish secnrity for costs 
Where appellant resides out of. British 
India, 
11 Pawer todiamiss appeal without sending 
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Reference 
Rules 
1 Reference of question to High Court 
2 Court may pass decree contingent upon 
decision of High Court 
3 Judgment of High Court to be transmit- 
ted and case disposed of accordingly 
4 Costs of reference to High Court 
6 Power to alter, etc., decree of Court mak- 
ing reference 
6 Power torefer to High Court questions as 
to jurisdiction in small causes 
7 Power to District Court to submit for re- 
vision proceedings had under mistake as 
to jurisdiction in small causes 
ORDER XLVI 
Review 
1 Application for review of jadgment 
2 To whom applications for review may be 
made 
8 Form of applications for review 
4 Application where rejected. 
Application where granted 
6 Application for review in Court consisting 
of two or more Judges 
6 Application where rejected, 
7 Order of rejection not appealable. 
Objections to order granting application 
8 Registry of application granted, and order 
for rehearing 
9 Bar Of certain applications 
ORDER XLVIIL 
Miscellaneous 
1 Process to be served at expense of party 
issuing. 
Costs of service 
@ Orders and notices how served 
8 Use of forms in appendices 
ORDER XLIX. 
Chartered High Courts. 
1 Who may serve processes of High Court, 
2 Saving in respect of chartered High 
Courts, 


Application of ruleg, 


DESAL'S CENT. ClVIL DIGEST 1811-1914. 


190 


C P C A908) Schedule I 
(Table of Contents)-Concld, 


ORDER L 


Provincial Small Cause Courts 
Rales, 


1 Provincial Small Cause Courts 


ORDER LI 


Presidency Small Cause Courts 
1 Presidency Small Cause Courts 


APPENDICES TO THE FIRST SCHE- 
DULE FORMS 
A—Pleadings 
1 Titles of suits 
2 Description of parties in particular 


causes 
3 Plaints 
4 Written statements 
B—Process 
C—Discovery,Inspection and Admission 
D—Decrees 


E—F xecution 


. F—Supplemental Proceedings 
G— Appeal, Reference and Review 
H—Miscellaneous 


CPCO,ir.1 S 26 of 1882 


Notes—This rule corresponds to s, 26 of the 
C P Code of 1882, with some important additions 
and alterations, It has been borrowed from Eng- 
lish Order XVI, rule 1. The language of the 
present rule is wider than that of s. 26 of the old 
Oode, By the substitution of the words“ in re- 
spect of or arising out of the same act or transac- 
tion or series of acts or transactions” for the words 
“in respect of the same cause of action” which 
occurred in the old section,the scope of the present 
rule has become wider, §. 26 expressly provided 
that in the case of joinder of the plaintiffs, the 
relief must be “in respect of the same cause of 
action”. But those words of section 26 have been 
replaced by the words “in respect of or arising 
out of the same act or transaction or series of acts 
or transactions; and the words ‘where, if such 
persons brougkt separate suits, any common ques- 
tion of law or fact would arise” have been add- 


ed in order to enlarge the scope of the present 
Tule, 


CP C1908 014 rr 1, 4 (a)=1882 S, 26 


See Misjoinder, 
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See also cases under:— 


Parties 
CPCO1 rri, 4(a)=S. 26 (1882) 


See also (1) Right of suit—Interest to sup- 
port right, 
(2) Multifariousness 


(3) OPC (1908)01 r3, Case No. 
1474 81 Mad 259, 


1456—C PCO lrr1,4 (a)=(1883 S. 26)-Join- 
der of plaintiffs—Same cause of action. 


Where the right of a person to sue as adopted 
son of the deceased is disputed, the widow and 
her alleged adopted son can join as plaintiffs in a 
suit to recover adebt dueto the deceased hus- 
band and adoptive father; (15 Bom 119 foll. 6 
Mad 239 explained.) Pinapati Mrutyunjaya 
vy Penapati Janakamma, 26 Mad 647 F B. 


1457—O PO OI rr 1, 4 (a)=1883 5 26-Joinder 
of plaintiffs—Alternative relief, ; 
A suit for possession ofa deceased co-parcen- 
er'sestate in favour of all the plaintiffs on the 
ground of survivorship or in the alternative for a 
decree in favour of oneof them if he be proved to 
have been adopted to the deceased is not bad, (26 
Mad 627refto.) Lakshmakka y Nagi Reddi 
28 Mad 500. 


1458—C PC Olrrl, £a=S, 26—Hjectment 
suit—Misjoinder of Parties—Plaintiffs owners of 
distinct portions or disputed property.—S, 31. 


When in an ejectment suit it was found that 
the plaintiffs were the separate owners of dis- 
tinct portions of the disputed property, held that 
they could not sue together and the plaint should 
be dismissed without going into the question of 
the defendant’s title. Aba y Limbaji. 

1893 P J 122. 


1459.—C P 0 O.rrl,4 (a) 01 r9=(1882 Ss 
26, 32 )-Misjoinder of causes of action—‘Oause 
of action” meaning of.— 


The qualification implied in the words“ in 
respect of the same cause of action” inS 260 PG 
would be satisfied, if the facts which constituted 
the infringement of right of the several plaintiffs 
ware the sane 


Where a suit for recovery of possession was 
brought by four plaintiffs jointly and it was stated 
that plaintiff No.4 had purchased a ten anna 
share of the properties from the other three 
plaintiffs, 


Held, that the suit was not bad for misjoin- 
der of causes of action, Sundar Jha v Bans- 


man Jha. 10 C WN 508=83 Cal 367. 


1460.—C Pp CO1r1, 4 (a)=(1882 § 28)— 
Misjoinder of parties—— Misjoinder ‘of causes of 
action—Assault—Snit for damages, 


Plaintiff's father and son went to the house 
of defendants, two brothers, During the inter- 
view, in which the second plaintiff was claiming 
payment of some money, a quarrel took place 
in the course of which the first defendant struck 
the first plaintiff with his shoe and the second 
defendant struck the second plaintiff on the head 
with his fist. The plaintiff, thereupon, filed a 
suit against the defendants for damages. Theidefen- 
dants contended that there wasa misjoinder of 
parties and cause of action. The lower Courts 
disallowed the objection and awarded to plain- 
tiffs Rs. 300 as damages : 


Held, (1) that as regards the joinder of defen- 
dants, they could rightly be sued together, under 
8 28 of the Code of Civil Procedure, as it was 
found that they were acting in concert; but 


(2) that the two plaintiffs were not entitled 
to bring one suit, for evidently they had not the 
same cause of action,since the infringement of 
the first plaintiff's right to personal security took 
place when he was struck and was quite distinct 
from the infringement of the second pleintiff's 
right when he received a blow ; and 


(3) that the case did not come within the 
terms of 8 578 of the Code. 

Varajlal y Ramdat 3 BomL R1i878= 

26 Bom 259. 


Notes:—Dist: 33 Cal 1183=-10 C W N 1010= 
4C LJ 121. Ref: 11CW N 680; 29 Bom 
219 ; Fol : 34 “al 662. 


1461,—C PCO 1rrl,4 (a) 3, 4 (b) 06 and 
\7, O 7, F 11, = (1882 Ss. 26, 28, 32 and 63), 
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© > Misjoinder of causes of action and parties—Re- 
damption suit —Mortgagor and_ his transferee of 
® portion of the mortgaged property can sue to- 
gether to redeem it—Rejection of plaint—Revi- 
sion could be had under Punjab Courts Act 
(XVIII of 188 ),S 70 (a and b.) Nihal Singh v 
Chaugatta Singh. 9 P W R 1996. 


1462.—CPC Olrrl,4 (a) O 6rl7 O7rll 
= (1882—Ss 26 and 53)—Suit for libel—Misjoinder 
of plaintiffs and causes of actiou-Cause of action, 
meaning of—Six plaintiffs in Jibel suit, if suit, to 
be dismissed. 


Six members of the Police force jointly sued 
to recover Rs 20,000 for alleged liable by the 
defendants. . 


Held, that the suit was bad for misjoinder cf 
plaintiffs and causes ofaction, (22 Cal $33, L R 
AG 494 (1895) A C 661, 11 Cal 534, 26 Kom 259. 
1Q,B iil. Ref. 2 Q BD 496, Explained and 
Distinguished). 


The Court, however, instead of dismissing the 
suit, directed the plaintiffs to elect,if so advise d, as 
to which one of them shonld proceed with the suit 
and that, after such election, the plaint be 
amended by striking out the other plaintiff and 
making other consequential alterations. 


SC Aldridge y A S Barrow. 11C W N 680 
=34 Cal 662. 


1463-U P C Ss 13, 26 explaination V—‘ Right 
to relief claimed in common ” 


“Right to any relief claimed ” in previous suit 
essential to bara claim asres judicata, Plaintiff 
alleged that defendants No.2 to 6 (brothers) were 
réversioners to the estate of the deceased uncle, 
M and himself claiming as mortgagee and auction 
—purchaser of the share of the fifth defendant 
in the said estate, instituted this suit for partition 
and recovery of possession of the share from the 
hands of one §, the first defendant, who denied 
that the fifth defendant was a reversioner and set 
up his own title as the adopted son of the said M 
deceased. 

{JA previous suit had been brought by the then 
plaintiff ( present defendants Nos 2, sand 4) as 
Eevee, along with their brother ( pre- 
sent fifth defzndant ) to the estate of sa‘d M, who 
was the divided brother af their father. The then 


Wicac wy 


plaintiff's brother ( present fifth defendant ) was 
impleaded as a defendant in the previous suit, on: 
his refusa! to join his brothers as a co-plaintiff 
and he remained ex parte in that suit, He, thus 
figured then as aco-defendant along witk the 
present first defendant, S, from whom it was 
sought to recover the entire estate of M inclusive 
of the fifth defendant's share, S$ bad, then set up 
the plea of adoption now put forward by him and 
the alleged adoption was declared invalid and 
that snit finally resulted ina decree in favour of 
the plaintiffs except as to the share of the present 
fifth defendant, their brother, 


In the present suit. accordingly, plaintiff con- 
tended that the first defendant, S, was estopped 
by the decision in the previous suit from again 
relying on the above adoption. In second appeal 
the question referred for decision to the Full, 
Bench was whether the present claim of S, was 
res judicata, Held, the fifth defendant, under 
whom the plaintiff claims, was not interested in 
nor did he derive any benefit from, the reliefs 
sought by the plaintiffs in the previous suit, He 
could not under that decree, enforce any rights of 
bisown. Farther, with reference to tha shares of 
the plaintiffs in that suit it must be said that 
their brother impleaded by them us a defendant 
in that suit had no “ right to an 


ahs y relie€ ¢] ” 
within the meaning of sec 26 aimed 


of the Code and 
could not have been made a co-plaintif? therein 


The previous plaintiffs, therefore, could not be 
held to have “litigated in Tespect of a right claim- 
edin common” for themselves and their brother. 
the present plaintiff's vendor and the latter ar 
nota“ person interested in such right” Within 
the meaning of explanation V to § 13 of the Code 


The fifth defendant and the pl 
dee and representative, 
decision in the previous 


aintiff, his yen- 
are not barred by any 


suitand the first def 
dant’s claim therefore, cannot be held to be a 


red by ves judicata under gaid § 13, 
V of the Code, (3 MHOR 
and 13 Cal 352, Ref and Pol. 
ruled. 18 Mad 164, Not Fol), 
Mudali v Kulandaiyelu Pillai 


explanation 
217; 7 BL R Ap 33 
lf Mad 824 } Over- 
Somasundara 
- 28 Mad 457 
=14 MU J 404, 
1464—CPCOtirl 4-3 26 of 1882 


Plaintiff sued to sot aside 


the adopti ; . 
V. The Dlatrict Judge rojeated thocining nnn 


ad theclaim holding 
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that the plaintiff had no right to dispute the 
validity of the adoption unless he could show 
that it he succeeded he would have a right to 
stepin V's place, and that the question was as 
to the prior right to recognition as representative 
vatandar, He/d that the Judge was wrong, and 
thatthe plaintiffas one of the owners of the 
yatan wasentitled todeny the validity of the 
adoption. Eknath v Wasudey. 1896 P J 582. 


1465—C PC O [rr I, 4(a)=S 26—Joint 
plaintiff: cannot have their rights determined 


inter se— 


Held, that the plaintiffs having jointly brought 
this suit against the defendant for possession 
of certain property it was not open to the plaintiff 
No. 1 who was respondent inthe Court of 
Appaal to raise objections against his correspon- 
dent, plaintiff No. 2 and claim that he alone 

Ambelal y 
1896 P J 742. 


CPCOir2. 


1466—C PO OI rr2,5, 10,02 r3—Suit 
in name of Corporation—Consent—Nature— 
All defendants interested in cause of action but 
not equally—Misjoinder. 46 P R19114. 


CPCOir 3, of 1908=1882 s. 28 


This rule corresponds to section 28 of the C P 
Code of 1883 with some additions and alterations, 
The rale has been amplified by following the 
wording of English Or. XVI r 4, 


was entitled to the property. 
Bapubhai 


“The Committee realize that the words “in 
respect of the same matter” in rule 3 have given 
rise to great difficulty, and they think it advisable 
to follow the wording of the English rule and to 
omit them. ” See the Report of the Special 
Committee. 


By the omission of the words “in respect of 
the same matter” which occurred in the old 
section 28 and by following the wording of thé 
English Order XVI rule 4,the scopeof the present 
-yule has been made wider than the provisions of 
gogtian 39 of the OP od of 1882, Tha object 





of this rule seems to be to ayoid multiplicity of 
suit if it could be done without embarrassment 
toany of the defendants, The general principle 
governing the joinder of defendants would seem 
to be thatthere must be acause of action in~ 
which all the defendants are more or less inter- 
ested although the relief asked against them may 
vary and that separate causes of action against 
separate defendants though quite unconnected 
but atthe same sime involving any eommon 
question of law or fact, may be joined in one 
action ander the present rule, 


The words “in respect of the same matter” in 
section 28 of the old Oode, have been replaced 
by the words “in respect of or arising out of the 
same act or transaction or series of acts and tran: 
sactions” and the words “where if separate suits 
were brought against such persons any common 
question of law or fuct would arise” have béen 
added in order to enlarge the scope of the pre- 
sent rule, 


See Cases under 


(1) Multifariousness, 
_ @) parties. 
(3) Misjoinder, (1904) 18 ML J 484, 
5 P R1896. 


1467-1468—O PC 01,r3,02,rr8,6= 
(S. 28, 46), 


Multifariousness—Suit by co-owner for share 
of rent impleading other co-owners and claiming 


relief from them in the alternative not multifari- 
ous, 19 MLJ399. 


1469-C PC 01,rr3, 4, 0 2, rr 3, 6=(1882 Ss. 
88, 45)—Possession of land, suit for causes Of 
action, joinder of—Parties, joinder of. 


Where a purchaser of lands, from Defendant 
No. 2 being dispossessed by Defendant No, 1 
whoalso claimed by purchase from Defendant 
No. 9 sued Defendent No 1 for possession and an 
alternativeclaim for refund of purchaeg money 
against Defendent No 9, > 
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Held, that thore was only one cause of action 
- viz, dispossession of plaintiff from the land. 


Held, also—That Defendant No. 2 was & 
necessary party to suit. (19 Cal 123,8 Cal 963 fol. 
$3 Cal 821 Dist:) Serajul Huq Khan y. Dina- 
bundhu Sen. 6C WN 300=29 Cal 267. 


Notes:—Dist 6 C W N 585. Ref. 31 Mad 253 
=[8 ML J 338, 


1470-1471 —C P O O 1, rr 3, 4 (b) =1883 S. 
28)—Misjoinder of parties—Suit for possession 
of lands—Possession with many defendants from 
the same alienor—Landsin differeat villages— 
One trial if venue for trialis the same—Trial of 
issues—Interlocutory judgments on issues—Prac- 
tice—English practice followed. 


It is competent to a plaintiff to join, in one 
suit for possession of land, alienees of different 
portions of the same estate claiming under the 
same alienor. Even wherethe lands are situated 
in several different villages, provided the venue 
of the trial is thesame, the right of plaintiff to 
have his claim tried in one’suit is the same as, 
if thedifferent holdings were all in the same 
village. No objection can be taken to the suit on 
the ground of misjoinder of!parties under 8. 28 
© P C 1882 (11 Mad 106; 24 Cal 831; 29 All 267 
foll. 7 Bom 280 Dist). 


In cases like these, any difficulties arising 
from variety of defences can be cured by the 
successive trial of the issues separately affecting 
different defendants, Following the tnglish prac- 
tice, interlocutory judgments may, if the plain- 
tiff succeeds, be given against different defen- 
dante as their cases are disposed of, final judg- 
ment for possession of the whole property being 
reserved till the conclusion of the trial of the 


whole case. Umbai Mangesharo y. Vithal 
Vasudeo Shetti. 


11 Bom L R 84=88 Bom 298=5 M LT 230 
=1 Ind Cas 120. 


1472—C PCO 1, rr 3, 4 (b)=(1882 S. 24).— 

Misjoinder of partiesand causes of action—Re- 

lief asked common to, the defendants joined— 
Practice. 








The plaintiff owned a godowo in Bombay, 
He agreed with Messrs, Khimji Vishram (defen- 
dants Nos. 1-6) to let the godown from lst May 
1906 for a fixed term of 12 months, At the 
date of the agreement, the godown 
was in the occupa‘ion of Messrs. Nensy Khai- 
raz & Co, (defendants Nos. 7, 8). The plaintiff 
sued the two sets of defendants to recover from 
either the one or the other seta sum of money 
for rent of his godown. Messrs, Khimji Vishram 
alleged that they did not get possession of the 
premises in termsofthe agreement, that they 
obtained possession of only one compartment out 
of three on the 22nd May 1906, in consequence 
of which they had to hire other premises, The 
second set of defendants, Messers. Nensy Khai- 
raz & Co contended that there was an oral agree- 
ment with the plaintiff that they should occupy 
the godown till the end of May 1906, that they 
gave up possession of a portion of the godown 
before the 22nd May 1906, they gave up the pos- 


session of the remaining portion to the plaintiff and 


the first set of defendants. (Messr’s Khimji Vish- 
ram & Uo), lt was objected to this suit that it 
was bad by reason of misjoinderof parties and 
causes of action. 


Held, disallowing the objection, that the sub- 
ject matterin respect of which the plaintiff 
sought relief against both sets of defendants was 
rent of his godown, It was the same matter as 
regards both sets of defendants and both sets of 
defendants were interested in the adjudication of 


questions involved inthe suit andthere were 


many questions of fact which were common to 
the case of both sets of defendants. 


The object of S. 28 of the Civil Procedure 
Code is to avoid multiplicity of suits if it could 


be done without embarrassment to any of the 
defendants, 


The general principle governing the joinder 
of defendants would seem to be that there must 
be a cause of action in which all the defendants 
are more or less interested although the relief 
asked against them may vary but that separate 
defendants quite unconnected and not involving 
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any common question of law or fact cannot 
safely be joined in one action. Mayji y. 
Kuyerji 9 Bom LR 482=31 Bom 516. 































29 Mad 50, 8 Cal 170, 8 Cal 968, 12 Cal 555, 31 
Bom 516 Ref). 
Aiyathuria Rayatnon y. Meera Rayuthan 


18 ML J 238 =31 Mad 259. 
Notes:—Ref 11 Bom LR 499; 18M LJ 238; . 

3PMad 252, 1475—C PC, 01,rr3, 4 (b)=(1882 S, 28)— 
“In respect of the same matter”—Order XVI 


1473.—OP © O.lre3, 4 (b)=1882 §. 28— role'a, 


‘Same matter’-Misjoinder of parties-Suit by credi- 
tor against agent and debtor in the alternative, 
A suit by the creditor for recovery of money lent 


Role 4 of order XVI’ which corresponds with 
S. 28 C P O is wider than the section. Semble.— 
Two separate causes of action cannot be joined 
against two defendants in one svit. The right to 
relief against an agent for an alleged breach of 
contract and that against a partner of the same 
fi'm to have accounts taken and the partnership 
wound up, canhot be said to be in respect “ of 
Same matter.” (1896.) I AG 430; 86 Ch. Dist 
35; LR 1899.2 Ch D, 696; 223 referred to, 
IMuthappa Chetty v. Muthu Palani Chetty. 
27 Mad 80. ' 


from the debtor and inthe alternative, from his 

(the plaintiff's) agent,who alleged that he had lent 

the amount to the debtor, is not bad for misjoin- 

der of parties (27 Mad 80 Dist), 

Meyappa Chetty y. Perianan Chetty. 
16ML J 39=29 Mad 50. 


AET4&—O) PCO 1 xr 3, 4 (b) = 
(1882 $3.23, 25)-Misjoinder of parties defendants - 
“In respéct of the same matter”-Snit by assignor 
of mortzag= against mortgagor and his own as- 
signee for a mortgagze-decrea against the mort- 
gagorandin the alternativea personal decreé 
against the assignee-Mortgage, transfer of— 


Notes;—Dist: 29 Mad 50=16 MLJ 39, Not 
Fol: 31 Mad 252=18 ML J 93s, ; 


1476—C PCO Irr3,4 (b)=(1882 s,28)-Suit 
as heir of a deceased Person for possession of 
deceased's property from several lefendants— 
Defendants claiming under different persons—No 
concert among the defendants-Alleged misjoinder, 

Where the plaintiff claimed the ownership of 
the properties in suit theoagh her late husband 
and alleged that her rights had been infringed at 
different times and by different sets of defendants, 
and it was found that the latter did not act in 
concert and did not combine together to dispos- | 
sess the plaintiff: —Held,that there were separate 
causes of action against seperate sets of persons, 
and the trial could not Proceed upon a single 
cause of action, Ram Prosad y SM 
Sachi Dassi. 6CWN 585, 


Per Benson and Wallis JI.—Chief Justice 
disseniente. A Suit by the assignee of 
a mortgage against the mortgagor and 
his assignor the mortgagee fora teortgage-decreo 
in the first instance against the mortgagor for the 
whole amount mentioned in the m ortgage and in 
the alternative, fora money-decree against the 
assignor [mortgagee] in respect of the amount 
that may be proved to have been received by him 
subsequent to the assignment and a mortgage-de- 
cree in raspect of the balance is not bad for mis- 
joinder of defendants, 


‘Per Wallis J.—The words “ in Tespect of the 
Same matter in S. 28 indicate that claims to re- 
lief might be joined in one suit against several 
defendants wether they constituted separate 
causes of action ur not so long as they are in 
respect of the same matter, The Scope of S. 28 is 
wider than that of Eaglish rule 4,0 XVI, and 
Eaglish decisions wader rule 4 are not applicable 
toS.28CPC. 


Notes—Ref:8 CL J 196; 


1477—C PO O1,rr 3, £ (a)=(1882 $ 98)— 
Misjoinder of Parties—Misjoinder of causes of 
action—Assault—Suit for damages, . 

Plaintiff's fatherand son, went to the house of 
defendants, two brothers. During the interview, 
in which the second plaintiff was claiming pay- 
ment of soma money, a quarrel took place ia the 


Obitter - Baglish decisions on rule 1, 0. XVI 
areapplicable to eagag of joinder of plaintiff 
under 8:26 OC. P, g. (25 Mad 736,27 Mad 80. 


201 


DESAI § CENT, CIVIL DIGEST 1811=-)91¥, 


202 


CP C908 0.4 r 3=(1882:8.28)-Coneld. C P C4908) 0.4 r 4=\1882, Ss. 26, 28)- 


course of which the first defendant struck the 
first plaintiff with his shoe and the second defen- 
dant struck the second plaintiff on the head with 
his fist. The plaintiffs, thereupon, filed a suit 
against the defendants, for damages. The defen- 
dants contended that there was a misjoinder of 
parties and causes of action. The lower Courts 
disallowed the objection and awarded to plaintifis 
Rs. 300 as damages: 


Held, (1) that as regards the joinder of de- 
fendants, they could rightly be sued together, 
under S, 28 of the Code of Civil Procedure, as it 
was found that they were acting in concert; but, 


49 4 @) that the two plaintiffs were not entitled 
to bring one suit, for evidently they had not the 
same cause of action, since the infringment of the 

‘first plaintiff's right to personal security took 
place when be was struck and was quite distinct 
from the infringement of the second plaintiff's 
right when he received a blow: and (3) that the 
case did not come’ within the terms of S, 578 of 
the Code, 

Varajlal v.Ramdat 3 Bom L R (878 =26 
Bom 259. a 


Notes: —Dist: 33 Cal 1183=10C WN 1010 
=4.CLJ121. Ref: 11C W N 680; 29 
Bom 219; Fol 34 Cal 662. 


0 PC0,1r3—See © PC.(1908) 0 1) 
Case No, (1461). 9 P W. R108. 


+ —0O1r 8—To appoint a trustee and to re- 

cover trust properties—Joinder of parties.—See 
C P C (1908) § 92 Case No. (1142). 

4LBR183. 

—01r 3—See 0 PCO 213, Case No (1565) 

29 Cal 257. 


C.P.C. 0.19. 4-1882, Ss. 26 28. 


_ Notes:—This rule corresponds with the latter 
parts of ss. 26, 28 of the © P C 1882, and follows 
Mnglish order XVI rr 1 and 4, 


OP GC-OI r4.-Attachment before judgment- 
Defendant called upon to show cause or fur- 
nish security. See—O P CO 38 rd. Case No 2919 

ily , 20 M LJ 980. 


ot r4-See-C 2.0.0 2r 8. Case No (1565) 
'S f 29 Cal 257. 


—Q1 r 4— To appoint a trustee and to 


Concla, 


recover trust properties-Joinder of parties, See 
C P G (1908) S 93, Case No (1142). 4 L B R183, 
—Oir 4 Cl (a) 


See—also cases under:— 
(2) CPC (408) 01 r1. 


(2) C PC (1908) O 1r 3, Case No (1474). 


81 Mad 252, 
—Oir 4B- 
See (1)C P CO1 rl, Case No (1460) 
26 Bom 289. 
(2) CPO (1908) O1r 1, Case No (1461) 
9 PWR 1908, 


(3) OPCOLr. 4 (b) 
*.C P€ 1908 or. ir 5. 


Notes—This is new, It follows English Order 
16, r 5. 


C PC 1908 0 1r 6=1882 S. 29 


. See Oases under:—Parties. 


CPC 1908 0.1. r 7. 


Notes—this rule is new. 
English order 16 r 7, 


It follows, the 


C PCOi1r. 8=S. 30, 32 of 1882 


Notes—This rale corresponds with section 80 
of the C P Code, 1882. The only change madé in 
sub-rule (1) ‘is the substitution of the word 
“persons” for the word “parties” which contained 
in the old section, Sub-rule 2 corresponds with 
para 4 of section 82 of the old Code with the 
addition of the words “ or for whose benetit.” 





“| We have, on the suggestion of the Advocate 
General of Madras, added the words, “or for the 
benefit of after the words “on behalf of.” See 
the Report of the Select Committee. 


See Cases under:— 
Parties. 


— 01r8 —Procedure in case of death of one 
of several plaintiffs or of sole plaintiffi—See C P 
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0.022r3 Case No 2741. 27 Bom 162. 


1478—O Ir 8 (1]=[(S8 30]—Applicability— 
Leave when necessary. 


Semble: The first part of S 30 should be read 
as implylng that the plaintiff therein contemplated 
wishes to aue on! behalf of other persons similarly 
interested in suing, they also wishing the same. 
(5 All 602 ref to). Maharaj Bahadur Singh y 
Paresh Nath Singh. 31 Cal 839 at 845. 


CPC 1908-0 Ir. 8. See 0 PC 1908. S2 
cl, 11, Case No 47 ll M LT 257. 


1479—C PC O |r. 8=1882 S. 30-Leave given 
after commencement of action-Previous refusal- 
Validity of suit:— 


Leave to sue under S. 30 of the Code need not 
necessarily precede the commencement of the 
suit, but may be given after ithas begun. Where 
leave has been so given, it is immaterial that an 
application for permission to sue has been previ- 
ously refused. (23 Mad 38 ref. to, 21 Bom 784 and 
22 All 369 foll). Chennu Menon vy Krishnan 

25 Mad 399. 


1480-0 PC [1908] Ol r8 [1]—Muhammadan 
Law-Religious endowment—Place used as ceme- 
tery—Form of suit--Permission of Court under— 
Right of suit—Trusts, suits relating to, A WN 
1885, 219. 


1481—U P C OL r8 [1] =[1882S, 30]—No 
formal order made—Permission:— 


"A suit under S 30, C P CO, by one on bebalf of 
a class is not vitiated by thefact that the order 
granting permission was not duly recorded in the 
order sheet, if in fact permission was granted and 
the other formalities were duly complied with (21 
Cal 180, foll). Kalu vy Jan Meah, 29Callo0O 


Notes—Ref: 33 Cal 905=10 © W N 867, Dist 
NCWWN 85=40L J 370, 


1482--C PC OIr8 [1)=[1882 S. 30]—Dis- 
missal of suit—Non-service of notice-Non-publi- 
cation of advertisement, 


The suit was dismissed on the ground that 
the notice required to;be served under S, 30 O 
P C was not served, nor was any advertisement 
published; but the plaintiff applied, in his plaint 
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permission, and the defendant in his written state- 
ment mentioned the names of the other persons 
interested in the plaint property, 


Held, as the plaintiff asked for permission in 
the plaint, even though there was no express 
order granting it, the presumption was that it 
had been granted, inasmuch as the plaint was 
admitted and registered. 


It is the duty of the Court to cause service of 
notices ur the publication of advertisement, 


The plaintiff's suit should not have been dig- 
missed for the failure ofthe Court to perform the 
duties imposed upon it by the section, 


Makh Lal Singh y Jagdeo Tewari. 
35 Cal 1021. 


1483--C PC Ol. r. 8-Will-Executor-Legatee 
-Suit-Administration suit, 


The plaintiff, a legatee under a will, brought 
a suit, against the executors of the will, to re- 
cover the sum bequeathed to him by the testator, 
The Court of first instance awarded his claim, 
The lower appellate Colirt, was of opinion that 
the plaintiff should have brought an administra- 
tion suit, making the other legatees under the 
will parties to it, The Court asked the plaintiff 
to amend the plaint and to add all the legatees 
as parties, This the plaintiff declined to do, at 
which the Court dismissed his suit as one not 
properly framed, On appeal to the High Court, 


Held, tbat the lower appellate Gourt was in 
error in holding that the plaintiff was not entitled 
to sue the executors for the legacy bequeathed te 
him, Purshotam y Kala. 3 BomLR 932= 

26 Bom 301. 


Notes --Ref 9 Bom L R 404, 


1484-C PC O1r8(1) 88.92 and 93= (1808 
Ss.30, 639)-Public religious trust—Right of mem- 
bers of a sect to worship—Infringement—Right 
of suit—Special damage—Representative suit by 
some members —Notice on others, how seryed— 
Advertisement—S, 30—Civ Pro Code, application 
of—Parties. 


The plaintiffs, who were members of the Sat- 
chasi community in their village, purported to 
bring this suit under S. 30, on behalf of them- 


selves and other members of that community for 
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a declaration of their right to take part in the 
management of the worship of a goddess and for 
joint possession with the defendants of thé land 
on which the worship was carried on. Notice of 
the suit was personally served on certain impor- 
fant members of the caste known to the plaintiffs 
and by advertisement in newspaper on others. 


1485—1486—C PCO 1 r 8—Practice— 
Parties to a suit—All interested persons—Repré- 
sentative order. 


It isa general rule that all persons interested 
ought to be made parties to a snit however nume- 
rous they may be so that the Court may be en- 
abled to do complete justice by deciding upon and 
settling the rights of all persons interested and 
that the orders of the Court may be safely execu- 
ted by those who are compelled to obey them and 


Held—That the suit was properly instituted 
under §. 30, and tlie formalities prescribed by 
that section were sufficiently complied witb, Per 
Rampini, J—S, 639, Civ Pro Code, did not apply 
as the suit was not instituted on bebalf of the 
general public, the members jof the Satchasi 
community being a small and easily determinable 
body. , 


future litigation may be prevented, This rule no 
doubt yields to the exigencies of particular cases 
and there are well established qualifications of it: 
one of them is power of the Court under S, 30 of 
the Civil Procedure Code to maké a representa- 


Per Woodroffe, J—This was a case of public 
religious trust, though not a trust for the public 
at large, but only for a portion answering a par- 
tioular description. tive order. Sursangji v Partapsang. 


§.30, Civ Pro Code deals with procedure 5 Bom LR 937=28 Bom 209. 


lon}y and does not affect substantive righte of 


suit. 1487—C PC 01,1 8=S. 30 of 1882, 


Where the right to sue existe, it is open in Representative suit by riparian owners—Divi- 


cases of this nature for two persons to sue with 
permission under s, 539 or for one or more to sue 
on behalf of the rest with permission under §, 30. 
ér for all interested to joinin suing. 


sion by Government for non-riparian purposes— 
Damage necessary—Cause of action distinct. 

5M LT 149=19 M LJ131=32 Mad 141= 
2 Ind Cas 325. 


In the case of an infringement of a right ofthe 
general public, no suit can be brought under S 30 
or at all, unless on proof of special damage in 
which case either one person sues in respect of the 
infringement of hia individual right, and the sec- 
tion does not apply, or if he should sue on behalf 
of others, similarly specially injured, he sues on 
their behalf and not on behalf of the general 
public, 


1488 —1489—C P O (1908) 01r8 (1). 


Claim of private right by plaintiff over land— 
Claim of public right by defendants—Parties— 
Irregularity in not recording formal order—Effect 
—Specific Relief Act, 1877, s, 42. 6 Ind Cas 46. 


See also Cases under:— 
’ 8.30 should not, in its application, be limited 
to cases where the parties though numerous can 
be definitely ascertained. A suit may be institu- 
ted under this section, on behalf of a defined class 
of the general public thongh that class may, as in 
this case, be composed of a more oF less indefi- 
nite number of persons. (7 All 183 Ref. lOC WN 
581, Ref, 9 Mad 463, Appr: 20 Cal 497, List and 


disapproved.) Monmotha Neth Das v 


Harish Chandra Das- 10 C WN 8675 
; 88 Cal 905, 


(1) Suits by some of a Class as Represen- 
tatives of Class 

(2) Right of Suit—Charities and Trusts, 

(8) Appeal orders Cases Nos (800, 803). 
18 Cal 100, 12 Mad 489. 

(4) Limitation Act 1877 8. 23, 

(5) Parties—Adding parties to suits, 

(6) Debtor and Creditor, : oe 

96 Bom 677, 
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C PC (1908) 0 1 r 8=(1882,Ss. 30-32) 


(7) Hindu Law—Joint Family. 
(8) Common land 


CPCO.1r. 8 (2)=S. 32. 1882 


Persons for whose benefit suit is instituted 
or defended may apply to be made a party. 


1490-1491—C P C 0 1 rr 8(2) 10, cl 2 (=S. 32 
C P © 1883)-Partition suit—Separated members- 
Whether necessary parties—Construction of S 32. 


Held, that it isa general rule, a rule upon 
which 8, 38 of the old Code 1882 and, O 1,r 10 of 
the new Code 1908 is founded, that all persons 
interested ought to be made parties, so that the 
Court may be enabled to do complete justice by 
deciding upon and settling the rights of all. per- 
sons interested and that there are some special 
features in a partition snit, which make it obliga- 
tory that all persona, interested in it and likely to 
be affected by it, should appearin the case either 
as plaintiffe or defendants. §S, 38 is to be coustru- 


ed widely. 


The expression “all questions involyed in the 
suit” found in Ol r10cl2C PC1908 (=S, 32 
of the old Code),would in a partition suit include 
not only the question arising out of the plaint, 
but of the plaint considered along with the state- 
ment of the defence, (1889) 58 L J Q B 410 (411) 
(1896) 65 L J Q B, 18 (20) Ref. Amrut vy 
Mukund. 5 NLR152 


1492-1500—C P CO7/rr8 (3),11=(1882) s. 32 
—Givil Procedure Code 1882 #.32- Parties joinder of 
—Application to add: party—Limitation for—Li- 
mitation regarding suit asto added party—Dis- 
missal of mortgage suit against—added defendant 
as barred by Limitation—Effect of, on other 
defendants. 


Held by the Full Bench—That a court, in join- 
ing parties under section 32 of the Civil Procedure 
Code is untramelled by any question of limita- 
tion in respect of an application for such joinder, 
but the joinder cannot be made in disregard of 
any question of limitation in respect of the suit 
itself as affected by such joinder. When a party 
defendant has been adde to a suit either upon the 
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C PC (4808).0 1 r 8=4882.Ss. 30-32), 


application of the plaintiff or by the court of its 
own motion, it is competent to him to take objec- 
tion thatas against him the snitis barred by limi- 
tation, and if such objection is well founded it’ 
must prevail and the suit as against him must ba 
dismissed, (30 LJ 57€; Appr; 24 Cal 640; 27, 
Cal 640 Over; 12 Cal 612 Expl). 


When a person has been added as a defendant 
in 4 mortgage suit upon the allegation thathe is 
interested in the equity of redemption, but no 
investigation had been made as to the extent, if 
any, of his interest; if the suit is dismissed against 
him on the ground that it is barrad by limitation; 
the decree as against the othérs will stand;no ques- 

tion of the distribution of the mortgage debt vould 
be decided as there are no materials, 


Ram Kinkar Biswas y Akhil Chandra 
Chowdhury. 2M LT 187 (F B)=. 
11C WN 350=5 CLJ249= 35 Cal 519. 


Notes—Ref: 35 Cal 1065=8 CL J 286; 13 0 
WN 186;7 0 L J 251; 36 Cal’ 675=9 0 
LJ 523;100L J 496:4 ALJ 194, 


‘ 


1501—C PC 0. I, rr 8 [3}, 10[2] = [1888 8, 
32]—Misjoinder of parties, ) 


Plaintiffs 1 and 2 brought a enit as the 
daughter and adopted son Tespectively of N, to 
Tecover possession of N’s property from the de- 
fendants, The plaint alleged that both were own- 
ers of the property and sought a declaration of 
the ownership of the plaintiffs as against the de. 
fendants; but it contained no allegation ana 
for relief in favour of plaintilf l,in the event of 
plaintiff 2’s adoption rene! found not gent ; 


Heid, that suit was not bad for misjoinder 
since plaintiff 1 beyond alleging in the plaint 
that she was N’s daughter did not set ap her 
right to recover the property as his daughter, but 
claimed it with plaintiff 2 on the ground that the 
latter was N’s son and that she lived with him. ' 


Ningawa y. Ramappa, 5 Bom LR 708= 
28 Bom 94, 


Notes:—Ref; 31 Bom 80;8 Bom L R gor, 
Dist; 9 Bom L R 1054;°33'Bom 7 
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€ PC (1908) 0 1 r 8=(1882, Ss. 30 
32)--Concld, 
See also Cases under:— 


(1) Parties—Parties to suit—Striking 
off parties. 


(2) Specifice Relief Act 1877 S 9 
(1886) A W N 138. 

(8) Limitation Act (1908) Ss. 4, 5, 
22 A WN (1888), 58. 
(4) Appeal—Orders. Cases Nos.(800,802). 
13 Cal100=12 Mad 489. 


—C PG (1908) 0. 1rr 8 (2), 10 (2), (3), (6), 
11—Addition of receiver as party.—See Receiver. 
14.0 WN 65856 Ind Cas 24. 


—0 PC (1908) 0.1 rr 8 (2), 10 (2), (3), (5), 
11—Special or second appeal. 3ML4J 223. 


—O P O (1908) 0, 1rr 8(2) 10 (2), (3), 
(5), 11—See Insurance. 8SLR 191— 
4, Ind Cas 1160. 


—C P © (1908) 0. 11r8 (3), 10 (2), @), 
(5), 11—See Joinder of parties. 118 PR 1890. 


—0.1r. 8 cl. [2]—See 0P CO (gos) O, 1 
1, Case No, (1461). 9PWR19038. 


—0.1 Fr. 8 cl. (2)—See 9 PC (190%) Out 
r9, Case No. (1504). 28 Bom 94. 


—0.1 vr. 8 cl. (2)—Whethera fresh defen- 
dant can be substituted for x sole defendant 
against whom no cause of action is found to exist 
—Notice under S. 424 (1853) is necessary in case. 


See CP C (1908) S. 80, Case No. (1095). 
59 P W R 1908. 


CPC 0.1ir.9=S. 31 of 1882. 


Notes:—This rule corresponds with section 

81 of the O P Code, 1882. The words “ or nun- 

joinder of parties have been added, and the 
second para of section 31 of the old Code has 

bien omitted, It follows the Englieh Order XV 1, 


x, 1, and the principle Inid down in 31 Mad 873. 


IIc © 44. 
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CPC (i908 Oir 9= 4882. S. 31) 
—Contd, 
—0.I, vr. 9 of 1908=(1882) S. 31. 
See Cases under:— 
(1). Misjoinder. 
(2) Multifariousness. 
(3) Parties. 


—C PCO. Ir. 9-See Power of Court Act 
VIII of 18/6 (Bengal states Partition). 
13 Ind Cas 123. 


—C POO.I, r. 9—See Misjoinder of parties 
—Suit not liable to be dismissed. 
12 Ind Cas 206. 


1502—C PC 0.1, r9=S. 31( 1882 )—Par- 
ties, non-joinder of — Suit not liable to be dis- 
missed. 

If no issue framed and plaintiff not allowed 
an opportunity to adduce evidence on the point 
of non-joinder although the objection was taken 
by the defendant in the first Court. 

Umri Mal v. Jai Gopal, 217 PLR1910. 


14508—C PC 0.1, r. 9—Suit for land award- 
ed at partition of whole culturable land of village 
—Parties—Duty of Appellate Court,— 


The plaintiff sued eleven defendants for pos- 
session of a small corner of gorah land which had 
been awarded to him at a partition of the whole 
culturable land of the village. 


The Court of first instance impleaded tho 
whole proprietary body as co-defendants, 


In his appeal to the Divisional Court, the 
plaintiff again made the eleven original defen- 
dants respondents, 


The Divisional Judge rejected the appeal on 
the ground (inter alia, that the whole of the pro- 
prietary body had not been made respondents, 


Tield, that the Divisional Judge was not justi- 
fied in rejecting the appeal for want of parties, 
there being no reason why the principle of Sec- 
tion 3], Givi) Procedure Code, should not be ap- 
plied, so far as may be, by Appellate Courts. Two 
courses were open to the Court: 

(1) to decide the appeal as between the par- 
ties before it, leaving with the plaintiff. 
appellant the risk of not having bronght 
the other defendants before the 
Court) of 
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C P C 4908) 0 1 r 9=(1882, S. 34)- 
Contd, 


(2) to have used the power given it by See- 
tion 559, Civil Procedure Code, if the 
Court considered it necessary, and to 
have directed that the other defendants 
be made respondents. 


Held, also,that the suit (which was instituted 
while the Punjab Land Revenue Act, 187), 
Was in force) was not excluded from the cogni- 
zance of the Civil Courts by. the provisions of 
that Act.—Ali Mir y. Gulab Din, 5 P R 18992. 


1504—C PCO. I, 1.9; 02 rr. 4, 5=(1882 Ss, 
31, 44)—Misjoinder of defendants or causes of ac- 
tion—Snit by transferee from heir of deceased 
Muhammadan against another heir and transferees 
from such other heir, 


A plaintiff came into Court claiming a por- 
tion of the inheritance of a deceased Muhamma- 
dan on the allegation that he had by two sepa- 
rate sale-deeds of different. dates purchased the 
property from two of the heirs of the deceased, 
and that the said property was withheld from 
him by another of the heirs of the deceased, who 
was in possession of some of it, and by certain 
transferees of other portions from the said heir. 
Both the remaining heir and the transferees 
from him were made defendants. Held, that 
there was no misjoinder of parties or of causes 
of action in such a suit. (11 All 33 fol.). With 
reference to the objection that the claim included 
both moyeable and immoyeable property, and 
that the leave of the Court for the joinder of the 
two claims had not been obtained, it was held 
that s, 44 of the Code of Givil Precedure did not 
apply to such a case. (10 Mad 375 at p.506 ref.to.) 


Mazhar Ali Khan y. Sajjad Husain Khan, 
1902 A WN 85=24 All 358, 


Notes:— Fol: 4 ALJ 121; WN { 1907 } 36; 
29 All 267; 30 All 560 F B=[1908] W N 
235;5 A LJ 647 FB, 


1505—CPCOIr9. S. 2 —Civil Courts— 
Jurisdiction —— Suit against Administrator— 
General,— 


A suit brought against the Administrator- 
General must be instituted in the District Gonrt: 
pnd it makes no difference if the Administrator- 
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CPC 4908) 01 r 9 (1882, S.13D- 
Coneld, 


General isnot a party to the suit in his official 
capacity, but is sued simply as representing the 
estate of a private individual. 


Antone y. Administrator-General of 
Bombay, 6 Bom LR546=28 Bom 529, 


1506—C PCO1 r9 — Infringement of— 
Rights of manufacturer and im porter of an arti- 
cle regarding a trade-mark. 


Importers can only protect marks indicating 
importation by them. If their importation is 
not indicated by the marks but otherwise, as 
for instance by the étyle and name under which 
they trade as importers, they could not use to 
restrain the use of the marks, and could only sue 
if their trade ‘name’ and style were deceitfully 
assumed by a rival. 


A trade-mark, which represents not the 
importer’s reputation but the manufacturer's, ia 
under the control and protection of the Jatter, 
not of the former, Heiniger y. Droz, 

3 Bom L R 1=25 Bom 438. 


—0.I,r.9—SeeCP C [ 1908 ONT ray 
Case No. [1459]. 33 Cal 367. 


CPC O.J, r.10-1882 S.27 Ss. 32, 33. 


Notes:—Sub-rule (1 ) corresponds with sec- 
tion 27 of the © P Vode, 1882. The changes in- 
troduced by this sub-rule are the substitution of 
the word “instituted” for the word “commenced” 
and the omission of the word “persons” and of 
the words “ with his or their consent ”, 


Sub-rule (2) corresponds with paras, 1 and 2 
of section 32 of the O P Code of 1882, Material 
changes have been introduced in this sub-rule as 
willappear from the comparison’ of this’ sub- 
rile with paras, 1 and 2 of section 22 of the old 
Code. 

Snb-rule [3] corresponds with para, 3 of 
section 82 of the C P Code of 1888, with some 
modiffcations. 

Sub-rule [4] corresponds with section 93 of 
the C. P. Code of 1882, with some modifications. 

Sub-rule (6) corresponds with para. 5 of, sec- 
tion 32 of the C P Code of 1882, with some modi- 
fications, 5 te 

Fara 4 of section 32 of the O P’Code” of 1882 
has been reproduced in rule 8 8 sub-rule (3), 
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CP C4908) 04r 10=(1882, Ss. 27 
32 33)-Conéd. 


ofa wrong person through a bona fide mistake 
the principal's name should be substituted for that 
of the agent under s, 27,C P Con the initiative 
of the principal, or of the agent or of the Court 
itself, Case remanded with the substitution of 
the principal as-plaintiff, for determination on 
the merits. (1 LB R191 ; 350 Vist: 2 N WP 
H 0179 ; 21 Bom 205 ; 20 Mad 467; 12 W R117 


Ref.) ALS PSSoobramonion Chetty v 
Myat Tha U. 4L BR 95, 


Suit in the name of wrong person-Court 
may add a substitute. 


1807—0 PC 0 1, r (10)=1882 (8, 27)—“As 
*Plaintiff’—Applicability of section to wrong 
‘person made defendant. 


8, 27, C0 P Gapplies only to casesin.which a 
suit has been instituted in the name of a wrong 
pé¥son as plaintiff And notto cases in which a 
Suit ‘had been instituted against wrong person 


$e 
as defendant. Basavaraju y Parry & Co. 
a 27 Mad 315 at 326. 


1510—O P 0 011r 10 (1)=(1882s.27)—Plain- 
tiff—addition of, after commencement of suit— 
Bona fide mistake, institution of suit through. 


The original plaintiffs claimed title to the pro- 
perty in suit under a tamlik-nama executed in 
their favour by their father, B The defendant 
denied that plaintiffs bad any title to the pro- 
perty in suit ; he did not plead that the tamlik- 
juma did not cover the property in suit and did 
not at any time ask for anissue as to the effect of 
the tamlik-nama, 


1508—CPCO1 r 10(1)—Substitution of 
fame of another person as plaintiff—Application 
by plaintiff disclaiming interest in subject-mat- 
ter of suit, for. 


The plaintiff brought a suit for pre-emption 
against the defendant in respect of an under pro- 
prietary tenure on the ground that she was the 
‘Superior-proprietor. During the trial of the suit 
she presented to the Court an application in 
which it was stated that she was mistaken in 

"believing she wasthe superior proprietor, and 
_ she prayed tliat) under the/provisions of s. 27 of 
the Code of Civil Procedure, the name of her 
son, who was the superior-proprietor, might be 
Substituted for her own inthe plaint. Her son 
did not appear in the case and there was no evi- 
dence to show that he consented to the substitu- 
tion of his name as plaintiff. The Court reject- 
ed the application and dismissed the suit. eld, 
that the name of the plaintiff's son could not be 
substituted for her own under 8. 27 Civil Proce- 
dure Code, and that her suitwasrightly dismiss- 


Bd. ee Sheoraj Kuar y Hari Kishan. 
3 0C 347. 


B then presented a petition that he might be 
added as a plaintiff, and bis sons made the same 
request. Upon the facts of the case the Court 
held that the suit was commenced as it was 
through a Lona fine mistake on the part of the 
plaintiffs within the meaninig ofs. 27 of the Code, 
Held, further, that the case came within 5s, 27 
which allows an addition or substitution of a 
plaintiff “at’any stage of the casé,” and that B 
was rightly added’as a plaintiff. Abdul 


Wahid Khany Sadiq AliKhan. 7 0 C193. 


4511—O PC Or 10(1); O VI r17C10=(Ss, 
27, 58)-Wrong person—Applicability to case of 
mistake—A mendment of plaint. 


S. 27, C PG, is applicable in cases where by 
bona fide mistake of law or fact, actions have 
been brought in the name of wrong person, (0 
Mad 467 ; 6 Ch D 82 ref to.) Gopal Das Agar- 

; wallah y Budree Dass Sureka, 

10 C W N 622=33 Cal 657, 


_ 1509—OP C O1r 10 (1) =(1882 8.27) —Suit 
by agent in his own name—Dismissal of suit— 
Right of principle to. appeal—substitution of 
principal's name as plaintifi—s. 230, Contract 


Act. 15120 P CO1r 10 (1)=(1882 «. 27). 


Wheré a suit is brought bya plaintiff claiming 
as ole partner and it iv found ‘there ‘are’ others, 
the plaintiff is entitled to have the  plaint 
amended (17 Bom 413 fol), Vadilal y Khusal, 

27 Bom 157=4 Bom L R 968, 


Where a suit was dismissed on the ground 
that agent could not sue in his own name, it was 
held,on. appeal by the principal. 


AG That as the suit was commenced in the name | 
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CPC (1908)0 1 r 10=(1882 Ss. 27 
32 33-Contu, 
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CPC (1908) 0 1 r 10=4882 Ss. 27 
32 33-Conta, 


°1518-—c PCoO1r10 (1)=(1882 S.27)—Suit | minstration yet if the act is for the benefit of 


by plaintiff having no right to sue—Substitution 
of right person, 


The words “‘if the suit is brought in the name 
of the wrong person as plaintiff” cannot be con- 
strued as excluding altogether persons who may 
institute the suit without any right to do so. 


Where a suit has been instituted in the name 
of a person who has no right to institute such 
suit, the Court has power to order that any other 
person may be substituted as plaintiff, provided 
it is satisfied that the suit was so commenced 
through a bona side mistake. Krishna Boi y 
The Collector and Government Agent Tan- 
jore, 2MLT 447=30 Mad 419. 


1514—0 PC-0O1 1.10 (l)=S, 27—Party— 
Addition and substitution of accounts, suit for 
—Bona fide mistake —Mistake of fact or in law 
—Administration, order, for, when relates back— 
High Court's power of iuterference-Interlocutory 
order, 


O, 1110, sub r (1) of the Code of Civil Proce- 
dure is applicable Ouly to cases where it is esta- 
blished that the suit has been improperly instita- 
ted through a Jona fide wistake, but such mistake 
may be one of fact or of law, 


Three of the five heirs of the testator viz A. 
B and C after the decision by the lower Court as 
to the invalidity of the will ina suit for construc- 
tion of the will, and during the pendency of an 
appeal against that decision, instituted a suit 
against the representatives in interest of the exe- 
cutor andthe other heirs for accounts. After 
the suit for construction of the will was with- 
drawn, owing to adverse decision of the question 
by a Full Bench, A, and D one of the shebaits 
under the will, after obtaining letters of adminis- 
tration, applied in the account suit that they be 
substituted or added as parties and that Band O 
might either be removed from the suit or trans- 
ferred to the category of defendants, 


Held, that A and D were to beadded to and 
substituted for the parties, and they were entitl- 
ed to maintain the suit, 


Although an act done by a party, who after- 
wards becomes administrator, to the prejudice of 
the estate, is not made good by subsequent ad- 


the estate the order relates back, so that by virtue 
of the appointment, the alministrator is able to 
Tecover against such persuns as bave interfered 
witb the estate, and ther by tc prevent from be- 
ing prejudiced and deposited. 


It is within the powers of High Court to 
interfere with interlocutory orders, if the Court 
is satisfied that such interference is needed in the 
interests Of justice, Chsru Chunder Dutt 
y Sarat Chunder Singh. 120 LJ 537,: 


1514—C P CO Ir 10 (1) O 22, r 4=(1888 88,27 
and 368)—Addition or substitution of name as 
plaintiff in a suit brought by one, not entitled to 
bring it, 


A defendant has a right to the dismissal of @ 
suit brought against him by an unauthorized 
person and the defect cannot be cured by the ad- 
dition or substitution of the name of the person., 
who might have brought the suit unless the case 
comes within s. 27 O PO, Rani Raghubans 


Kuar y Hashmat Ali. 70C78.. 


-O Ir 10 cl) of 1908-1882 S. 27. 


See Cases under:— 


(1) Limitaton Act, 1877, S 22, 
(2) Parties-Adding Parties to Suits-Plain- 
tiffs. 


—01r10-Tenant raising title of third Par- 
ty—Remand by lower appellate Court-Inherent 
powers. 


See © PC (1908) S 151 CasesNo (1407), 
11 Ind Cas 183, 


—OIr 10 (1)—See C PCO Ir 10 (2) Case 
No: (1625) 83 Mad 115. 


—0O IF 10 (2)—See also cases under CPC 
O 1 8:(8), 
-CP CO ir 10 (2). 


— O1r10(2)—Receiver if may be added as 
party by C urt suo motu. See-Practice Parties, 
14 CWN 654, 


OT 
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CP C 4908) 0 1 r 10=1882, S. 27 | C P C 4908) 0 1 r 10=(1882 Ss. 27 
32 33)-Cunta, 32 33 —Conta 
4516-1617—C P OO Irr 10(2), 8 (8) (5) 1520—C PCO I 1rl0 (2), (3), (6),8 (8), ll 
8 cl (2) 11—Misjoindr of parties. —Parties-Jurisdiction of District Judge to add any 
Plaintiffs 1 and 3 brought a suit as the daugh- party—Civil Procedure Code, 8 33. 
ter and adopted son respectively of N, to recover- S$ 8% of the © P Ois in no way inconsistent 
possession of N’s property from the defendants. with S63 of the Land Aquisition Act, and » 
he plaint al'eged that both were owners of the District Judge has,therefore,jurisdiction to add any 
property and sought a declaration of the owner- one interested in the compensation as a party to 
ship of the plaintiffs as against the defendants: | the proceedings before him, even though he was 
but it contained no allegation asking for relief in no patty to the proceedings before the Collector. 
favour of plaintiff I, in the evnt of plaintiff 2's Kishenchand y. Jagannath Prasad. 1902 
adoption being found not proved. A WN 215=26 All 188. 
Held, that suit was not bad for misjoinder Notes—Appr: ll C W N 430. 
since plaintiff 1 beyond alleging in the plaint 
that she was N’s daughter did not set up her right 
to recover the property as his daughter, but 
claimed it with plaintiff 2 on the ground that the 
Jatter was N’s son and that she lived with him. 
Ningawa vSRamappa 
5 Bom LR 708=28 Bom 94 
Notes.—Ref: 31 Bom 80;8 Bom L R 897. Dist: 
9 Bom L R 1054, 32 Bom 7. 


4518—C P 00 Irr10 (2), @), @),8 @): ll 
$107 (2) O 22 r 11=(1882 Ss 32, 682)-Practice- 
Parties—Joinder of party in appeal-Suit relating 
to a public trust—Oourt’s inherent power to add 
parties. 


§. 32 O P C Couped with S 582 gives an ap- 
pellate Court power to add as parties to the ori- 
ginal suit, Even if this be not so, 8 32 ia not 
exhaustive, and an appellate Court has inherent 
power in a case dealing with a public trust to 
add in the appeal such new parties as may be 
necessary for the protection of the public interests 
the public being interested in the appeal. 

Gyananda Asram v. Kristo Chandra Mu- 
kherji. 8C WN 404. 


4519—OP € OI rr 10 (2), @), @)8 @))) 
Or 8=(1882 S.32)-At any time—Partition suit— 
Addition of parties after judgment but before 
decree—The power of the Court to add parties 
under 8. 32 depends on the question whether 
the case is sub judice. A partition suit in which 
judgment has been delivered adopting the report 
of the Commissioner and directing a decree to be 
drawn up in terms of the report is sub judice be- 
fore the decree is engrossed on stamped paper and 
signed by the Judge, and the Court can add parties 
before it is sa engrossed, Jotindra Mohan 
Tagore y. Bejoy Chand Mahatap. 
2 ; 82 Cal 488. 






































1521—C P GO Irr 10 (2), (3), (6), 8 (2), 1 O 
22r 4=(1882 Ss, 368, 32)—Application for 
substitution to deceased defendant—Substitution 
of heirs under s, 368—Sabsequent knowledge of 
Probate of will-Substitation of executors in place 
of heirs—Bona-fides—Limitation, 


Where anapplicant obtained substitute of names 
of the heirs of a deceased defendant underS 368 
CPG,, through want of sufficient information 
that probate of the will of the deceased had been 
granted, and subsequently applied, more than 6 
months after death, to have the names of the 
said heirs struck out and that of executors sub- 
stituted:— Held, that the application was one 
under S 32 C P C and that even under S 368, C P 
C, it was not barred as the applicant has through- 
out hada bona-fide desire to effect substitution 
of the proper legal representatives and had shown 
sufficient cause for delay. Syed Hossein Ali 

vy Abdur Rahim. 7C WN529. 


1522—C PC O1r10(2), (3), (5), 8(2), 1l— 
Ss. 7,11, 45=S, 32 of 1882—Application by 
alleged adulteress to be made a party. 


The alleged adulteress cannot be made a party 
to suit byja wife for divorce against the husband 
on the ground of incestuous adultery. The words 
“all proceedings under this Act between party 
and party” in s, 45 of the Act apply only to pro- 
ceedings after the parties tothe suit have been 
determined in accordance with the Act. 8S 7 of the 
Divorce Act doesnot apply to procedure. S, 33 
of the C PC, cannot apply to the case- of substi- 
tution, dismissal, or addition of parties in divorce 
proceedings, Also, her presence in the suit is not 
absolutely necessary for it. (L R 8 P D 217,4B 
L R (Ov) 51; (1899) P 204 ref. to.) Ramsay v 
Boyle 80 Cal 489. 
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CP C (1908) 0 4) r 10=/1882 Ss: 27 
32 33)--Contu, 


1523—0 PC O 1, rr 10(3), (3), (5), 8(2), = 
S. 32—Order refusing to made parties—Revision. 


Held that an order under s, 32 refusing to 
make the applicant party was not open to 
revision by the High Court under s. 682, 
Code of Civil Procedure as an appeal would lie 
from the decree.in the case to the High Court. 


Ghunrani vy Raj Kumar. 2W N 55. 


1524-C PC Oy] r 10,(2), (3), (5) 8 (2). 11 = (1882 
S. 32)—Parties, joinder of—Application to add 
party—Limitation for—Limitation regarding suit 
as to added party—Dismissal of mortgage suit 
against added defendant as ‘barred by limitation 
—Effect of, on other defendants. 


Held by the full Bench thata court, in joining 
patties under s. 32 of the C PC. is untrammelled 
by any question of limitation in respect of an ap- 
plication for’such*jomder, but the joinder’ can- 
not be made in disregard of any question of limi- 
tation in respect of the suit itself as affected by 
such joinder. When a party defendant has been 
addéd to'a suit either upon the application of the 
plaintiff or by the court of the plaiutiff or by the 
court of its own motion, itis competent to him 
to fake objection that as against him the suit 
is barred by limitation and if such objection is 
well founded it must prevail and the suit as 
against him must be dismissed. 


When a person has been added as a defendant 
‘iu a mortgage suit upon the allegation that he is 
interested in the equity of redemption, but no in- 
vestigation had been made as ‘to’ the extent, in 
any of his interest, ifthe suitis dismissed against 
him on the ground that it is barred by limitation 
the decree as against the others will stand; no 
question of the distribution of the mortgage debt 
could be decided as there are no materials. 


Ram Kinkar Biswas vy Akil Chandra 


Chowdhury. 2MLT187= 
5CLJ 242 F B=11C WN 350= 
35 Cal 519, 


14.25—C P.-C 0:1 10 (2), (3)y[5], 8[2], 11 0 
Lr 10.[l] [4] =Ss 27, 32,33—Order 1 Rule 10 
Amendment of Plaint—Substitution of new 
plaintifi—Suit barred—Computation of the pe- 
riod of Litnitation —Limitation Act 1908 Sce- 


tion 22, 
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C PC 1908).04 r 10=(1882 Ss. 27; 
32 33)—Conta, 

Vand R minors by their mother and guar- 
dian M brought a snit on a promissory note 
not executed in their favour against S and others, 
On second appeal, it was held that they were not 
entitled tose. Anapplication was then made 
to bring M the right plaintiff on the record. The 
question arose whether at the date of 
the application for amendment the suit was 
barred. 


Held, that the effect of an amendment is to 
date it as of the date on which'the Court: of Rirst 
Instance ought to have made it and that. could 
not: be earlier than the date of the application. 


The effect of s, 22 of the Limitation Act is that 

a mistake to be corrected under O.1r. 10 must 
be corrected before the limitation period of the 
suit expires. (30 Mad 419 Ref, 20 Mad 467: 21 
Bom 680.and 14,Cal 400 Ref.) Subbaraya 
Iyer y Vaithanatha lyer. 7MLT185= 
33 Mad 115=5 Ind Cas 931. 


0 1r0.cl2 


See. @ PC [1908] 0141. Case No, [1461] 
9PWR 1908 


01r10 Cl 2—Whether a fresh defendant 
can be substituted for a sole defeudant against 
whom no cause of actionis found to exist 
Notice unders. 424 [1882] is necessary in case, 
See C PC [1908] S. 80. Case No [1095] 
59 P W R1908, 


C PC 908) 04 r 10 (4)=1882 S, 33 


See Cases uuder;— 
Parties 

1526—CP CO 1R 10 [2], [3], [5], 8 [2], 11 
—Party addition of —Limitation. 

In a suit to recover the price of work done to 
the Government where a servant of the Govern- 
ment was origina!ly made the Defendant, and the 
Secretary of State was subsequently added asa 
Defendant.: Held—That the addition was not a 
rectification or substitution of the original Defen- 
dant, and forthe purpose of limitation against 
the Secretary of State the suit should be consi- 
dered to have beeninstituted on the date when 
he was madea party. Mandardhar Aiich y, 
The Secretary of State for India in Coun- 
cil, 6 CW N 218, 
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CPP d908 O1r 10-1882 Ss. 27 
32 33)-Concid, 
01r10C138 
See C PC [1908] O 1 r 1.Case No. [1461] 
9P W R1908. 
—01r10 cl (3) 
See cases under © P © [1908] 0, lr S8cl (2) 
O1ir 10 cl. (5) 
See Cases underC PCO1r8cl (8) 
—01F 10 cl (5) 
See O P 0 1908 01 R1 Case No l461. 
9 PWR 1908. 


CPCOir Il-=S..32 


Notes—This rule corresponds with the last 
para of 8, 32 of the C P Code of 1882. The word 
“ person” hasbeen substituted for the word 
“ plaintiff.” 


—0O1irii— 
See O P O (1908) 01 B 1, Case No 1461 

9 PW R1908. 
—01 r11— 


“See Cases ander C P C (1908) Ol r8 cl. (2) 


CP CO1ir12-S. 35 of 1882 


‘Notes—this rule exactly corresponds tos, 35 
of the © P Code of 1882, with this modification 
that the word “where” has béen substituted for 
the word “when” in the beginning. 


“CPCO41r 13-S. 34 of 1882. 


“Notes—This role cortedponds to s. 34 of the 
©© B Code of 1882 with some change in the langu- 
“age’and phraseology, as will appear on a compa- 
*rison of the two. The words “znless the ground of 
“objection hia’ subsequently atisen” are new. 

CPC O1r18 

"Bee (1) Parties—Non joinder of parties 

(2) Misjoinder 
8) Parties—Objection as to’ defeat of 
aiid parties 
1527—C PO Olr 13=(1882 s. 84)—Non- 
joinder of parties—Objection Limitation, 

“An objection"as'to the "non-foinder" of the par- 

~~ Hlepialleged to be necessary ought to be yateed"by 









tage of the bar of limitation. 
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CP C 4908) 0 11 13=1882, S. 34 
-Concid, 
the defendant at the earliest opportunity; where 
this is not done and the parties omitted are in 
consequence not added until after the expiry of 
the period of limitation for a suit against them, 
the defendant willnot be permitted to take advan- 
Hazari Mal v 
Bhavani Ram 4MLT 447. 


CPCO2r 1=S. 42 4882) 


See (1) Rent, suit for 


(8) Res judicata+Matters in issue, 
31 Mad 885. 


(3) Parties—Adding parties to suits. 
Oudh SC 802. 


1528-1580—C P C 0O,2r1=S.42—Suit 
seeking declaration that property is safeable“in 
execution of decree—Frame of suit—Court-fee— 
Act VII of 1870, s-7iv(¢) v and esch. iiyart. 17 
(iii)-Meaning of “consequential relief is prayed.” 


The Court executing a decree for monéy held 
by the appellant against the first respondent 
relessed from attachment certain properties, on 
the second respondent objecting to their attach- 
ment and salé on the ground tHat one of thé pro- 


*pertiés had béen'given'to’her by dééd by the first 
‘respondentand the other had Been’sold to her by 


deed "by ‘him, ‘Diiréupon the appellant sued, 
under’s, 283 of the Odde of Civil Procedure, 


: praying for'two declarations, (1) that the deedsot 
gift and sale be declared void as against’her claims 


under the decree, and (2) that the two properties 
be declaréd liable'to gale in’ execution ‘of *the 
decree ‘as belonging to the first respondent, ‘Ald, 
that the suit Was not open to the objection that 
it Was not’framed in accordance with the pro- 
visions of s, 42, Clyil Procédure Code, the appel- 
lant having asked forall that she could ask for, 
and ‘not being entitled to have the deeds’ déliver- 
ed up, atid cancelled. Held, aslo,'that the words 
“eonbequential relief “is prayed’ in’s.7, 1V, (©), 


ahd sohi If art, 17iif,“Act VIP of 1870; mesn™‘is 


prayed from the'Court trying ”” the suit brotight 
to obtain’ the declatatory décree, “not frdmh¥omne 
other Court; which on the'atrength of such de¢tee 
may be moved to grant some rélief,” ‘stich as-res- 
to¥ation of an attachment and theréfore that ‘the 
suit did fot*fall “under 8. 7) 1V¥ (0): Held;*‘aleo, 
‘that the Suit regarded gs a suit to try the title did 
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C PC i908) 02 r1=(1882 S. 42) 
Conta, 


not fall under s.7, V. Held, also, that the suit 
in respect of the first declaration sought, required 
a Oourt-fee of Rs,10 under art. 17, iii, sch. IJ, 
Act VII of 1870, and that in respect of the second 
declaration sought, it required a Court-fee of Rs. 
10 under the same article, on the analogy of the 
ruling in 10 Bom, 610, Held, also that although 
it may be that the appellant might have obtained 
all the protection that she could require for her 
rights as judgment-creditor by praying for the 
latter declaration alone, a Court-fee of Rs 10 must 
be paid in respect of each of the reliefs claimed. 
Hasin Bano vy Riasat Ali. Oudh SC 225, 


8. 43. See Civil Procedure Code, 1882, s, 13, 
5 0C173. 


C. P. C. 4908) 0, 2r. 1 


See also cases under:— 


(1) Transfer of Property Act, 1982, ss, 85, 88, 


(2) Res Jadicata—Matters in issue. 


1531—C. P.C. 0. 2.r. 1. Expl. 11, 12, 43- 
Mortgage Suits—‘ Act VIII of 1859,Ss 2and7 
—‘Cause of action,” meaning of—Matter directly 
and substantially in issue,” meaning of— 
“Subjects in dispute,” meaning of—Suit upon 
specific mortgage—Dismissal—Suit upon another 
mortgage: 


A plaintiff who seeks to redeem a specific mortgage 
or to eject;on a specific lease and fails in such suit 
on the ground that the mortgage or lease sned on 
is not proved is not thereby precluded either by 
reason of S. 43 or Exp! 11 toS. 13 from seeking 
to redeem the property comprised in the former 
suit or.a specific portion thereof on another specific 
mortgage or to eject the person in possession on 
the strength of his title. (20Cal 79 explained), The 
expression‘‘subjects in dispute’’ in S.42 of the Civil 
Pro. Qode does not connote the corpus or object- 
matter of a claim but signifies the jural relation 
between the parties to a suit, forthe determina- 
tion’ of which the snit is brought i. ¢. the cause of 
action or the subject matter of Jitigatiqn or, in 
other words, the right which oné party claims as 
pgainet the other and demands the judgment of 
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C PC(i908) 0 2r 1=(1882), S. 42 
=Concid, 


the court. The object of the section is to require 
the plaintiff to bring forward his whole case as tc 
the matter of litigation on the question of right 
involved in the suit and not to require him to 
unite all the causes of action which he may have 
against the defendant in respect of the corpus or 
object-matter of the suit. The penalty for non- 
compliance with S, 42 is provided by S. 43 and 
Expl 11 toS. 18, The expression “matter directly 
and substantially in issue” in S. 13, will include 
not only the cause of action on which the suit is 
based but also all matters which are or ought to 
be, put in issue for the determination of the cause 
of action. Ss, 13 and 43 C. P. O. are not exhaustive 
of the law of res-judicata and this law has been 
the same under both the old and new Codes and 
isthe same as the English aw. The absence in 
S. 13 of the Code of 1882 (XIV) of the expression 
“cause of action” found in the old Code (Act VILL 
of 1859,8.2) does not denote any deliberate 
change inthe law, and S.13 does not require 
every plaintiff to exhaust in one suit all the causes 
of action which he may have at the date of the 
suit in respect of the property or the relief claimed 
by him and which he may then be aware of. It is 
not the law that ifa plaintiff sued for certain 
property on a false claim or cause of action when 
in reality he hasin fact and law, a true claim 
and cause ofaction for the same property of 
which he is aware he must be taken in law to 
have abandoned or relinquished his true claim and 
cause of action. (23 Mad 259, treated as overruled 
by the Full Bench decision in 26 Mad 104.) 
Ramaswami Aiyar y Vythinatha Aiyar. 
13 MLJ 448. 


1532—0. P.C. 0.3 rr. 1, 2-Suit premature— 
Dismissal-Further suit-Scope of Ss. 42,43. S. 43 
of Civil Procedure Code, is not applicable to a case 
where a suit is dismissed as premature and a3 
brought without any cause of action, So, when 
the cause of action arises, a subsequent suit for 
the claim is maintainable. 8. 43, Civ. Pro, Code, 
explained. Ahmad Khan y Mehr Khan 

35 PR 1898. 


C.P.C.0.2 r.1—See 0.P,6.0.3. r. 4 
Case. No, 1600. 86 Cal 609. 


CPCO. 2r. 2=S. 43 of 1882 


Notes—This rule corresponds with section 43 
of the O, P, Ccde of the 189%, The. impertant 
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€ P C4908) 0.2 r 2=1882,S 43)-Cone JC PC 1908) 0.21r.2=4882S.43)-Coned, 


changes introduced in this rule are the substitu- 
tion of the word “relief” for the 
insub-ruole 3 andthe omission of the 
“obtained before the first hearing” which occurred 
jnthe old Code after the words “Jeare of the Court 
in the same clause. 


word “‘yvemedy 


words 


The words “and successive claims arising wr 
der the same obligation” have been added after 
the word “performance” in the explanation, 





4 Ommission to sue for and relin- 
quishment of part or whole of claim. 
(1533-1544) 

2 Special cases under 0 2 r2. 


(a) Suits for mesne profits and 
possession (1545-1550) 

Suits for arrears ofrents of 
successive years (1551-1552) 


(b) 


(¢) Declaratory suits (1558 ) 
(d) Mortgage suits (1554-1557A) 
(e) Successive application for exe- 


cution of different reliefs 


(1558 ) 
8 Miscellaneous cases 1559-1561. 


' 


See Cases under :— 


1 Onns of Proof—Relinquishment of 

portion of claim. 

2 Relinquishment of, 

“sue for, portion of claim. 

; 8 ight of suit, 

_CP.C (1908) 02r2,O0VI r170 Vil 
r11—Plaint—Amendment of plaint. 

: (1885) A WN 167. 


CPC(1908) 02 rr2,6& 0 VIrl7— 


Misjoinder—of causes of action. 
41 PR 1887. 


Ol, r2,OXXI, 63, 
Ganses of action,’ 
Wi} G, ©. 44 


s 73—Misjoinder—of 
43P R 1897, 





41583-1534—C P C 0 2r 2=(1882 
medical attendance-Part paid by writing a promis- 
sory—note—Snit 





or ommission to 





(1) OMISSION TO SUE FOR AND RELIN- 


QUISHMENT OF PART OR WHULE OF 
CLAIM. 


S 43)-Fee for 


on promissory—note—Second 


suit for balance barred, 


P, a medical man, 
dant’s father, 


was engaged by R, defen- 
on Rs. 100 per day. For a portion 


of the fee, R executed a promissOry-note,and the 


balance was agreed to be set off against R's fee 
for conducting a case of P in a Civil Court. After 
R’s deatb,P sued the defendant on the promissory 
—note and got a decree. He then brought this 
suit for recovery of the balance, which was to be 
set off, and also a further sum for subsequent 
attendance, on the ground that, R having died,he 
{ R ) could not perform his part of the contract, 
Held, that the suit was barred by the provisions 
of S 43,The causes of action of the two suits were 
in reality the same, that is, the breach, of the 
agreement to pay Rs 100 per diem, and the fact 
that a promissory-note was given, in satisfaction 
of part of the debt, did not take the case out of 
the S43. When the plaintiff brought his first 
suit K was dead, and he could fall back upon 
the original agreement. But the suit for fees 
for subsequent attendance was not barred. 
Prio Nath Mukerji v Bishyanath Prasad. 
4A LJ85=A W N(1907) 41= 
29 All 256. 


1535—C PCOII,r 2—Suits in respect of 
different parcels of land-Different causes of action 
—Alternative claim common to all different suits, 
—Mortgage—Redemption. 10 CLJ83= 

3 Ind Cas 395. 


1536.—C P CO 2r 2, cl 2 and 3—Contract 
Act, S 43—Joint effect of— Omission of claim in 
prior suit against one promisor no bar to suit 
against a co-promisor :— 


The rule in King v. Hoare is a judgment and 
consequently even if the principle be applicable 
to India where a claim was Omitted as against a 


| promisor and subsequent suit is brought as against 


his co-promisor in respect of the omitted portion 

the subsequent suit is neither barred by 8 43 0 P 

©, (1882 ) or Section 43 of the Contract Act. 
Ramanjuly y Apavamedu Ayingsr. 


83 Mad 347, 
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(1) Omission to sue for and relinquishment 
of part or whole of claim—Concld. 


1537-1543.—C P C 0 2 r 2—-(1883 s 48)-Code of 
Civil Procedure ( Act XIV of 1883) sec 43—“suit” 
plaintiff include what—sec 11]—set off, omission 
to calim portion, effectof—Subsequent suit for 
such portion barred. 


Where under sec III O P O the defendant 
claims to set off an ascertained sum of money 
against the plaintiff's demand, he is bound to 
include in his cross-claim, the entire amount due 
to him in respect of the same cause of action, and 
is not. entitled to split it up and claim a set off as 
to a portion thereof and then sue in respect of the 
balance such a suit would be barred under the 
provisions of seo 43 C PO. 


The terms ‘suit’ and ‘ plaintiff’ in sec 48 0 P 
C includea claim for set-off anda defendant 
claiming the same respectively. Nawbut Pattek 
vy Mohesh Narayan Lal, 1 CLJ364= 


32 Cal 654. 

1544.—C PC 08 r 2—(1882 seca 373, 43 ) 

Suit—Omission of part of claim—With drawal 

without leave to withdraw on condition—Non ful- 
filment of condition—Effect, 


If a Plaintiff withdraws from a suit without 
the leave of Court, section 43 of the Civil Proce- 
dure Code is a bar to his instituting a fresh suit in 
respect of any portion of the claim which he may 
have omitted to include in bis previous suit. The 
same oonseqvences follow when a plaintiff is al- 
lowed to withdraw with liberty to bring a fresh 
suit on condition of paying the Defendant's costs 
within a certain time and fails to pay such costs 
within that time, Hare Nath Dasv Syed 
Hossain Ali. 10CWN8. 


2 SPECIAL CASES UNDER 0 2R2. 


(a) Suits for mesne profits and 
possession, 


1545.-C PC O2r, 3 (1882 S 48 )—Posses- 
sion—Cause of action—Splitting—Certificate of 
galo--Snit for exclusive possession of lands—Suit 
to recover share in joint land. 

Per Chandavarhar and Astone JJ.—Where 
the purchaser at a Court sale sues to recover ex- 
clusive possession of certain lands belonging to 
the judgment-debtors, and on the termination of 
the proceedings in bin favour, he ingtituter gue 





(2) Special cases under 0 2 r 2—Contd, 
other suit to recover by partition the share of the 
judgment-debtors in other lands which are held 
by them jointly with their co-parceners, his 
second suit is not barred by the provisions of S 43 
of the Civil Procedure Code, although he bases his 
claims in both the suits upon the self-same certi- 
ficate of sale issued to him by the Court. 


Per Crowe J. ( diseenting )—Both in this suit 
and the previous litigation plaintiff has relied on 
the title as evidenced by the certificate of sale. 
He may be entitled to more than one remedy in 
respect of the same cause of action, and he may 
sue forall or any of his remedies, but if he omits 
(witbout leave of a Court obtained before the first 
hearing ) to sue for any of such remedies he shall 
not afterwards sue for the remedy 80 omitted. 
Narayan y Shamrao. 5 Bom L R238= 

27 Bom 879, 


Notes ;-Fol 7C L J 384. 


1546—CPOO2r2 Ss ll—FxrplIVO2r 
2—Ss. 13Expl. Il, 48—Partition suit for posses- 
sion of a house alleged to have ‘been partitioned 
in proceedings beforea Court of Revenue—Sub- 
sequent suit for partition of the same house in a 
Civil Court. As the result of the partition pro- 
ceedings ina Court of Revenue the sites of cer- 
tain houses were partitioned. The plaintiffs 
believing that the buildings themselves had been 
partitioned brought a suit for the recovery of 
their sharein the house alleging a dispossession 
from their share by the defendants, But they 
were defeated in this suit upon the ground that 
the supposed partition of the houses by « Court 
of Reyenue never could have taken place. Upon a 
second suit brought by the plaintiffs in a Oivil 
Court askiug for partition of the house property 
held that neither S 13 nor 43 C P O wasa bar, 
Balbhapadar Nath vy Ram Lal. 
1904 A WN 89=26 All 501= 
1 ALJ 228. 


1547—C PC O3r2S 9—Civil Procedure 
CodeS 48—Summary suit for possession— 
Plaintiff restored to possession—Subseqnent suit 
by plaintiff for mesne profits— Burden of proof:— 
One Lachmi Narain died possessed of certain 
immoveable property. He left him surviving & 


| widow Mukhta Kunwar, Narain Das obtained 


porsession of yome portion of the eald immoyeabls 
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(2) Special cases under 0 2 r 2—Contd. 


property,as he alleged under a lease from Mukhta 
Kunwar, and held possession at any rate for 
some months, down to the 27th November 1877. 
After the death of Mukhta Kunwar one Sheo 
Knuwar, who claimed to be the adopted son of 
Mukhta Kunwar, by some means other than legal 
process dispossessed Narain Das, Narain Das 
thereupon instituted a suit under S. 9 of the 
Specific Relief. Act, and having obtained a decree 
in that suit was restored to possession. He then 
instituted a suit against Sheo Kunwar to recover 
mesne profits for the time during which he was 
out of possession. As to this suit it was held, (1) 
that the suit was not liable to be defeated by 
reason of S. 43 of the Code of Civil Procedure 
and (2) that'the other issues that arose in the 
suit were whether the defendant was the trae 
owner of the property, the burden of proving 
which was on him; and, if defendant established, 
his title, whether: the plaintiff had such an inter- 
est in the property, under the lease set up by 
him or otherwire, a8 would entitled him to 
remain in possession as against the defendant. 


Sheo Kunwar v Narain Des 
1902 AWN 139=24 All 501. 


1548—CP COlIr2s 47—Suit for posses- 
sion of land—Wrong description of land given in 
plaint aud in the decree-Order passed for execu- 
tion, in respect of the property claimed but 
wrongly described in the decree, reversed—Frresh 
suitfor declaration in respect of such property, 
whether barred. 5 ML 7T294=1 Ind Cas 806. 


1549-C PO O2r 2=(1888 8. 43)— 
Cause of action- Whether same for a suit for specific 
performance of a contract to reconvey land and 
for the mesne profits of the property—Specific 
Relief Act (1 of 1877), 8. 19. 


Asuit for specific performance of a contract 
to reconvey a certain plot of land after its breach 
and the claim for mesne profits of the property, 
to which the plaintiff is entitled in consequence 
of thedelay on the defendant's part to execute the 
Teconyeyance, are based on the same cause of 
action. 


A plaintiff instituted a suit for the specific 
performance of a contract to reconvey a plot of 
land, in which he did not claim mesne profits to 


_ Which he was entitled in consequence of the 





surrender, 
obtaineda decree and then sued for arrears of 
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defendant’s delay in performing the contract; 
subsequently to the decree for specific perfor- 
mance, he brought another suit for the mosne- 
profits; held, tbat the plaintiff's suit for mesne- 
profits that accrued due before the institution of 
the suit for specific performance was barred 
under 8. 43 C P O. 
Mohesh Ram Pal 


Ganesh Ram Pal v 
18C WN 669 


1550—C P OC O 2 r2=(1883 8 f43)— 


Suit to recover possession—Fresh suit, to recover 
mesne profits, 


Held that a subsequent suit§for mesne profits 


is not barred by the provisions of sec 43, Vivil 


Procedure Code, where a suit for possession of 


the lands for which mesne profits are claimed 
has already been filed, (11 Mad 210; 9 Oal 283319 
Oal 615; Fol. 11 Mad 151 Not fol.) 


Gutta Saramma v Maganti Ramanedu. 
4M LT 192=31 Mad 405. 


(b) Suits for arrears of rents of successive 


years. 
1551—C PCO 2r2 (1882s, 43) same cause 


of action—Suit for possession—Subsequent suit 
for arrears of rent. 


‘Ihe property in suit wasa house let onan 


agreement under which the tenant underlook, to 


vacate the premises on a month's notice, The 
notice was duly given, but the tenant did not 
The landlord sued for possessson and 


rent due under the lease. The question was 
whether the suit was barred by sec. 43 of the 
Civil Procedure Code and whether the claim ior 
rent was a partof the claim which the plaintiff 
was entitled to make in respect of the cause of 
action on which he founded his suit for possession, 


Held, that the causes of action were clearly 
different, The cause of action for any portion 
of the rent is complete when that part of the 
rent is due and is unpaid; the cause of action for 
the recovery of property does not arise until 
the tenancy is determined the one is founded on 
the obligation to pay for the occupation, the 
other on an obligation to withdraw from the 
occupation. 


A claim “in respect of” a cause of action is a 


claim ‘founded on" that cause of action and the 
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C P C1908) 0 2 r 2=4882:S.43)-Conta, 
(2) Special cases under 0 2 vr 2—Contd, 
difference between a claim “founded on” a cause 
of actionand aclaim “arising ont of” 
of action eeems to be more a difference of meta- 
phor than a difference in the quality of the 
claim. (19 Cal 615; 11 Mad 151; 11 Mad 210; 9 
Cal 283; 17 All 533; RSA G14 of 1905 Fol: 27 
Mad 116 Dist:). Subbarya Chetti vy Rathna- 
vleu Chetty 5 M LT 105=32 Mad 330=2 

Ind Cas 313. 


1552—C PC.0 2r 2 (1882S. 43)—Snit for 
rent—Prior suit for rent fora subsequent fasli- 
Separate Muchilika~Bar—Vendors-Suit for price 
of goods sold:— 

A snit for rent for a particular fasli will 
bar a subsequent svit for a prior fasli, the cause 
of action in both cases being the same, i. e. the 
tenancy, even though the rents became due under 
different documents and at different times Obier. 
—A vendor must sue for the price of all goods 
sold till the date of plaint. (4M H CR 343 1 
Exch. 479 followed. ) Shanmugam Pillai v 
Syed Gulam Ghose 27 Mad 116. 


Notes:—Ref: 32 Mad 330, 


a cause 


(c) Declaratory suits. 


15538—C PC 0 2r 2; 0 23 r 1=(1883, Ss, 43 
and 373)— 

First suit for declarationof right and parti- 
tion—Second suit for partition of joint property— 
Cause of action identical — First suit withdrawn- 
Second barred—Limitation Act (XV of 1877), 
Art, 106—Suit for partition, asuitfora share in 
dissolved partnership. 


The plaintiff brought a suit for declaration 
tbat certain property in Moradabad District 
purchased by the defendant in bis name, was 
purchased with the money belonging to the 
parties and taken out of the partnership business 
of which the parties were joint owners and for 
partition of that property. The suit was with- 
drawn without permission to bring a fresh suit 
as the parties referred the matter in dispute to 
arbitration, The arbitration fell through and 
the plaintiff brought the suit for partition of 
certain property situate at Naini Tal which had 
been purchased in the joint names of the parties. 
In the plaint, be alleged that the property at 
Naini Tal was purchased with the profits of the 
‘partnership business. Held, tbat the cause of 
actions in both the suits were identical and the 
second suit was barred by S. 43 of the Code of 
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C PC (41908)0 2 r 2-4882, S.43)-Contd’ 
(2) Special cases under 0 2 r 2—Oontd, 


Civil Procedure. as the plaintiff ought to haye 
included his present claim in the first suit, Held, 
further, that the suit was barred by S. 373 of the 
Code. Held further, that the suit’ 
was also barred by Art. 106 of the Limitation 
Act inasmuch asit was suit for a share in the 
profits of a partnership which had been dissolved 
more than 3 years before the suit. Nias Ahmad 
vy Abdul Hamid. 5 ALJ 278= 
A WN (1908), 181=80 All 279.’ 


(d) Mortgage suits, 


1554—C PC O 2r 2=(1882 s. 43)—Cause of 
action—Account stated—Mortgage transaction. 


The defendant traded in Zanzibar as the agent 
of one Khimji, who owned five shops within the 
German jurisdiction. To release from attachment 
these shops, the defendant obtained from the 
plaintiff a sum of Rs 7,000 ont of which he ap- 
plied Rs. 5,869 in discharge of the attachment, | 
and returned the balance to the Plaintiff. As a 
security for the repayment of Rs. 5, 869, the 
defendant became personally responsible for the 
amount, and as part of the same transaction, he 
got @ mortgage in own favour from Khimji of the 
five shops and in turn sub-mortgaged them to the 
plaintiff. Asa result of these transactions, the 
plaintiff debited Rs, 2,753 in the general account’ 
which wasin the name of the defendant, The 
plaintiff then brought Suit No. 193 of 1899 
against the defendant to recover the balance dua 
on this general account; and a few days later he’ 
brought another Suit No, 196 of 1899 for the 
purpose of enforcing certain rights under the 
sub-mortgage. ‘The first suit was decided in the 
plaintiff's favour; but the second was thrown ont 
6n the gronnd that it was barred under S, 43 of 
the Civil Procedure Code. 


Held, that the second suit was not barred by 
8, 43 of the Civil Procedure Code, since the two 
claims were notin respect of the same cause of 
action. The cause of action in the earlier suit 
was an adjusted account in respect of the trans 
action arising out ofthe mortgage; and the 
mortgage constituted a cause of action itself in 
the second, : 


An acconnt stated respecting @ debt consti- 
futes a new and distinct cause of action, the con- 
sideration being the ascertaining of the previous: 
ly uncertain state of the transaction between the 


a 
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C P €1908)0.2 r 2=41882, S.43)-Contd, CPC (1908) 0 2 r. 2=(1882 S.43)-Contd: 


(2) Special cases under 0 2.r 2—Contd. 
parties, while a promise to pay is implied by the 
admission of the balance. Hansraj v Lalji. 

6 Bom LR 454=28 Bom A47, 


-4555/—C PCO 31 9'8s.13 Expi li, 42, 43-Mort- 
gage Suits—“ Act VIITof 1859 $3. 2ndand 7- 
© Gause of action” meaning of—Matter directly 
and substantially in issue’’meaning of —* Subjects 
in dispute.” meaning of Sait-Upon specific mort- 
‘gage—Dismissal—Suit upon another mortgage. ~ 


A plaintiff who seeks to redeem a specific mo- 


rtgage or to eject ona specific lease and fails in 
stich suit onthe ground that the mortgage or 
lease sued onis not proved is not thereby pre- 
cluded ¢ither’ by reason of S. 43 or xp. ll ‘to 
§. 13 from seeking to redeem the property com- 
prised in’ the former suitor a specific portion 
thereof on another specific mortgage or to eject 
the person in possession on the strength of his 
title. 20 Cal 79 explained. The expression “ sub- 
jects in dispute” in S.430f the Civil Procedure 
Code does not connote the corpus or object matter 
of a claim but signifies the jural relation between 
the parties toa suit, for the determination of 


which the suit is brought /.e.,the ‘cause of action or 


the subject matter of litigation or in other words 


the right which one party claims as against the 
other and demands the judgment of the coart, 
The object of the section is to require the plaintiff 
to bring forward his whole case as to the matter 
of litigation on the question ofright involved in 
the suit and not to require him. to unite! all’ the 
causes of action which he may have against the 
defendant,in respect of the corpus or cbject matter 
of the suit. The penalty for non compliance with 
§, 42 is provided by S.43 and Expl 11 to S. 13. 
The expression ‘“ matter directly and substan- 
tially in issue” in S. 13, will include only the 
cause of action on which the suit is based but 
also all matters ‘which are or ought to be, put in 
issue for the determination of the cause of ac- 
tion, $8.13 and43 C PC are not exhaustive of 
the law of res-judicata and this law has been the 
game under both the old and new Codes and is the 
same as the English Law. The absence in S. 18 
of the Code of 1882 (XIV of 1882) of the expres: 
‘sion. cause of action "found in the old Oode 
(Act VIL of 1859, S. 2) does notdenote any 
deliberate change in the law, and S. 13 does not 
require every plaintiff to exhaust in one suit all 
the causes of action which hemay have .at the 





(2) Special cases under O 2 r 2—Contd. 


date of the suit in respect of the property or the 


relief claimed by ‘him aud which he may then be 


aware of. Lt is not.the law that if a plaintiff 


‘sued for certain propetty on a false claim or 


cause of action when in reality he has in fact and 
law. a true claim and cause of action for the 
same property of which heis aware he must 
be taken in law to have abandoned or relinquish- 
ed his true claim and cause of action. 32 Mad 
259, treated as overruléd by the Full Bench 
decision in 86 Mad 104. Ramaswami Aiyarvy 
Vythinatha Aiyar. 13M LJ 448, 


1556—C PC O. 2 r, 2=(1882 S.43)—Suit for 
redemption decree—Second suit for surplus pro- , 
fits recovered by mortgagee during mortgage not 
maintainable—Effect of Art, 105, Limitation Act 
(XV of 1887), 


Art, 105 of the Limitation Act must not be 
construed so as to conflict with thé provisions 
of S. 43 of the Code of Civil Procedure, and must 
be deemed to refer to cases which the mortgagor 
has got possession for the mortgaged property 
otherwise than by a suit for redemption. U WR 
564 and 34 Cal 223 Ref:). Where a mortgagor 
brings a suit and obtains a decree for redemption 
he cannot maintain a second suit for recovery 
of surplus collections made by, the mortgagee, 
during the period of the mortgage, S. 43 of the: 
Code of Civil Procedure being a bar to the main-, 
tenance of that suit. 


Per Karamat Husain, J.—The right to claim 
the surplus profits is synchronous with the right 
to claim possession of the mortgaged property, 
and to hold that the cause of action for claiming 
excess collections accrues when the mortgage- 
debt has been satisfied, is inconsistent with the 
principles on which the law of redemption is, 
based (26 Bom 661, 31 Bom 627; 34 Cal 223; 4 A, 
LJ 763;6 BHOR 97 (99); 8Cal 593; 19 Cal 
615 Ref:).Ram Din vy Bhup Singh, 5 AL J 192 

_, =A W.N (1908), 96=80 All 228, 


1557—O PG 0, 2 r2=S, 43 and s 13 ExplJL 
—Snuit on one mortgage no bar to subsequent 
suit on another mortgage of same property. 


A suit brought by A against B on an alleged 
mortgage which was dismissed, is no» bar, to 
another suit by A against B on. another -mort~ 
gage in respect of the same properties under ss, 
$3-and 13.0f the Code of ».Givil Procedure’ 
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C P C1908)0 2 r. 2=(1882,.S 43)-Contd.'C P C1908)0 2r 2=(1882:S:43)-Coneld, 


(2) Special cases under 0 2 r 2—Concid. 


(22 Mad 259 overruled. 26 Mad 760 followed. 37 
Mad 102 followed. ) Thrikaikat Madathal 
Raman y. Thirtithiyal Krishnen Nair, 

29 Mad 153, 


1557A—C P C 02 r 2—Transfer of Property 
Act Section 99—Sale of mortgaged property in 
execution of money decree held by mortgagee 
set aside—Subsequent suit for sale on mortgage 
not barred. 


Whére a mortgagée had brought the mortgag- 
ed property to sale id execution of a simple 
money decree held by him against the mortgagor, 
and such sale was set aside with regard to the 
provisions of S. 99, T.P.A.— Zeid, that the mort- 
gagee was not debarred from subsequently bring- 
ing a suit for sale on his mortgage, notwithstand- 
ing S. 43 C PC. (16 All 415; 35 Bom 161 ref. to). 


Bhola Nath y. Muhammad Sadig, 
1904 A W N 2=26 All 223, 


Notes:—Ref: 5 A L J 732; (1908) WN 365. 
Dist: 31 All 19, 


(e) Successive applications for execution 
for different reliefs, 


1558—C P C0 3, r 2 (=s, 48, Civ Pro, Code, 
1882)—Execution of decree — Successive appli- 
cations for execution in respect of di#erent re- 
liefs granted by same decree,— 


S, 43 of the Civ Pro Code, is not applicable to 
proceedings in execution decrees, So held by 
Hage, C. J., Tyrrell, Knox, Blair and Burkhitt, 
JJ,—Where a decree grants different reliefs, as 
for example, possession of land and mesne pro- 
fits, it is competent to the deoree-hulder to exe- 
cute such decree by means of separate and suc- 
cessive applications in respect of each relief, So 
held by Hdge, C.J, Tyrrell, Blair and Burkhitt, 
JJ. (18 Cul 515, Ref:) Sadho Saran vy. Hol 
Pande, A W N 18938, 57=19 All 98. 


(3) MISCELLANEOUS CASES. 


- 1559—C P C0. 3.5 2=(1883 5, 43)—Cause of 
action—-Parties,— 


» The purchaser ata revenue sale brought a 
suit, to.annul incumbrances against certain co- 


sharert undér tenure holders and got @ decree, 


Subéequently he leased thé property to plaintiff 






(3) Miscellaneous Cases—Concid, 
who brought a second suit to annul incumbranc- 
es against the remaining co-sharers, Held,-That 
8. 43 was no bar Shubhadra Dassya y. 
Chandra Kumar Nag, 8CWN 54, 


Notes:—Fol: 3 C L J 260, 


1860—C PC 0 2r2=(1882 8.43)—Contract 
of sale—Suit for specific performance—Failure— 
Subsequent suit for money paid.— 


8. 43 ia no bar to a suit for return of money 
paid as consideration after failure in previous suit 
for specific performance of the contract. (6 Mad 
760 ref. to,.) Parangodan Nair y. Perumto- 
duka Illot Chata, 27 Mad 880. 


1561—C P 0 02 r 2=(1882 s, 43)-Plaintiff 


prima facie entitled to possession—Onus of pro- 


ving that case falls under s, 43 is on defendant.— 


Plaintiff's non-possession at the time of prior 
suit does not discharge the burden. (11 MIa 
551; 16 Oal 800; 15 I A 106, Ref:) 

Shibba y. Dalbat, 2 Ind Cas 115. 


—0. 2, r.2-SeeCPO (1908) 0 2 r1, Case 
No, 1530, 108 PR 18892. 


—0. 2, r,.2—-SeeC PC0O2r 1, Case No, 
(1633). 35 PR 1893. 


—O, 2, r, 2—To appoint a trustee and to re- 
cover trust properties—Joinder of parties,—See 
C P G (1908) S, 98, Case No, (1142), 

4LBR 183. 


—0. 2, r, 2—Is no bar to a subsequent suit- 
OPOO 34r 14—See OP C0 34, r. 14, Case 
No, 3901. 25 Bom 161. 


C PCO. 2r 3=S. 45 of 1882. 


Notes:—This role corresponds to section 45 
of the C P Code, 1882 with some modifications 
and changes. The words “sare as otherwise pro- 
vided for” have been substituted for the words 
“subject to the rules contained in Chapter II, and 
in section ££” which occurred in the old section, 


The second para of section 45 has been omit- 
ted from this rule and has been made a separate 
tule. (Rule 6), 


Sub-rule (2) corresponds with para 3 of ‘s&0- 


237 DESAY’S CENT. CLVIL DIGEST. 1811-1912. 238 


CP C (1908) 0.2 r.3=(1882; §.45)-Contalc PC (1908) 0.2 r.3=(1882,S.45)-Concid 


tion 45 of the old Code; but its.Jast sentence has 
been omitted. 


For the meaning of the term cause of action, 
gee rule 2. 


—0. 2, rr. 8, 6 of 1908 =21882 S. 45. 


See Cases under Multifariousness. 


CPCO 2,r. 3—See Joinder of causes of 
(1909) 6AL J 456. 


Cpco2rrs,6—CP C (1882) 8. 45—See 
Jurisdiction—Causes of jurisdiction — Cause of 
41 P R 1887. 


action. 


action. 


1562—C PCO 8rr 3,6=(1882 S.45)—A suit 


for both enbancement and arrears of rent at an 
enhanced rate is maintainable. 


The causes of action, althgugh separate, may 
be combined under 5, 45, Civil Procedure Code. 
Gunder Tewary V- Brij Nandan Pershed, 
5CWN 880. 


4568—C PO 02 rr 3,6=( 1882S. 45 J— 
Tenancy Act—Suit 
for rent—Seperate holdings-Joint suit not main- 


Application of, to N. Ww. P. 


tainable. 


§. 45 of the Code does not apply to suits for 


A landlord cannot bring a joint suit for 
both occupancy and 


rent. 
rent of several holdings, 


non-occupanoy. The N. Ww. P, Tenancy Act 


contemplates separate suit fot arrears of rent in 
separate holdings. Jagannath Prasad v. 
Tore, S8ALJ610=AW N (1906), 253 

=29 All 18. 


1564—C PC O2rr 3,6 = (1882 8. 45)—Join- 
der of defendants — Possession under separate 
deeds—One cause of action. 


Where property is transferred, under separate 
deeds, at different times, to different transferees, 
and the plaintiff brings one auit for possession 
against all the transferees, held, that the suit is 
not bad for multifariousness, In a suit for eject- 
ment against several defendants, who set up 
various titles to different parts of the land claim- 
ed, there is only one cauge of action, aud not 
several distinct and separate causce of action.( 16 
All 879 Dist: 31 Cal 831 and 29 Cal 871 Fol: ) 

Parbati Kuarv- Mahmood Fatime, 


GA LARA WN 4297, 26-29 AY 247. 





41565—C P00 2rr, 3, 6; O 1 rr, 3, $—=(1882 
Ss, 45, 28)—Possession of land, suit for causes of 
action, joinder of—Parties, joinder of.— 


Where a purchaser of lands, from Defendant 
No, 2 being dispossessed by Defendant No. l,who 
also claimed by purchase from Defendant No. 3, 
sued Defendant No. 1 for possession and an al- 
ternative claim for refund of purchase money 
against Defendant No. 3. 


Held, that there was only one canse of action 
viz, dispossession of plaintiff from the land. 


Held, also-That Deféndant No.2 was a neces- 
sary party to suit, (19 Cal 123; 8 Cal 963 fol: 
93 Cal 821 Dist:) Serajul Huq Khan vy Dina- 
bundhu Sen, 6 C WN 300=29 Cal 257, 


Notes:—Dist: 6 O W N 585. Ref: 31 Mad 252 
=18MLJ 338. 


—0.2,r.8—See OPCO2r 4, Case No. 
1566. 82 All 14. 
CPCO.2,r.8—See CPO ( 1908 )8. 24, 
Case No, (98). 1 ALJ 188, 


—0. 2, r.8—See OP C02 r 4, Case No. 
1574. 88 Cal 425. 


—O.£,r.8—SeeCPCO2 r 6, Case No. 
1576. 33 Cal 601. 


—0.2,r,.8—SeeO.PCOl1r 3, Oase No. 
(1468). 19M LJ 399. 


—O0. 2, r, 3—To apy oint a trustee and to re- 
cover trust properties— Joinder of parties, 
See C P O (1908) S. 98, Case No, (1142). 
4LBR183. 


CPC0.2,r. 4=S. 44 of 1882. 


Notes:—This rule corresponds to rule (a) of 
section 44 of the C P Code of 1883, with several 
modifications, The word ‘‘or to obtain a decla- 
ration of title to immoyeable property ” which 
ocourred in the last sentence of section 44, rule 
(a) have been omitted, The words ‘‘or any part 
thereof " have been added to cl. [a]; clause {e] 
of section 44 of the old Code has been omitted 


& a new clause has been substituted in its place, 
The provieg to this tule is pew. Ryle (0) of eqs 
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CPC (1908)0 2r.4=1882'5.44)-Contd. JC P C1908) 0.2 r.4=11882,5.44)-Conea, 


tion 44 of the C P Code, 1882, has been made a 
separate rule, [Rule 5]. 


CPCO.2,r. 4, 
See Cases under 0. 2, r. 5 
—0. 2, rr, 4, 5 of (1908)=S. 44 of (1882). 


See Cases under Joinder of Causes of Ac- 
tion. 


CPC O2 rr 4, 5=(1882) S 44—See 
Multifariousness. 79 PR1899. 


1566—1567—C PCO4r4 (para 1)= 44 
(a). 


Suit for moveable and immoveable property 
maintainable if cause of action same-Suit for 
partition:—See 6 Bom LR 1. 


1568-C P CO 2rr 4,5=(1882 s 44)-Immoveable 
property —Right of way—Joinder of causes of ac- 
tion, 


Section 44 of the Cote of Civil Procedure should 
be construed liberally. The word immoveable 
property, in Rule (a) of that section includes a 
right of way (19 Cal 514; 23 Bom 673; 35 Cal 889 


21 W R178 Ref:). Bejoy Chandre v Banku 
Behari. 9CLJ386=18C W N 451. 


1569—C P C O2rr4, 5=(18828.44) appli- 
* ation of—Misjoinder of causes of action. 


8. 44 is not applicable toa suit unless it is 
for the recovery of immoveable property or for 
declaration of title to immoveable'property. Even 
im, these eases defect of multifariousness is cured, 
if leave of the court is obtained previous to the 
bringing.of the snit. Rai Nanda Lal Boge 
v Nistarni Dassea. 7 CW N 853. 


1570-20 P C0 2 rr 4, 5=(1882 S, 44)— Mis. 
joinder of causes of action—Suit by widow 
against husband’s brothers for husband’s share of 
joint property—Moveable and immoveable—Li- 
mitation. 

There -caa be nothing irregular in seeking to 
recover in-one suit both moveable and immove- 
able property-if the cause of action isthe same in 
respect ofiboth, Held, in asnit brought by a 
Bindu widow to recover from her deceased hus- 





band’s brothers, her husband's share in the family 
property (moveable and immoveable) where 
the cause of action was fonnd to have arisen in 
the refusal of the latter to recognise the widow's 
right to succeed to that share under a partition 
which had not been completed by actual division 
at the time of her husband’s death. ‘hat s, 44, 
Role A of the Civil Procedure Code was no bar to 
the suit nor, consequently, would the claim as 
regards the moveable property be barred by limi- 
tation. (10 Mad 375) followed, 
Chowdhry Ganesh Dut y Musstoo Jewach 
Thakoorain. 8 CWN 146=14M LJ .8= 
31Cal 262=31I1A 10 PC, 


1571—C PCO 2r 4 (para 1)=(1882 5, 44). 


Misjoinder of defendants or causes of action— 
Snit by transferee from heir of deceased Muham- 
madan against auother heir and transferees from 
such other heir. 


A plaintiff came into court claiming a portion 
of the inheritarice of a deceased Mahammadan on 
the allegation that he had by two separate sale- 
deeds of different dates purchased the property 
from two of the heirs of the deceased, and that 
the said proper!y was withheld from him by an- 
other of the heirs of the deceased,who was in pos- 
session of some of it, and by certain transferees 
of other portions from the said heir, Both the 
remaining heir and the transferees from him were 
made defendants. © Held, that there was no mis- 
joinder of parties or of causes of action in such a 
suit. (11 All 33 fol.) With reference to the obje- 
ction that the claim included both moveable and 
immoveable property, and that the leavé of the 
Court for the joinder of the two claims had not 
been obtained, it was held thats. 44 of the Code 
of Civil 'rocedure did not apply to such a case.(10 
Mad 37. at p 506 ref to.) Mazhar Ali Khan v 
Sajjad Husain Khan, 1902 AW N85= 

24 All 358. 


Notes—Fol: 4 A L 3121; W N (1907) 36; 29 
All 267;30 All 560 F B=(1908) W N 235; 
5ALJ 647F B, 


Joinder of claimsfor mesne profits or 
arrears of rent. 


-1572-C PCO 2rr4, 5=8.44 of 1882. 
Suit to recover possession of property: belong- 


ing to religious institution, with mesne “a 
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C P:C 4908) 0 2r 4=(1882, S.44)- 
Contd, 


realized therefrom-Whether bad for misjoinder 
of causes of action—Limitation Act, 1908, arts 
134, 144,. 85 P W R 1908, FB= 

102 PLR 1908=80 P R1908. 


Joinder of claims by mortgagee to enforce 
any of his remedies. 


4578—C PC O2zrr 4, 5=(1882 8. 44)]—Suit 
for sale or foreclosure on two mortgages. 


8. 44, O P O, has no application where the 
mortgagee sues for sale or foreclosure of the mort- 
gaged properties combining in the same suit 
both the mortgages which he holds over separate 
properties, (5 Mad 161; 17 All 274 fol. ) 


Raghubar Dayal v Jivala Siogh. 
95 All 229=1903 AWN 19. 


Notes—Ref: 3 A L J 123=(1906] WN 54. 


1574—C PC O2rrd4, f:rr 3; 6=(1882 Ss. 44 
and 45]-Misjoinder of parties and causes of action 
—Mortgage suit—.Joinder of persons claiming ad- 
versely to mortgagor. 


A suit to enforce a mortgage, in which the 
adverse claims of persons not privy to tha mort- 
gage and setting up 4 title paramonnt to that of 
the mortgagor and mortgagee are sought to be 
investigated, is open to objection on the ground 
of misjoinder and multifariousness under Ss, 44 
and450 PO(2OLJ 602 Ref ) Jajneswar Dutt 
y Bhuban Mohan Mitra. 3CLJ205= 

833 Cal 425. 


4575—C POO 2rr 4, 5=S. 44 [b] [1882]— 
Executors, administrators and heirs as such—Le- 
gatees and next of kin—Points of difference 
between—Misjoider of causes of action. 


‘Those to whom rule (b) of S. 44 of the Oivil 
Procedure Code relates, have the common charac- 
teristic that they owe their legal condition to the 
death of another. But there are others of whom 
this can be predicated, as for instance legatees or 
next of kinand yet they are not named in rule 
(b). But the common characteristic of executors, 
adminiatrators and heirs which is not shared by 
legatees and next of kin is tbat the former not 
only acquire title from the deceased but they may 
represent him. In this is to be found the clue to 
the meauing of the rule. 


Thus aclaim may be made by or vg alg utseq 
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C PC 1908) 0 2 r 4 (1882, S. 44)- 
Conceld, 
heir of a deceased Hindu as his representative,and 
again the same person may claim for his own 
benefit and in hisiown personal right property of 
which the beneficial ownership has devolved on 
him by inheritance from, that is to say, as heir to 
this deceased Hindu. His legal capacity in the 
two cases is absolutely distinct, and it is only ip 
reference to his representative capacity that it 
can be said a claim has been made by or aginst 
an heiras such. Hafizaboo y Mahomed 


Casam. 8 Bom L R 734=31 Bom 105. 
CIPIGIOR2in75: 
See CP C1908) OIr 9 Case No (1505). 


24 All 358. 


See also Cases under O 2r 4. 


CP C1908 02r6S. 45 of 1882. 


Notes—This rule corresponds with para 2 of 
section 45 of the © P Code, 1884 with some modi- 
fications and changes. Tie words “at any time 
before the first hearing, of ws own motion, or on 
the application of any defendant, or at any sub- 
sequent stage of the suit, if the parties agree,” 
which occurred in the old section after the words 
“Court may,” have been omitted; and the words 
“Yor the separate disposal thereof” which occurred 
in the last sentence of the old section, after the 
word “expedient,” have also been omitted, See 
also section 47 of the old Code. 


1576—C PCO 2rr 6, 3=(1882 8. 45)—Suit 
for rent due and for money due in respect of fish- 


ery attached to the holding—Jurisdiction of Civil 


Courts:— 





A suit for rent due in respect of an agricultu- 
ral holding and for a sum of money due by the 
defendant in respect of a fishery attached to the 
holding is not bad for misjoinder of causes of ac- 
tion (vide S. 45 O P C.)and a suit for the rent due 
in respect ofa fishery is cognizable by @ civil 
court in its ordinary original jurisdiction. 

Shib Prosad Chaudhuri y Vekai Pali. 
$3 Cal 601, 


Notes—Ref: 7 C LJ 152. 


—0 2r6-—SeeC PC O3r 3Case No (1564) 
29 All 267. 


—02r 6—See OP CQ2 14 Case No 1566. 
32 All 14, 
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CPPd308 02r 6-982, S. 45) 


~Concid, 
—02r6-—See 0 PO (1908) S. 24. Case No. 
(98). 1AL J 188, 
—0 2r6—SeeC PC 02r 3, Case No (1565) 
29 Cal 257, 
—0 2r6—-SeeCPC (1908) O Ir 3Case No 
(1469). 29 Cal 257. 


O2r6—See CPOO2r 4 Case No 1574, 
33 Cal 425, 


—0 2r6—See CP C (1908) 0 1 r 3Case No 
(1468). 19 ML J 399. 


CPC (1908) .0 2 r 6—Auction purcha- 
ser, See O PC (1905) S. 47 Case No, 273, 
. 68 PR1888., 


CPC 1908 Or2r7. 


Notes—This rule embodies in a very concise 
form the sum and substance of the provisions 
Contained in sections 46 and 47 of the GRE 
Code of 1882. It 1s analogous to Order I, rule 13, 
of the present Code, with this difference, that the 
said rule relates to objections as_to non-joinder 
or misjoinder of parties, whereas this rule relates 
to misjoinder of causes of action, 


CPCO2r7. 


CPC (1908) 0 2 ¥ 7—Auction—purchaser 
See CP C (1908) 5. 47 Case No 272, 
58 PR 1888. 


C PC (1908) 02 pr 21— Assignee of decree— 
Wherber separate suit lies a question not of any 
practical importance—Equitable cefences, See 
C PO (1908) S. 47. Case No. 215, 

7 Ind Cas 55. 


CP CO3ri S. 36 of 1882. 


Notes—This rule corresponds to section 36 of 
the C P Oode of 1882 with the following modifi- 
cations. The words “in such” have been substitu- 
ted for words “/oa” after the words, ‘by a party;’ 
the word ‘where’ has been substituted for the 
word “when” after the word, ‘except;’ and the 
words “or appeal” Which occurred in the old sec- 
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tion after the word suit, have been omitted, 


See Cases under:— 


(1), Advocate. Case No, (4). 9 All 617, 
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CPC 4908) 0 3 r1=(1882, S. 36) 
~Contd, 
(2) Lunatio 
(3) Pleader—Appointment and Appear- 
ance, 


—0 3 r1i—SeeC PCO 10r 4, Case No 1983 
6ALJ 340, - 


CPCO8r1=S, 86 (1882) See Plaint— 
Verification and signature, 16 CP LR108. 


CPC [1908] 03r1i=1882 §, 36:—See 
Practice-Civil cases—Ingpection and production 
of documents, 1890 P J 158. 


1577-1578—C PC 0.:3,r.1 ( =s. 36, Civ. 
Pro, ode, 1882)—Application sent by | 
post,— 


If any application is made to a Civil Court, 
it must be made by the applicant in person, or 
by his duly authorized sgent in person, or by his 
duly appointed pleader in person,This is a stand- 
ing rule, which cannot be departed from in any 
case. 8. 36 of the Oiv Pro. Code, does not re- 
cognize the practice of parties, their agents, or 
their pleaders making applications to Court by 
post, Maung Po Kan y. Agun Salaboy, 

L BR 1872—92, 504, 


1579.—C PC 0812140 41 r28=(1883Ss, 
36, 37, 39 and 652)—Holding brief for another, le- 
gality of—Practice-Oudh Civil Digest Rule VIII. 

Held, that an appeal heard and argued by a 
pleader of this Court to whom the} brief bad 
been transferred by another pleader was properly 
heard and the party so represented should not 
be allowed to reargue the appeal. Although the 
transfer is under no formal rule of this High 
Court, yet being based ona long practice itis 
valid. (4 O C 303: 22 Bom 654; 9 All 613; 2QBD 
43 referred to.) 


Prag alias Nanhu y. The Deputy Commis- 
sioner of Bahraich as Manager, Court of 
Wards Payagpur ‘Estate. 90C65. 


1580-0 P C 02 1.1, s.26,0 4,r.1 = (1883 Ss.36,48) 

Plaint—Presentation to proper officer-Presenta- 
tion by proper person—Plaint ordered to be regis- 
tered after limitation— Effect of such order. 


The limitation for filing a suit was to expire 
on the 18th of Februaty, 1908. The pleader for 
the plaintiff came to the proper Court on the even- 

ing of the 17th of February, after the Judge 
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C PC 4908) 0 3r 1=(1882 S. 36) 
Coneld. 


and his munsarim had both Jeft the Court, and 
persuaded the suits clerk to receive the plaint. 


Held, that the making over of the plaint to 
the euits clerk was no presentation within the 
meaning of s. 48 of the Code. 


Held, futher that the reaching of the plaint 
to the munsarim on the 18th February through 
the suits clerk could not be said to be a presen- 
tation by the pleader. 


Held, also, that the order passed by the Judge 
onthe 19th of February to register the plaint 
was irrelevant, and could not be considered as 
having any retrospective effect 80 as to validate 
the proceedings of the two previous days.(31 Mad 
114 Kol.) Sri Maharaja Prabhu Narain 
Singh vy. Sarju Misr. 5 Ind Cas 330. 


C Pco3r.2 S. 37 of 1882. 


Notes—This rule corresponds to section 37 
of the O P CO Code of 1882 with some Omissions 
and alterations. Clause (a) has been made wider 
and comprehensive than the corresponding 
clause of the old Code, by omission of the word 
“general” which preceded the words “power of at- 
torney, ” and of the sentence “from parties not 
resident within the local limits of the jurisdiction 
of the Court within which limits the appearance 
application or act is made or dune, which o2cur- 
red with old section, On account of the above 
omissions the scope of the present clause (a) bas 
become more comprehensive,as the present clause 
(a) authorizes any person holding a simple 
power of attorney to make appearance 
and application in Court and hence the 
clause (b) of the old section in which there was 
specific mention of certificated mooktears, has 
been omitted, as unnecessary. © 


(1) General (1581-1594). 
(2) Miscellaneous (1595-1597). 


See Cases under. 


(1) Legal Practioner'’s Acta, 32. 
14 Cal 556. 
(2) Summons, Service of Ss, 37. 38, 417, 
492, (1859, 8 17 Cl 2.) 
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CPC 1908 03r 2= 882. S. 37) 
—Contd, 


(1) GENERAL. 


1581.—C P CO3r2ands.85 («old ss. 37, 
432), 

8.37 Civ Pro Code 1882 is not superseded by 8. 
433 which does not prevent the institution of a 
suit through a recognised agent other than the 
one appointed under s, 442 (10 Cal 156 Ref). 
His Highness the Maharaja of Jummu And 
Kashmir y. Chaubhatta, 165 .P R1889. 


Notes:—Ref 41 P R 1908. 


1582,-0 POO 8r2 of 1998=S, 37 0f 1882 
—Ground for dismissing suit. 


Where a lower Appellate Court threw out a 
case on the ground that the plaint had not been 
filed by a recognized agent within the meaning 
of 8.17 Act VII of 1859, thongh that point had 
been disposed of by the Vonrt of first instance,— 
Held that the case should not have been dina 
out on such a technical objection not 
the merits of the case, Mannoo 
Ishan Chunder Bonnerjea. 


affecting 
Dossee v. 


15 W R 245, 


Notes:—Ref 5 OL R 48¢. 

1583.—C PC O 3 r 2=(S. 37)—Persons 
holding powers of attorney—Power of at- 
torney whether should be in writing.—See 

Chhayemannersa Bibi vy. Kazi Basirar 

Rahman, (1910) 5Ind Cas&82= 
Ji CL J at 285, 


1584.—O PCO 3r 2 (a)=S.37 of 1882 S.578,1. 
A general power-of attorney inthe form pre- 
scribed in the HighCourt Circular orders is neces- 
sary to enablea person to appear as the recogni- 
zed agent of a party.A powarof attorney fora 
particular case only is not sufficient, 


Charles Palmer y. Sorabji. 1886, P, J; 63. 


1585.—C PCO 8r2(a)=S. 37-Recognized 
agent-Am-mukhtar appointed by a party resid 
ing within the jurisdiction of the Court in wHiok 
the suit or appeal is pending—Vualidity of the a: 
pointment of a pleader by such seater 
Necessity for written authority, 


4 A being engaged in litigation in a Court with. 
in the local limits of whose jurisdiction he ‘ 
sided appointed B, as hisam-mukhter, B Gacice 
ed O; aduly qualified pleader, to appear on ws 
behalf in the said Court. C Was not allowed iB 
argue. 
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CP C908) 0 3 r 2=(1882, S. 37) 
—=Contd, 
(1) General—Contd. 

The appeal on the ground that his appoint- 
meant was void, having been made by a person who 
was not a recognised agent within the meaning 
of Section 37 Civil Procedure Code and the case 
was dismissed in default. A applied for re-hear- 
ing and stated that he had verbally authorized B 
to appoint a pleader. This application was dis- 
missed, Ono appeal to the Chief Court. 


Held, (i) that C’s appointment by B, was valid 
and(|II) that a written auothority was not neces- 
sary for B's appointment asa special agent by 
A under the last clause of Section 37 of the Code. 
Karam Chand y. Ude Singh. 

184 P R1890. 


1586.—C PC O 8r 21 (a) of 1908=S, 37 of 
1882—Mooktear. 

A mere mvoktear, unless specially authorized 
isnotthe recognized agent oftbe judgment- 
debtor on waoom ‘iotice can berightly served 
within the meaning of the Civil Procedure 
Code. Kristo CUhunder Goopto vy Fuzul Ali 
Khan. 17 WR 389. 


1887.-C PC O3r 4= [1882 5.37) Persons 
carrying on trade or business—Not resident 
meaning of, 


The words “not resident” in s, 37 of the Code 
signify a person whois not atthe time when 
some act isdone by his agent present, within the 
jurisdiction of the Damodar Das y. 
Inayet Hussain. 2ALJ626= 

AW N1905, 221=28 All135 


oure. 


1588.—C PC 03r20 21 r2=[1882ss, 37, 
258 ]—Adjustment of decree certified by general 
attorney of decree-holder within jurisdiction, 


An application unders, 258 OP Oto certify 
an adjustment of a decree made out of Court al- 
though an application to the Court to take.a step 
in aid of execution of the decree is not an ap- 
plication made in accordance withlawif made by 
the general attorney of the decree-holder at a 
time when the decree-holder himself is residing 
within the jurisdiction of the Court executing 
the decree. ( 23 All 499 referred to I All 510 
distinguished.) Kastimri y Beni Prasad 

26 All19=1908 A WN172. 

1589-0 P C O3r 2 of 1408=1882 S,37-Recog- 

nized agent Gomastah, 
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CPC (1908)0 3 r 2=4882 S. 37) 
-Contd, 
(1) General— Contd. 


A recognized agent under cl 2s. 17 Act VIII 
of 1869 cannot prosecute or defend a suit in hig 
Own name, A gomastah of a firm ceases to be a 
recognized agent under cl 2s. 17 Act VIII of 
1859 when the business of the firm ceased before 
the institution of the snit. Mokha Harakraj 
Joshi vy Biseswar Doss. 5BLR Api1 

13 W R 344, 


1590.—C PO 03r2 of 1908=1552 S. 87— 
Filing and verification of plaint. 


Held that an agent of a party residiaz within 
the jurisdiction of the Court not being an autho- 
rized agent as contemplated by cl {8,17 Act VIII 
of 1859 was not competent to appear as plaintiff 
on behalf of his principal and to file and verify 
the pleint as required by a. 27 of that enactment 
Thornhill y. Taylor. 1 Agra 115, 


1591-O PC O3rdQ2:5, 99=(1882 ss,37 and 
578)—Authority of agent to file a suit—Punjab 
Chief Court Rules and orders framed under the 
section—Recognised agents—Parties not resid- 
ing within jurisdiction. 

A defendant is entitled to question the au- 


thority of an agent to file a suit on behalf of his 
principals. 


A defect of this kind cannot be cured,as a mere 
irregularity under S, 578 of the Code. 


An agent carrying on business at Lyallpur, in 
the name of the partners of a firm resident in 
England, was held nut to be a recognised agent, 
under the Rules and Orders made under S. 87 
partly because it was not really he, but Karachi 
agents, who carried on the trade and business of 
the plaintiffs, and partly because there were 
other agents, authorised in matter of filing suits, 


Itis impossible to say that agenst expressly 
authorised,” referred to in clause (e) of the rule 
applicable to the Punjab, necessarily means an 
agent actually present in the locality where the 
contracts are made or carried out. (19 Cal 678 
Ref. A. W.N. (1899), 55; A. W. N. (1891), 153 
Ref.) Fateh Diny Ralli. 109 P R1907. 


1592—C. P. 0.0.3 r.2 of 1908=1883S, 37. 
Present action of plaint-Munim of firm-Partner, 
The munim of a firm is not, for the purpose of 
presenting a plaint, the recognized agent (under 
8 17 of the Civil Procedure Code) of-a partuér 


ee 


' who is present within the jurisdiction, The 


dence, for Delhi to attend the Durbar, and before 


_ attorney though after the Zemindr's return would 
_~ not affect the presentation of the plaint when he 
was away: and (4) that the vakil who had been 


_ Reddy. 


» 1882-Munim of firm being wound up. 
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CPC (1908) 0 3r 2=(1882 S. 37) 


=-Contd, 
(1) General— Contd. 


CPC 908) 03r 2 =1882 S. 37) 
—Contd 
(1) General—Concld 
The munim of a firm which has ceased to carry 
on business, who is éugaged in collecting the 
assets of such firm aud otherwise winding up its 
uffirs, isa recognized agent of the owner of such 
firm within the meaning of s.17, cl. 2 of the Civil 
Procedure Code, and can, on behalf of his absent 
principal, maintain or defend a suit brought in 
respect of the business of the firm whose affairs 
he is engaged in winding up. Tukaji Maharaj 
Halkar y Pitambardas Naranji, 
9 BomH CR 427=P J (4883) 83. 
Notes:—P J (1883) 83. Ap. 12 Bom 569. Not 
Fol: 7 GO W N 538; 11. Ap: 16 Mad 148 F 
B, Fol. 10 Bom 105; 26 Bom 538 Ref: 30 
Bom 158; 290; 32 Bom213; 6 Bom LE 
1049; 1043; 27 Bom 452. 


2) MISCELLANCOUS. 


1595—C. P. 0.0.3 r. 2; 0.6 rr. 14, 15; 8.99 
= (1882 Ss. 37, 51, 678)—Conditions for suing by 
agent—Absence of principal from jurisdiction— 
Objections first raised in second appeal-Maintin- 
ablility. 

























munim and such partner should join in presen- 
ting the plaint or appointing a pleader. The part- 
ner’s not so joining is not a ground on which 
an Appellate Court should reverse thedecree of a 
lower Court, unless the irregularity affects the 
merits of the case or the jurisdiction of the Court 


Bisandas valad Magniram v Lakhmichand 
Kisanchand. 6 Bom H CR 180. 


1898—O. P.C. 0.35. 2 = (1882 8, 37)-‘*Reside” 
meaning of—Power of Attorney given by Zemin- 
dar during absence for Delhi Durbar—Zemindar 
non-resident—Suit filed by agent—Propriety of 
Vakil’s authorily. 

“Reside” is an ambiguous and elastic expres- 
sion and has to be interpreted with the object and 
character of the provision in which it occurs, The 
object or purpose of S, 37, 0. P. U,, being to pro- 
vide for appearance being made and acts being done 
on behalf of suitors in courts within the jorisdic- 
tion of which they are not, at the time, present, ® 
lilberal construction should be placed upon the 
term “non-resident” occurring in the said section, 
Where therefore, the plaintiff the Zemindar of 


Ettiapuram left Ettiapuram, his permanent resi- Held that the defect in the signature in the 


plaint or the absence of signature, where it ap- 
pears that the suit was in fact filed with the know- 
ledge, and by the authority, of the plaintiff 
named therein dose not make the plaint void, and 
that the defect may be waived by the dafendant 
and, having regard to 8, 578 of the Code, is not 
a ground for interference in second appeal, 


leaving, gavea power of attorney toa certain 
person to institute and conduct suits in his absence, 
and the agent instituted a suit against the defen- 
dants for rent due, but omitted to file with the 
plaint the power of attorney which he was bound 
to do under Rule 23 of the High Court Rules, and 
the District Munsif returned the plaint for the 
power of attorney being filed in accordance with 
the said ruleand the plaint was represented with 
the power of attorney, but after the Zemindar 
had returned from the Durbar, (the Zemindar 
being absentin all for about two months):—Heid, 
(1) that the Zemindar must be treated as ‘“‘non- 
resident” within the meaning of S. 37. C. P. O.: 
(3) that the plaint must be treated as properly 
presented by the agent within the meaning of 
that section;(3)that the production of the power of 


Held, further, that such objections must be 
raised in the original proceedings. (8 Bur. LR. 
103, 1 L. B. RB, 191, 6 B, H. O, 159, 3 L.B. RB. 41, 
22 All 55, Ref;15 WR 245,12 Bom 69, Foll) 
Tha Zan y Tha Dun. 4LBR 284. 


1596-0 PCO 38r2 of 1908=S. 37 of 1882 
P, residing within the jurisdiction of the lower 
Appellate Court, though not in that of the Court 
of first instance, was apparently with the assent 
of the other side, represented in both Courts and 
in the High Court by §, holding a general power 
of attorney from her. In appealin the execu- 
tion proceedings the lower Appellate Court held 
that S could not represent her there. Held, that 
he could not be prevented from executing as 
agent the decree which he obtained as agent. 


Paryatibai y Vinayak Pandurang. 
P J (1887) 119=12 Bom 68, 


retained when the plaint was presented was 


perfectly competent to file the power when he 
did it. Zemindar of Ettiapuram Vv Subba 
14M LJ 223 


4594—0.P.C. 0. 3 1. 20f 1908 =S, 37 of 
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CP C (4908) 0 3r 2=(1882, S. 37 
-Concld, 

(2) Miscellaneous—Concld. 
1597—C P CO 3 r 2 (1908)=S, 37 of (1882) 
The appointment by Government of a Politi- 

cal Agent to manage the estates of a Chief does 
not enable him to sue on the Chief’s bebalf in 
Courts in British territory. Venkatray Raje 
Ghorpade y Madhayravy Ramchandra. 
P J (1886) 144=11 Bom 58. 

Notes.—Ref: 5C LJ 71. 


—0O 3 r 2—SeeC PCO 3r1 Case. No 1579. 
: 90C 65. 


C PCO3r 3-S. 38 of 1882. 


Notes—This rule corresponds with section 88 
of the C P Code, 1882 with this modification 
that the words ‘toa suit or appeal” after the 
word party bave been omitted ; and the word 
“the” has been added before the word party in 
the last sentence, 

1598.—C PC 0 3 r 3 of 1908=S. 38 of 1882. 
Ss. 38 and35 =(1859, s.17 and s. 115)—Application 
by representatives for execution of decree-Autho- 
rity to appear. 


Held that, where one of several representa- 
tives of a deceased judgment creditor applies for 
the execution of a decree, the general powers- 
of-attoney contemplated by s.17, cl 1, of Act 
VIII of 1859 are not necessary, bnt it is sufficient 
if the applicant is authorized under s.115to act 
for the other representatives. Ambaram 

Harivalabhdas yv Himat Sing Kalianji. 
2 Bom HCR109; 2nd Ed 108. 


1599-1600-C PC 03, r 3 (=1882, 3.38 =1877, 
8,38 =1859, s.17).-Recognised agent—Presentation 
of plaint without power of attorney—Acceptance 
and retention by Court—Limitation. 


The plaintiff filed his suit before period of 
limitation in the proper Court. The plaint was 
presented by his daughter-in-law withouta power 
of attorney who stated chat plaintiff was lying 
extremely ill and as the period of limitation was 
expiring asked her to present the plaint. The 
Court on the same day directed the plaint to be 
kept in office and that the plaintiff should be pro- 
duced in person. After the expiry of the period 
of limitation the plaintiff was brought to Court 
in a doolie and he appointed his nephew, his 
Mukhtar for conducting the suit, Held that a 
written authority was not necessary in favour of 
















DIGEsT 1811--1912, 259 


C PC(1908) 0 3 r3=1882), S. 38) 


-Concld, 


the daughter-in-law, acting as recogniscd. agent 
of the plaintiff under proviso tos, 17. Act VIII 
of 1859 added by Punjab Government, Notifica- 
tion No 1326, dated 26th Sept 1866 and the Court 
having accepted and retained the plaint it was 
filedintime. Jodh Singh y Wasgawa Singh. 

9 PR1878. 


CPCO3r 4-=S 39, of 1882 

Notes—The rule corresponds to section $9 
of the C P Oode, 1882, with several additions, al- 
terations and omissions, as will appear on & 
comparison of the two, In clause (1), the last 
sentence commencing from the words “ and shall 
be signed Sc $c” has heen added, Several addi- 
tions and alterations have also been made in 
sub-rule (2), Some alterations of language have 
also been made in sub-rule (3). The explanation 


attached to section 39 of the old, Act, has been 
omitted. 


C PCO 3r4-S. 390f CPC 4882). 


See Cases under:— 
(1) Advocate. 
(2) Pleader, 
(3) Attorney & client. 
(4). Legal Practitioners, 


CPCOS8r 4:—SeeC PC O 8 rl. Case 
No 1579, 90C 65. 


CPCO3r5. 


Notes:—1his rule corresponds to g, 40 of the © Br 
Code, 1882, with some modifications,The wordany” 
has been added in the beginning ; and the words 
‘relative to a suit or appeal” which occurred in 
the old section, haye been omitted. 


CPC O4r1=S 4I of 1882 


Notes—This rule correspons with section 41 
of the CP Code, 1888, No material change has 
been made in this rule. The words “ inrule” 
have been substituted for the words “in section 
37,” in sub-rule (1) : and the word “certified” has 
been substituted for the words “duly attested” 
in sub-rule [2]. 

—CPCO4ri1—See C P O O 8rl. 
Case No 1580. 5 Ind Cas 3380. 


—CPCO4rl—SeeCP © (1908) S. 26. 


Case No (106) 3M LT 63. 
—0 4 r1—See OP C1908) S. 26 Case No 
oz) 29 Mad 238, 
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CPCUs08) 0 5 r 3=S 66 of 1882 


Notes—This rulecorresponds with section 66 
of the G P Oode of 1883. The only change made 
in this rule is the substitution of the word where 
for the word “if.” 


1601-1608-C P 0 0 5b rr 8,4 of(1908)=1883 ss. 
66 and 67= (1859, 8. 42) Order for personal ap- 
pearance—Hearing ex-parte. 





























C PC i908) 05 r 5-Concid. 


CPCO5 Fr 5-When summons duly served, See 
CP CO9r6. Case No 1727. 32 Bom 534. 


CPC O5r6-S 69 of 1882 


Notes—Ubis section corresponds to section 69 
of the C P Code, 1882, with some alterations and 
omissions. After the word “business,” the words 
“ of the Court” have been added and para 3 of 
the old section which was to the following effect: 
“what shall be deemed sufficient time must be de- 
termined with reference to the circumstances of 
the case,” has been omitted. 


An order may be made for an ex-parte hear- 
ing on proof of service of summons issued under 
8. 42, Act VILI of 1859. Kistodhone Dutt v 
Nilmoney Singh. Cor 3 


1604—0 PO5r3,O09rr4,9, 18 (=ss 66, 
99, 103, 107, Civ Pro Oode 1877)—Dismissal for 
default—Fresk suit, 


Where a suit was dismissed because the plain- 
tiff was not present, nor had he produced his wit- 
nesses or accounts but the pleader for the plain- 
tiff was present and there was nothing on the 
record to show whether the defendant was pre- 
sent or not, held that a fresh suit for the same re- 
lief was not barred by s. 103 Oiv Pro Code, 1877, 
Hira Lal v Bhawani. AW N 1881, 141. 

14605-CPC 05,rr3,4,02r21 (=ss. 66, 
67, 136, Oiv Pro Code 1883)—Party to suit—Per- 
sonal appearance—Production of documents—Ap- 
peal, 

A court cannot pass anorder under s, 66 of 
the Civ Pro Code, 1882, for the personal appear- 
ance ofa partytoa suit, in contravention of 
the provisions of s. 67, cl [b]. Such an order is 


1606—O PO 05r6—Rule of High Court 
and Supreme court—Bombay. 
10 Bom L R 801=82 Bom 534. 


1607—CPOO5 r 6 of 1908=1882 8. 69 
(1859 s, 45)—Allowance of time for appearing 
and answering. 


Under s. 45 of the Oode of Civil Procedure, 
a defendant inasuit is entitled to “sufficient 
time to enable him to appear and answer in per- 
son or by pleader.” What may be “sufficient 
time” in a particular case can only be determined 
by considering the peculiar circumstances of the 
case, Where the time allowedis manifestly in- 
sufficient an Appellate Court will interfere. 
Khader Bhi vy Rahiman Bhi. 3 M H C 167. 

<0. 5 r. 6—When summons duly served.— 
See C PCO Yr. 6, Case No, [1727). 


appealable under cl 3 of 8 588 of the Code. 5S. 82 Bom 534. 
186 of the Civ Pro Code refers only to cases in —0.5r..6—See CPCO9 r,7, Case No. 
which a party is called upon to produce docu- 1738. 82 Bom 534. 


ments, and it gives the Court no authority to in- 
sist upon the production of documents by the 
party in person. Krishna Ram vy Gobind 
Prasad. AWN 1895, 143. 


CPCO5r 4=S. 67 of 1882. 


Notes:—This section corresponds to section 
67 of the O P Oode, 1882, with this modification 
that the words,“or steamer communication or other 
established public conveyance”, have been added 
after the word “railway” in cl (b). 


—O 5 r 6—summons duly served but not in 
due time. See C PCO9r 6, Case No 1732, 


1L BR 226. 
CPCO5r7=S 70 of 1882 


Notes—This rule corresponds tosection 70 of 
the C P Oode, 1883, with this modification, that 
the words ‘containing evidence relating to the 
meritsof the plaintiffs case” which occurred 
in the old section after the werd “power,” have 
been omitted, 


C PCO 5r8=S 71 of 1882 


Notes—This rule corresponds with section 71 
of the C P Code, 1882, with some verbal changes. 
The word “also” has been added after the word 
“shall” and the word“‘all”bas been substituted for 
the word “ the” before the word “ witnesses”, 


—0 5 r4—SeeC POO 5 r3, Case No 1605, 


AW N 1895, 143, 
cPpcoors, 


—05 r5—See CP 009r7 Case No 1738, 
82 Bom 5384, 
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C PC (1908) 05 r 9=S 72 of 1882. 


Notes—This rule corresponds to section 72 
of the C P 01882, with some modifications, The 
word ‘where’ has been substituted for the word 
“if” in the beginning; and the words “unless the 
court otherwise directs’ have beén inserted after 
the words ‘‘summons shall” in sub rule (1), 


CP.C 05 r 10=1882 S 73 
See (1) Parties-Adding parties to suits, 


(2) Summons 
8ALJ 791. 
(3) Summons service of. 


(4) Process,‘service. 


CPCO5r ii-s 74 of 1882 


Notes:—This rule corresponds to the Ist 
paraof s.74 of the C P Code 1882, with this 
modification that the word “save as otherwise 
prescribed” bave been added in the beginning; 
the word “where” has been substituted for the 
word “when; andthe proviso to’ that section 
which contained provisions relating to the mode 
of service of summons upon partners, has been 
omitted. The reason for the Omission isthe 
addition of a separate Orderin the present Code 
relating to suits by or against partners, in which 
provisions have been made for service of suim- 
monses upon partners. See Order XXX,r 3, 


CPC (1908) OS5rriiand 120 9rri13 
and 14, O 32 rr 8 (1), 4 (2)—See Parties to 
suits. 

1608—O PCO brr llj;r 22 =(1882 Ss74, 86) 
—Summons—Service on defendants, members of 
partnership firm—Service on manager—‘Unless 
the Court otherwise directs” in s 74 O P GQ. 


In a suit instituted against a partnership firm, 
all members whereof were non-residents af the 
place in which the bnsiness was carried on, ser- 
yice of summons could not be made according to 
the privision of s 80 of Act XIV of 1882, on the 
refusal of the manager of the firm to accept ser- 
yice, by affixing a copy of the summons, on the 
outer door of the house in which the business 
was located. S. 80 contemplates tbat the persons 
sought to be served shoyld be residing at the 


house, 


DIGEST. 1811-1912, 256 


CPC (1908)05 r 11=(1882 S. 74) 
—Conceld, 


But service so effected was properly made in 
accordance with S. 74 ofthe Act, which contem- 
plates aervice on the person having management 
of the business, ‘‘ unless the Court otherwise 
directs,” These words do not imply, that in such 
& case the peon must go back tothe Court and 
secure an Order from it, expressly authorising ser- 
vice in one of the ways mentioned in the proviso to 
8.74, Akhoy Kumar Saha y Nagendra Lal 
Chowdhury 13 C W N 490=1 Ind Cas 118. 


1609-C P00 6 rrll, 13 (1908)=Ss, 74 and 
76—Effect on those sections of s 443 of code of 
civil procedure—Service of summons on minors. 

Ss, 74 and 76 of the code of Civil procedure are 
controlled by s 443 of the said code. 

Jatindra Mohon Poddar vy Srinath Roy 


26 Cal 267, 
cPcobril 
SeeC PC O5r 17, Case No 1611. 
13 C W N 490. 


O5rr 12—25= (1882 Ss 75-89! 


See cases under:— 
(1) Process service, 
(2) Summons service of, 


CPCO5r 13=S. 76 of 1882 


Notes—tThis rule corresponds to section 76 
of the C P Code, 1482, with this modification 
only that the words “summons ts issued’ have 
been substituted for the words ‘summons issues.” 


05 r 13 (1908)=S 76 (1882) 


See cases under: 
{1] Process service of 
|2] Summons, service of. 
[3] CPC O5r 13, Case No 1610. 
28 Cal 590. 


CPC O5rr i4=S 77 of 1882 


Notes—This rule corresponds to section 77 
of the CP Code of 1882, with slight modifica- 
tions. The word “w/re” has been added in the 
beginning, and the words “if the’ which stood 
before the word “service” in the old section have 
been omitted. 


CPCO5r 14 1908)=S 77 (1882) 


See Cases under: 
(1] Process service of. 
[2] Summons, service of, 
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CPC (1908) 05 r 15-=S. 78 of 1882 


Notes—This rule corresponds to section 78 
of the O P Code 1882, with slight modifications. 
The word “zwhere” has been substituted for the 
word ‘if ” in the beginning of the rule, and the 


word “if” which followed the word “and” in the 
old section has been omitted, 


-05r 15 (1908)=S 78 (1882) 
See Cases under:— 

(1) Process, service of. 

(2) Summons, service of, 


CPCO5r 16=S 80 of 1382 


Notes—This rnle corresponds to section 80 
of the C P Code, 1882 with some important addi- 
tions and alterations. The first important change 
made in this rule is the sddition of the words 
“after using all due and reasonable diligence.” 
The above additions havo been made in accord: 
ance with the principles laid down in 26 Cal. 101; 
2C W.N 574; 19 Cal. 201; $4 All 302; 21 Mad, 419 
and 324; 21 Bom 23; 30 Bom. 623 snd5C0 LJ 
12n, The second important change is the addi- 
tion of the words “or some other conspicuous 


part of the house in which the defendant ordinarily 


resides or carries on business or works for 
gain,” and the third important change is the addi- 


tion of the words “and ths name and address of 


the person if any by whom the house was identified 
and in whose presence the copy twas affived. 


-0 5 r 16 (1908)=S 79 of 1882 


See Cases under— 
(1) Procees, service of, 
(2) Summons, service of. 


-05 r 17 (1908)=S 80 1882 


See Cases under:— 
(1) Process, service of 
(2) Summons, service of. 
1610—1612—C PC O05 r 17 (=1882 s. 80= 


1877 5.80 =1859 8.65)’ Practice—Writ of summons, 
service of.— 


§. 80 of the Code is intended for cases in 
which the writ should be affixed in the way 
requird by that section after a proper attemp has 

- been made to find the defendant. An affidavit in 
support of service of a writ of summous under 8 
80 of the Viv Pro Code, should show that proper 
efforts have been madeto fird ont when and 
wheré the defendants likely to be found, 

Cohen vy Nursing Dass 


Auddy LBR1872—1892, 641, | 


Pil ¢. C17 
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CP C1908) 0.5 r.47=(1882,S.80)-Conela 
| 


1613—C PO O br 17=(1s82 5 S0)-Service of 
summons—Practice,— 

























Where there is merely a statement that the 
respondent cannot be found, but it dues not ap- 
pear that any elfort was made to find him, the 
serving officer is not entitled to affix a copy of 
the summons on the outer door of the house in 
which the respondent ordinarily resided as pro- 
vided by s, 80 of the Civil Procalnre Code 1888, 

Sakharam y. Psdmakar 8 Bom LR 757 


=30 Bom 628. 


1614—0 PC 0 5r170 9rl18=(i882 Ss80, 
1038)—Application to set asila 1 decree 


passed 
exparte—Irregnlar service of summons: 


Where a serving officer fin?sa defendant to 
be away temporarily from home nnd knows where 
he is, itis nota good service if he therenpon 
does no mors than fix the summonsto the onter 
door of the house; but he must make farther 
efforts to effect personal service Sakina y. 


Gawri Sahai 1902 A W N G8=24 All 302. 


Notes:—Ref: 30 Bom 623=8 Rom L R 757; 
29 Mad 324. 


1615—U PCO 5 rr 17, 19, 20 (1)=(s8. 80, 82) 
-Substitnted service sammonus—S. #2 of the Code 
directs that before taking any further action 
under that section the Judge should himself exa- 
mine the serving officer on oath, Befero a Judge 
directs substituted service under s, 87, he should 
first satisfy bimeclf tbat the defendant has been 
keeping out the way for the purpose of avoiding 
the service. This implies that the defendant is 
aware that the writ is out against him. 

Moran v The Simla Bank Corporation 
Bank Ltd. AW N 35 (1886). 


—05r17—Effect of setting asideon ex- 
parte decree. 


See OP UO 9113, Case No 1907. 
21 Mad 324, 


CPCO5r 18=S. 8} of 1982. 


‘Notes—This rule corresponds with section 
81 of the U P Code of 1882 with some altera- 
tions and additions. Tbe folluwing sentence after 
the words “was served” —" and He nameand the 
address of the person ( if any } identifying the 
person serred and witnessing ihe delivery or 
tender of the summons,” bas been added, 
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C P.C(1908)0.5 r.18=(1882: $.81)-Concia CP C4908 0 OV. 22=(1882:8.86,-Concid 


—05 r 18 (1908)=S 81 (1882), 
See Cases under:— 
(1) Process, service of. 
(2) summons, service of. 


—05 r 18—See CP OC (1908 S. 107 Case No. 
(1250) (1855) A WN 823, 


-O Srri9,20 “) of 4908)=S. 42 
4882). 


See Cases under, 
(1) Process, service of. 
(8) Summons, service of, 


“05 r 20 (2) of (1908)=S 82 (4882). 


See Cases under. 
(1) Process service of. 
(2) Sammons service of, 

1616—C PCO 5r 0 (2)=Ss 82,73, 75-- 
Substituted service-Temporary absence no ground 
by itself: — 

Whenever it may be practicable, the service 
of summons shall be made by delivering lor ten- 
dering a copy to the defendant in person, and it 
is only when reasonable grounds exist for belie- 
ving that the defendant is keeping out of the way 
to avoid service or that for other reasons it cannot 
bo served in the ordinary way that substituted 
service should be ordered. Temporary absence by 
itself will not justify a resort to this mode of ser- 


vice and if there is a reason for believing that the 


defendant's absence is not temporary, an attempt 
should be made for service under the other séc- 
tions of the Cole. (21 Mad 419 fol; 21 Mad 425 
dist: ) Abraham Pillai y. Donald Smith, 

29 Mad 324. 8 Bom L R757. 


-05r 20 \3/of (1908)=S 84 (1882), 


See Cases under:-- 
(1) Process, service of. 
(2)>umnmons, service of. 


-O5rr 21, 23 4908)=S. 85 (1882). 


See Cases under:— 
(1) Process, service of. 
(2) Summons, service of. 


CPCO5Sr 22S. 8&6 of 1882. 


Notes—This rnle correspunds with the first 
para of section Sbot the C P Code, 1882, with 
some verbal changes. The second para of the old 
section has been omitted from this rule aud the 
para, have 


provisions contained in that been 


inserted in rule 23, 


See Cases under:— 
(1) Process, service of, 
(2) Summons, service of, ¢ 
—05r22. See C PCO 6r17. Case No 
loll. 13 CW N490 


CPCO5r 24=S. 88 of 1882. 


Notes.-This rule briefly lays down the provi- 
sions contained in the first para of s. 87 and also 
the provisions contained in section ’83 of the C.P. 


C. 1882. The provisions of both the above sections 


have been embodied in this rule ina convise form 
as will appear on comparison. The second para of 
section 87 of the old Gode hus been omitted from 
this role and embodied in rule 29, 


CPCO5r 24,29(1908)=S 87 (4882) 


See Cases under:— 
(1) Process, service of. 
(2) Summons, gervice of. 

1617—0 6 r 24, 29 of 1908=1882 S, 87—Pri- 
soners’ Testimony Act (XV of 1869), ss 15 and 
19—Act XV of 1869, s. 16—Signature of jailor—- 
Judicial notice,— 

The Conrt will take judicial notice of the 
jailor under 8, 16, Act XV of 1869, Prisoners’ 
Testimony Act. Tamor Sing y Kalides Roy 

4BLROC51. 

Notes:—Fol: 22 Bom 612, Ref 30 Gal 489; 22 

All 270. 

2618—C PC O 5 r 25=(1882 s.89)-Service of 
summons on defendant residing out of British 
India. 

Where a summons is sent by post to a defen- 
dant residing out of British India, it is not, in the 
absence of evidence that the person to be served 
was at the time residing at the place to which 
the summons was sent, sufficient proof of service 
to show that the sammons was posted but, there 
must be some evidence of its haying been recei- 
ved by the defendant, Fekir-uddin y Ghapur 
ud-din. 1901 A W N 1=283 All 99, 


1619-C P 005r26,08lr2 =(1882 S. 29)- 
Transfer of Property Act (Iv of 1883), S. 89, 104— 
CPC Act (XIV of 1882), secs. 244, 258— 
Preliminary mortgage-decrce — Payment before 
decres absolute—Adjustment of decree—Limita- 
tion Act (XV of 1877) sch. 11 Art, 173A. 


A Gourt to which an application is made un- 


der sec 89 of the Transfer of Property Act bas 


full power to ascertain what balance of the mort- 


rs 
‘ 
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CP C1908)0.5 r.25=1882,S.89)-Concid 


gage-debt is really outstanding at the time of the 
application and'to make the order absolute for 
the realisation of that amount only. 


Sen, 268 Civil Procedure “ode, does not apply 
to an application made under sec. 89 of the Trans 
fer of property Act, that section not having been 
made applicable by any rule issued by the High 
Court under sec, 104 of the Transfer of Property 
Actyconseqnently Art, 173 A of sch. 11 of the 
Limitation Act does not apply to the case of any 
psyment made before a decree absolute is made. 


Any question that arises as to an order absol- 
ute for sale is not a question relating to the 
execution of the decree. 

Hatem Ali Khundkar y Abdul Gaffurkhan. 
8&8 C WN 102. 
Notes::—Ref: 120. WN 282=70L J 681 
Diss 30 All 248=-(1408) W N 103=5 AL 

J 272. Dist: 9 C L J 358. 


Mey CPCO5r 26, 
1620-1622-0-P U Of r 26—Combined decree 
legality of OP CS 230-Limitation for the decree 
‘under S 90. A combined decree under Ss 88 and 
90 isin contraventién of the provisions of the 
Transfer of Property Act. The decree for the bal- 
‘ance due after the sale of of the mortgaged pro- 
perties is governed by 8 230 © P Cand will be 
barred if execution is sovght after 12 years from 
the commencement of the proceedings in execu- 
“tion. (27 Cal 285 Expl, 25 Cal 580 referred to. 25 
* All, 641 diss from. ) Chandicharan Roy 
*Chowdhry vy Ambika Charan Dutt 
81 Cal 792. 


Notes—Ref 32 Mad 534. 


C PCO5r 28-=s. 468 of 1882 
Notes—This rule corresponds with the first 
para of section 468 of the C P Uode of 1882, the 
_ second para has been omitted from this rule and 
. embodied in Rule 29 (1). 
-—0O5r28 O XLVII[r 1 (1) See Ex-parte 
decree. 


CPCO5 r 29 1908-S.89 of 1882. 


See cases under:— 
(1) Process service of. 
(2) Summons service of 


ae cP Ci90806r 1 


Notes—'The Committee have adied a few 
Tules relating to pleadings based upon the system 


‘ 
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CPC (1908) 06 ¢ 1-Concla 


of pleading introduced by the Judicature Actstin 
England, which is generally admitted to be the 
best form of pleadingin civil suits In this country 
pleadings are 
Tucy are neither 
concise, nor preeise,but contain vigue and general 


outside the Presidency towns, tis 
seldom artistically drawn. 


statements from which it is diffi ult to ascertain 
definitely the real question in controversy. The 
sole object of pleadings is thus fr quently defeat- 
ed; the issue is enlarged; the trial is delayed! and 
much unnecessary expense incurred by the par- 
ties, who are also liable to be tiken by surprise, 
They have further provided that the forms in the 
Schedule shall, when applicable, be used for” all 
pleadings, and when they are not applicable, 
forms of the like character shall be used. The 
rules prescribed will not prevent the pleader from 
exercising his discretion; for {le amount of detail 
must necesssrily vary with the nature of each suit 
itis,however, made clear,that they must be parti- 
cularly sufficient to apprise the Court and. the 
other party of the exact nature of the questions to 
be tried. 


The Committee have also given aparty, who 
considers that bis opponent’s pleading, does not 
give him the information to which he is entitled, 
the right to apply for further particulars so as to 
enable him to kiow what case he has to meet 
at the trial. 

They have however endeayoured to modify 
the rigour of the rules by providing in accordance 
with section 55 of the Indian Evidence Act, 
(Vide O. Vill, r. 5), that the Court may, not- 
withstanding the absence of any specific denial, 
require any fact to be proved by the party who 
relies upon iv’ See the Report of the Special 
Committee, 


CPC (i968) Or 6 r 2. 


Notes—This rls is new and it follows the 
English order X)X x 4, 


C PCO Gr 2 1908=1882 s 114. 


See Cases under:— 

(1) Writtenjstatement. 

(2) Set off. 

(3) Small cause court, Presidency Towns—Ju- 
Tisdiction—Set off. 


CPC 1908 Or 6r 3. 


Notes—This rule is new and follows the 
English order XIX yr 6 
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CPC1i903 0r6r 4 
Notes —This rale is 
English ordec XUX r 6 
CPC i908 Orér5. 
Notes-Tais rule is new and it follows the 
English erder 19 r 7. 
CP C1993 0r6r6 


Notes-Tuis rals is new & it follows the Eugl- 
ish order 19, r 14 


€PC19080r6r7 


Notes—This rule is new, it follows the Eng- 
lish order 19 r 16. 


new and follows the 


See Cases under: — 
Decree—Form of decree, 


CPC 4903) Or. 6 r. 9. 


Notes:—T iis rule is new, it follows the Eng- 
lish Order X1X,r. 21, 


C PC 4908) Or 6r. 10. 


Notes: -—-Tihis rule is new and it follows the 
English Order XIX, yr, 24, 


C PC 908) Or 6 r 11. 
Notes:—This rule is new, and it follows En- 
glish Order XIX, r. 25, 


CP C1903 Or 6r 12. 


Notes: —Thbis rule is new and it follows the 
English order X1X r 26, 


CPP (1908) 06 ri43 


Notes:—This rule isnew and it follow the 
English order 28 r 1, 


0 Grr 14, 15 4908)=(4882) s. 115. 
See Cases under - 
(1) Written statement. 
(2) Set off. 
(G) Smell Cause Court, Presidency Town 
Jurisdiction-Set off. 
(4) Plaint 
CPC (1908) OGrr 14, 15 (1)=s.54 
(1882). 


See Cases under:—Plaint. 
1623.-C P'9 OV., rr 14 and 15—Sipning 
and verilication of plaint. See 48PR1898. 


—O6r i4-—SeeO li rl. Case No 2037 


11C WN 871. 
—-06ri4—-See CPCO 3 r3. Oase No 
195, 4L BR 284. 
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CP C908) 0 6 r 45. 


Notes.—The provisions contained in sections 
51, 62, and 115 of the C P Oode of 1882 have 
been summarised in the above two rules. To 
meet the cases on points on which there is a con- 
flict of authority, several alterations and addi- 
tions have been introduced in these rules. 

See Caser under:— 


(1) CP 001441. Case No. 2037. 


11C WN 871. 
(2) CPCO6ri4, Case No. 1623. 
48 P R1896. 
(3)CPCO38r 2, Case No. 1595. 
4LBR 284, 
C PC 908) 06 r 45 (2), (3)=S 52 


(4882) 


See cases under :— 
Plaint. 


C PC 1908) 0 6 rr 16.17=1882 ss. 53 
& 116. 


Notes:—These two rulés briefly lay down the 
provisions contained in sections 53 and 116 of the 
O PC Code of 1882, relating to the amendment 
of the pleadings. The language and the wordings 
of these two rulesare quite different from those 
of the above two sections ; bntthey are intended 
to take the place of those two sections, 

The most important change made in the pre- 
sent Code is the omission of cl, (b) of section 53 
of the old Code, which provided that a plaint can 
be returned for amendment only at or before the 
first hearing cf the suit. Under the present Code 
the Court may at any stage of the proceedings 
allow either’ party to alter or amend his 
pleadings, ; 

The Court under section 153 of the present 
Code may, atany time, and on such terms as to 
costs or otherwise as it may think fit, amend 
any defect or error in any proceeding in a suit. 


1 Amendment of pleadings in appeal 
1624-1630 

2 Power otConrt toamend pleadings 
at anytime before judgment 1631 
—1635 

8 Amendment of pleadings, alteration 
of nature of suit. 1636. 


4 Miscellaneous 1637 
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‘ 


See also cases under : — 


Planit—Amendment of Plaint. 


~" 6 PC (1908) 0 6 F17-Amendment of plead: 
ings when may be allowed—See Public Demands 
Recovery Act. ( Bengal Act J of 1895 s 15 ) 


14CLJ 83 
(1) Amendment of pleadings in appeal. 


1624—1626.—C PO O6,r 17—Defence of 
_. limitation—General observations about amend- 
_* ment of plaint :-— 


The plaintiffs filed a suit for dissolution of an 

a Alleged partnership and accounts. It was found 
ay bY the Oonrt of first instance that they had ad- 
vanced Rs 400, to the delendants ; but it dismis- 
sed the suit on the ground that no partnership 
thad been created and the snit as framed would 

: ‘not lie, The plaintiffs appealed contending that 
° the partnership had been created and the suit 
‘was in order. When the appeal exme on for hear- 

. ing the plaintiffs prayed for leave to amend by 
adding a prayer for the recovery of Rs. £00, .. This 

~, ‘améndment was allowed ‘andthe claim decreed. 
The defendants appealed on the ground that the 

, amendment was wrongly allowed, especially as at 
its date the claim was time-barred; —//eld, that 
the amendment was rightly allowed. The defence 

+ #of limitation was, in the particular circam— 
stances, a defence to which the defendants were 
,never fairly entitled and the allowance of the 

_ amendment only withdrew from them an advan- 
tage which they ought never to have received, 

' Per Batchelor J. Under 06 17 of tie Civil Pro- 
a _cednre Code, 1908, it js clear that at any stage of 
_, the proceedings all amendments ought to be 
~ allowed which satisfy the two conditions («) of 
“not working injustice to the other sida and (b) of 
being necessary for the purpose of determining the 


real questions in controversy between the parties. 
Amendments in plaints should he refused only 
"where the other party cannot be placed in the 
‘game position as if the pleading had been origi- 
nally correct, bot the amendment would cause 
‘him an injury which could not be compensated 
in costs. It is merely 4 particular case of this 

__ general rale that where a plaintiff seeks to amend 
by setbing up a fresh claim in respect of a cause 

' _ of action which since the ivstitution of the suit 


“ 
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CP C908) 06 r 17=(1882, $.53)Contd.C P C1903)06 r 17=1832,S.53)-Cunta 


(1) Am2aim2zat of pleadingsiia appeal-Contd 


had become barred by limitation, the amendment 
must b2 refused : to allow it would b2 to cause 
the defendant an injury which could not be com- 
pensated in costs by depriving him of a good de- 
fence to thé claim. The ultimate:tes6, therefore, 
remains the same. Cn the amendment be allow- 
ed with injustice to the other side, or, can it not? 
Per Beaman J —Amendments of pleadings’ will 
always be allowed, unless allowing the amend~ 
ment will place the other party at a advantage 
for which he cannot be adequately compensated 
by costs, There are two simple tests to ascertain 
whether agiven case is within the principle. 
First, could the party seeking to am2nd obtain 
the same quantity of relief’ without the “amende 
ments? If not, then, it follows necessarily that 
the proposed amendment places/the other party 
at a disadvantage; it allows his opponent to obtain 
more from him chah he would have been able to 
obtain but for the amendment, Second, in those 
circumstances can the party thus placed at a dis- 
advantage be’ compensated for it by costs? If not, 
then the amendment ought not, unless the case is 
so peculiar as to be taken ‘out of the scope of the 
tule, to be allowed. Kisandas Rupchand y 


Rachappa Vithoba Shilyant, 
11 Bom L R 1042=33 Bom 644, 


1627.—O PO OVI,r17,0 XIV,r5, 


‘Discretion and power to amend pleadings and 
issues-Interference in revison-Plaint-Amendment 
of Plaint:See 9 Ind Cas 267=51 P LR 1911, 


1628-1629-C PO 06 r17-Shebait, suit by, for 
recovery of-Adyances made by him-Dispossession 
by-Co-shebait-Limitation Act (XV of 1877), Sch, 
11 Arts, 36, 120—Parties—Plaint—Amendment 
of—Appellate Court, power of, to alldw amend- 


ment—Civil Procedure Gode, ( Act XIV of 1883 ) 
Ss, 53, 582, ¥ 


4, the grand-father of the Plaintiffs and of 
some of the Defendants, aud great grand-father 
of the remaining Defendants, éstablished certain 
idols and dedicated certain properties for their 
worship, etc, and prescribed a: certain order in 
which his descendants, were to become shebaits, 
When the office of shebait devolved upon plain- 
tifi’s father B, he was kept out of possession by 
defendant P of a portion of the debutter estate, 
' and in a auit by B against P and certain other 
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EPC 4908)0. 6 r 17=(4882,5.53)-ContaC P C19080.6 r17= (41882,S.53)-Contd 


(1) Amendment of pl-adings in appeal—Contd. 


persons, B-having died.Juring the pendency of 
the suit, it was decrec| Jleclaring the properties 
in dispute to be debat ‘gr dnd that. B was entitled 
to,shebait. B had to aaaivancs money out of 
his own estateto meet with expenses of the 
debutter.estate. ‘lhe plaintiffs brought the pre- 
sent suit,as heirs. ant legal Tepresentatives 

pf B, for recovery vf the debntter estate, 
The Plaint stated that as it was not certain 
who amongst the Dafendants was entitled to 
be shebait, all of them =e made: parties, but 
Court was not asked tadetérmine who was en- 
tifled to be shebait. //eld-Yhat the plaintiffs as 
‘creditors of the debatter estate were not entitled 
to any relief against defendant P personally 
‘imply on the ground of wis having realised money 
‘from: the debutter estate, 


That the suit against P personally was barred 
“under 8. 36 Sch. 11 of the Limitation Act, 


That as to the snit against the debntter estate, 
‘the period of Limitatioa\did not begin to run 
from the, time when the advances were made 
bat from the time when plaintiff's father B died 
agd 4 Art. 120, of Sch, 11 of the Limitation Act 
applied to, the case. 


-That(the-suit wasnot maintainable, inasmuch 
as it was-not stated in the plaint who the person 
‘was that was entitled to represent the estate as 
shebait and the plaiatifig had not asked for the 
, determination of the question as to who was the 

_shebait for the;time being, 

',. ‘That an. Appellate Uourthas power under s. 
682 read with s. 53 of the Civil Procednre Code, 
to allow an amendment of the plaint. (9 Cal 695; 
“ya Cal 692; 26 Mad 467 ref, to, ) 


Where the object of an amendment of a plaint 
iis merely to seek relief ancillary to the princi- 
“pal prayer of the plaint, such amendment does 
not alter the character of the suit. 

Rajah PearyMohan v Narendra Krishna, 
5C WN 273, 


1680—c PCO,6 r17—Court Fee—Decree 

- —Memorandum of appeal, amendment of—Civil 

“ Procedure Code, Ss. 53, 582—Court Fees Act, VII 
,o0f  1890— 

» Generally,.an Appellate Court cannot pass a 
decree for a larger amount than that claimed in 
~ Memorandum of Appeal, unless, before'the judg- 
_ ment is, pronounced, an amendment of the Momo- 
«¢.pandum. of Appeal is allowed, and the additional 





(1) Amendment of pleadings in appeal-Concld 


Court Fee paid in. © Percival v Collector of 

Chitagong 80 Cal 516. 

(2) Power of Court to amend pleadings at 
any time before judgment. 


1631—C PC 06,r17,07r 11.0 6r18 (= 
Ss. 53, 54 Ciy. Pro, Code, 1882 )—Receiving 
plaints 

The receiving of plaints is not a merely me- 
chanical operation. The Giy.. Pro. Oode, (ss. 63 
and 54) requires that the Court shall consider 
the plaint before action is taken upon it, and this 
is the more recessary in rural parts, because 
there litigants,Jlargely rely on the assistance of 
the Courts in the conduct of their suit, 

Nga Shwe Win vy Nga Chan, E. 
LB R 1872-1892, 365, 

Notes.—Ref: L B R 1893- 1900, 583, 

1632-1635—0 PCO 6r17; 07r11=(1882 
8. 53)—Plaint-Misjoinder of causes of action — Mis- 
joinder discovered after framing of issues-Amend- 
ment of plaint. 


One BN sued as adopted son of H deceased,to 
recover the estate left by H. With himjwas joined 
as plaintiff atdanghter of H, who prayed thatif 
the adoption were not proved, she might recover 
the estate for herself and her two sisters. Ob- 
jection was taken that the suit was bad for mise 
joinder but nutwithstanding this, issues were fra- 
med. Subsequently the court ordered the plain- 
tiffs tolamend the plaint having. elected which of 
them should continue the suit. Held, that whilst 
there was undoubtedly a mis-joinder of parties 
and of causes of action the order passed by the 
Court was erroneous, inasmuch as after the fra- 
ming of issues the plaint can be amended by she 
Court itself. Baju Nath v Chowrao. 

1903 AW N 240. 

CPCOVIr 17and0 VII ri1,0 XXI 
r 17 s. 141—See Kxecution of decree—Applica 
tion for execution and powers of Court. 

CPCOVI © 17—Court’s power to grant 
amendment of plaint. 11 Ind Cas 827. 

CPCO VI r17—-Powers of amendment 
under the new Code. See 11 Ind Cas 856. 
(8) Amendment of =Plesdin gag ANaraee 

of nature of suit. 

1636—0 VI r 17—Plaint—Addition of fur- 
ther relief —Amendment— Whether allowable. 

10 MLT 557. 
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C P €(1908)0.6 r.17=4882:S.53)-Concid. C PC (1908)0 6 r18=(1882)S.54)- Gonerd 


(4) Miscellaneous. 


1687 -O VIr170 VIlr 11—See—Plaint— 
‘Rejection of plaint. 


O06r17-O7 r 11=C P C 1882) 
s. 53 (f). 

See Jurisdiction—Causes of jurisdiction— 

*Cause of Action. 41 P R 1887. 


O06ri7; O7r U=CPCS.53 1882. 
See Multifariousness. 79 PR 1899. 
1688—1639—O0 VI rr 17, 18; O VII r 11 

See—Plaint—Rejection of. 126 P R 1881. 
1640—0 VI r 17, OVII r11.See Succession 

Act 1866 s°. 332, 190. 

1641—0 Viri170 VII rli—See Contract 

“Act 1872 s, 23. 

1642—O VI r17 and O VII r 11—Kabuliat 

—In respect of what Kabuliat suit lies, See 

12 0 C140 B=2 Ind Cas 920. 


—O Virl70 VIL r 11—See Injunction. 


O06ri7. 

‘See (1) G PG (1908) O 1 r 10 cl.(1) Case No. 
(1611). 38 Cal 657. 

(2) CPC O1r 17 Case No, (1462). 
834 Cal 662. 

(8) OP CO 11]. Case No. (1461) 
9PWR1908, 

(4) © P ©1908) s. 107. Cave No. (1250). 

(4885) A W N 828. 


O'6r 18 1908, 07 r ii 1882) 
Ss. 54. 


See Cases under:— 
(1) Limitation Act 1877 8. 4. 
(2) Plaint—Rejection of plaint. 
(8) Plaint—Return of plaint. 
(4) Plaint—Amendment of plaint. 
(5) Court Fees Act S, 28. 


'1643-1644—0 6r1807r li=(s,54, Uiy.Pro. 
ode, 1882)—S, 28,Act VII of 1870 (Court Fees )- 
Insnfficiently stamped plaint—Limitation.— 
Under 8. 54 (b), Civ. Pro. Code, 1882, read 
‘with 8.28, Act VIL of 1870, the Court has a 
“discretionary power to fix a time within which 
the requisite Ooart-fee is to be furnished, ifthe 
deficiency in stamp iseupplied within the time 
fixed by the Gort, the suit will be reckoned as 
« institnted on the day the plaint was originally 
presented, (19 Cal 780, 27 Gal 8l4, Fol). Lhe Court 


may also enlarge the time granted for supplying 
the deficient Court-fee, Rajkishori Koer y 
Madan Mohan Singh. 31 Cal 75. 


Notes:—Fol. 123 P R1907=82 P W R1907= 
3M LT 63; Ref: 8 O O 241, 


See also cases under:—Court Fees Act s, 28, 
—CPOO VIE, rr. 1, 2, 4, 5, 6—See 
Mortgage—Redemption, 


CP C 1908) 0. 6 r. 18=882) S. 54. 


—O0. 6 r18—Plaint insufficiently stampted 
Power of Court to extend limitation—See C P.C 


0.7, r 11,,Case:No. 1660, 23 All 428. 
—O. 6, r.18—Suit barred by any law—See 
CPCO.7rll. 34 Cal 20. 


—0. 6 r18—Plaint insufficiently stampted 
—See C P,C 07rll, Case No. 1656, 


28 Mad 498, 


—O0. 6 r 18—Plaint insufficiently stampted 
—See C PC 07,r 11, Case No. 1653, : 


9CWN 844, 


—0O 6 r18—SeeCPCO,6r. 17, Case No. 
1631, LB R 1872, 365, 


—06r18—SeeC P CO ( 1908 ) S, 26, Case 
No. (108). 3MLT68, 


CP C1908) Or7,r 1S. 50 of 1882. 


See Cases under:—Piaint. 


Notes:—This rule corresponds to section 60 
of the O P Code of 1482 with some additions and 
alterations, In the first para, the word “shall” 
has been substituted for the word “must”, 


Clauses [4], [/] and [i] are new, there were 
no similar provisions in tbe old section. 


Clause [¢] corresponds with clause [d] of the 
old section with some alterations, Clause [d] of 
the old section ran as follows: “ A plain and 
concise statement of the circumstances constituting 
the cause of action, and where and when it arose”, 

Clause [g] corresponds with cl. [7] of the old 
section with some verbal alterations, The words 
‘a demand of * which occurred in the old section 
have been omitted. 


Clause [4] corresponds with cl. (7) of the 
| old section, with this modification that the word 
| “where” has been aubstituted for the ward « i7%, 
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‘CPC i908)0 7 r 1, 2, 4, 5,-6= 
(1882) S 50. 


See Cases under:— 
Plaint. 
—0. 7 r.1—Notice of suit to state the cause 
of action—See 0 P C( 1908 ) S. 80, Case No. 
(1081). 6 Bom L R 182. 


1645—C0 POO. Vil, rr. 1, 2, 4, 5, 6—Repre- 
sentation to proper Court after long delay—Non- 
averment of particulars required by s, 50 — Kn- 
dorsement of Court as'to dates of receipt and 
retnrn—Sufficient compliance—Limitation Act, 
1908, s. 14. 9 Ind Cas 157. 


1646—C PC O7rr. 1, 8, 4, 5, 6, of [1908]= 
[1882] S. 50.— 


In the Mofussil a Hindu claiming under a will 
is not bound. by any law to obtain probate of the 
will in the District Court before he can sue in 
respect of the property which he claims. 
Bhagyansang Bhafaji y. Bechardas Harji- 
vandas, P J (1881), 189=6 Bom 73. 

Notes:—Ref: 19 Bom 832, 

1647—C PC 07, rr], 2, 4, 5, 6 (=s. 50,Civ. 
Pro, Code, 1882).— 

Quore: —Where a plaintiff can be allowed to 
take advantage of any express ground of exemp- 
tion from the ordinary law of limitation which 
has not been pleaded in the plaint, having re- 
gard to the terms of s. 50, Ciy. Pro. Code, 1882. 

Benode Behary Mookerjee v. Raj Nerain 
Mitter, 80 Cal 699=7 C WN 681. 


Notes:—Ref: 14 C W N 128. 


C P C 4908 Or 7 r 2. 


Notes:—This role corresponds to paras. 2 and 

3 of section 50 of the C P Code of 1882, with 
yerbal changes only. : 

—0 7 r 2—Notice of suit to state the cause 

of action—See O P O (1908) S.80.Case No.(1081). 

6 Bom LR 132. 


‘See cases under:—Plaint. 


cPCcor7r3 


Notes:—This rule is new. There was no such 
provision in the old Code. It is similar to Order 
XX, r;'9 of this Code which directs that a decree 
for recovery of immoveable property should con- 


tgin boundaries, 


DIGEsT 1811-1919, 272: 


CP C1908) Or 7 r 4 


Notes:—This rule corresponds with para 4 of 
section 50 of the C P Code of 1882 with some 
verbal chauges only, Tha word “ where ” hag 
been substituted for the word “ when” in the. 
beginning, and the word “ shall ” has been sub- 
stituted for the word “ should ” aften the word 
‘“ plaint ”. The three illustrations attached to 
para. 4 of the old section have been omitted, 

—0 7 r 4—Notice of suit to state the cause 
of action—See C P C (1908) 8.80,Case No.(1081), 

6 Bom L R182. 

See “Plaint”. 


CPCcOr7r5 
Notes:—This rule corresponds to para. 5 of 
section 50 of the C P Code of 1882, with this 
modification that the word “shall” has been sub- 
stituted for the word “must” after the word 
“ plaint” and the illustration attached to the 
para. hus beep omitted, 
—0 7 r 5—Notice of suit to state the cause 
of action.—See © P C (1908) 5.80,Case No.(1081) 
6 Bom L R 182. 
See ‘Plaint”. : 


CPCOr7r6. ' 
Notes:—This rule corresponds with the last 
para. of section 50 of the © P Code of 1882, with 
some change of language only. 


See Cases under “Plaint’”’. 


—07 ¥ 6— Notice of snit to slate the cause 
of action—See € P C (1908) S.80,Case No.(1081). 
6 Bom L R 182. 


1648—C PCO.7,r.6 (S. 50)—Exemption 
from limitation — Statement of ground Minor 
plaintiff or plaintiffs: — 

The decision in (1903) 81 Cal 195; s. c. 8G W 
N 168 did not lay down that under S. 50 of the 
Civil Procedure Code (Act XIV of 1882), a plain- 
tiff could not take advantage of any ground of 
exemption not set up in the plaint. Nor did it 
lay down that in no circumstances should the 
plaintif! who has omitted to set up sucha ground 
be allowed to amend his plaint. When the 
plaintiff or all the plaintiffs is a minor or are 
minors, it is not usual for them to plead exemp- 
tion from the law of'limitation as prescribed by 
that section.—Gangadhara Sarkar y. Khuja ~ 

Abdul Ajij Nawab Salimulla Bahadur, ~ 
14 C WN 128. © 
cP CcOr7, r7- ; 

Notes:—Thisrole is new. It follows Eog- 
lish Or, XX, r. 6 and has adopted the principles ” 
laid down in several cases. a i 
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CPC A908) 07 r7-Concid. 
1649-1652—0 P 0 0.ViI,r. 7—Suit for can- 
egllation of sale-deed by vendor and for recovery 
of properties—Decree for unpaid purchase-money 
—Jarisdiction. 


CP C:1908) 0. 7r. 10=(1882, S. 57) 
-Conold, 


ought to have been instituted in some other Court 
in accordance with the provisions of sections 16, 
16, 17, 18,19 and 20 of this Code, Thus the 
present rule embodies ina more convenient and 
concise form the proyisious contained in clauses 
(a), (2) and (c) of section 57 of the old Code. 




















In a suit for the cancellation of a sale-deed 
and for recovery of properties comprised in the 
gale on the ground of failure of consideration, 
the Court is justified, on the principle of O. Vu, 
x, ToftheO P C ¢ Act V of 1908 ), in giving 
the plaintiff vendor a decree for the amount of 
the purchase-money that, itfinds, was not paid 
to him. Mahalinga Pathan vy. Tirumalsi 
Pillai, 8 MLT 433=8 Ind Cas 64. 


CPC Or. 7,r. 8. 


The words “ at any stage of the suit » have 
been added to sub-rule (1). The addition is an 
important one and it has been made in accord- 
ance with the principle laid down in 8 Cal 834, 
where it has been held that the provisions of 
this section might be put into force at any stage 
of the suit, Sub-rule (2) exactly corresponds 
with the last para of section 57 of the old Code, 


The provisions of this section are imperative, 
and might be put into force at any stage of the 
suit. An order dismissing a suit under this sec- 
tion is appealable.—8 Cal 834. 


—O. VII, r. 10 of 1908=1882 S. 57 ( 1859, 
S. 80: Act XXIII of 1861, s. 3). 


Notes:—This rule is new. It has been bor- 
rowed from English Order XX, r. 7 and it should 
be read with rule 3 of Order 1. 


CPC 4908) Or. 7 r 9=S. 53 of 4882. 


See Oases under Plaint—Return of Plaint. 
—0. VII, r.10—C PCS, 57 (1882)—See 
Burma Lower Courts Act 8, 81(2),Case No.(3). 
8 LBR120, 
CPCO. VII, r,10—Return of plaint—Old 


stamp—Credit to be given by proper Court—See 
Court Fees Act, 1870, 8. 30. 


Notes:—This rule corresponds to section 58 
of the O P Code of 1882, with some modifications 
of a verbal character. In sub-rule (1) the word 
\Jigt” has been substituted for the word ‘ memo- 
randum”, and the words “ of the relief claimed” 
have been substituted for the words ‘* of the re- 
Nef or remedy required”. 


{n sub-rule (2), the word “where” bas been 
substituted for the word “ if". 


CPCO. VII, r. 10—See Appellate Court, 
Powers of Appellate Court. 


The last para of section 58 of the old Code 
has been omitted and inserted under Order IV, 
asrule( 2 ) with some alterations of a verbal 
character. 


CPCO.7r. 11=Ss. 53, 54 4882). 


Notes:—This rule embodies the provisions of 
cl, (a) of section 58 and the provisions of section 
5t of the O P Code of 1883, with some additions 
and alterations, 


CP C4908) 0. 7 r 10-S. 57 of 1882. 


Clause (a) of this rule corresponds with the 
latter part of clause (2) of section 63 of the old 
Code. 


Notes:—This section corresponds to section 
57 of the O P Code of 1882, with several import- 
ant changes. Clauses [@], [] and [c] of the old 
section have been omitted, and the words “ in 
which the suit should have been instituted ", have 
been added to sub-rule (1), inasmuch as those 
words are sufficient to include the cases covered 
by clauses (2), (b) and (¢) of the old section. 


Clause (4) corresponds with clause ( a ) of s, 
64 of the old Code with some verbal changes, 


Clause (c) corresponds to clause (b) of s, 64 
of the old Code with some verbal changes, 


Clause (d) corresponds with clause (c) ef sec- 
tion 54 of the old QOode, with this important 
alteration, that the words “ by any law ” have 


The words ‘the Court in which the suit should 
have been instituted”, mean that where the suit 


111 0.0, 18 
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C PC (1908) 07 r 11=1882 Ss. 53, 
54)-Vonid, 

been substituted for the words “any positive rule 

of law”; which occurred in the old section. The 

word ‘* any Jaw ” would include codified as well 

aacase law. But the words * any positive rule 

of law” meant only any codified law, 


CPC (4908) 0. 7r. 14=(882, Ss. 
53, 54)-Contd. 
(1) Plaint insufficiently stamped—Contd. 


Where a plaintiff supplied the deficit Court- 
fees one day after the time allowed by the Oourt 
but before the suit was barred by limitation, the 
suit might be regarded as having been filed on the 
day on which the deficit Court-fee was paid and 
as on that date the suit was in time, the Court 
ought to have tried the case on the merits and 
not rejected it under Sec.54C P © (87 Cal 376 
Ref to. ). Harakumar Pal v Safatulla. 

2CLI70=9C WN844, 


Notes:—Ref: 5,C L J270 ; 34 Cal 305, 


1654—C PCO7r 11 S, 3=(1877) S. 4— 
Limitation—Presentation of plaint insufficiently 
stamped — Deficiency made good after the expiry 
of limitation period but within the time fixed by 
Court—Civil Progedure Code (1882), s. 54 (b). 












Clause (d) of section 54 of the Code of 1882, 
bas been omitted, The reason for the omission 
seems to be, that there is no express provision in 
the present Code for return of pleadings for 
amendment (see rules 16 and 17 of Order VI). 


1 Plaint insufficiently stamped 
1658—1659. 

2 Plaint insufficiently stamped-Power 
of court to extend limitation 


1660—1668 
y F When a plaint is presented on a paper insuffi- 
8 Relicfclaimed is undervalued ciently stamped within the prescribed period of 
1669—1671 limitation, and time is given by the Court under 


section 54 ( b ) of the Code of Oivil Procedure to 
make good the deficiency, the suit is not barred 
by limitation if the deficiency is supplied within 
the time fixed by the Court but after the limita- 
tion period has expired, Gavaranga Sahuy 
Patro. (F B) 6 ML T4129, 


Suit berred by any law 1672—1674 


6 At what stage the plaintcan be re- 
jected 1675—1677 


1655—0 PC 07r 11—Sch HI, Arts 15, 77— 
Suit to obtain possession of wife—-Court Fées 
Act—Declaration that a marriage took place and 
possession of wife prayed for —Stamped paid 
under Arts, 17 and 16—Legality of—Placing a 
suit under two articles. 


See Cases under:— 
(1) Limitation Act 1877 s. 4. 
(2) Pisint—Amendment of Plaint. 
(3) Plainf—Rejection of Plaint. 


(4) Plaint—Return of Plaint. A party cannot place his suit under two dif- 


ferent articles of the Schedule of the Oourt 
Fees Act saying that he pays Rs. 10 fora decla- 
ratory decree and Rs. 5 for possession of bis wife. 
Such a computation is utterly unknown under 
the Court Fees Act and opposed to the practice 
of the Court. Amirul Hosssin y Khairun- 
nissa, 28 Cal 567. 


1656—C PC 077111 0 6r 18=( 1882 5.54) 
Plaint—Stamp paid by order of court—Retrospece 
tive. 


(56) Court Fees Act S.28, 
(6) G.P.G. (1908) 0. Gr. 17. 


(1) Plaint insufficiently stamped. 


1658—CP007,rl11[S 54]—Presentation 

of Plaint improperly stamped—Time given be- 
yond the limitation periud-Compliance—Suit not 
barred:—Conrt-Mees Act Ss. 6, 28, : 
19 M LJ 840=32 Mad 306 (FB). Where stamp duty is paid by order of court 
subsequent to the presentation ‘of plaint, such 
1658A--C P © O7r 11, 0 Gr 18=(1882 Sec. | payment relates back to the date of presentation — 
f4)—Plaint in: ofliciently siampe\—Deficit paid ) nd the plaint must bs treated as a proper one as 
a day after the time fixed, but within the period | irom {Lev date in (he abeence of any evidence: to 
of limitation, effect of. show that there was fraud ip putting in the 
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/ CPC d908)07r 11-1882, Ss 53, 
54)-Contd, 


(2) Plaint insufficiently sta mped-Power 
of court to extend limitation. 


CP C i908) 0 7r 11-4882, Ss. 53, 
7 54)-Conid, 
(1) Plaint insufficiently stamped—Cuneld. 
plaint without stamp (2 All 241 ref to. ). 
Alayakamal y Subbraya Goundan. 
: 15 ML J 219=28 Mad 493. 
1657—CP 0 07rll=0 6r18=U P OS. 54 
—Alternative prayers in Plaint—Plaint insuffi- 
ciently stamped—Court cannot rejeot without 
first requiring proper stamp to be paid, 

















1660—C PC O7r11;06r I8=(1882 8.54) 
Court Fees Act (VII of 1870) Ss. 7, cl (5).6-(c), 
28—Power to extend time for pay'ug deficiency 
in court fee: 


In a suit for pre-emption the } Jaintiff under- 
valued the claim but the officer of the Court re- 
ported that the valuation was correct. Later on 
the defendant objected that the relief had been 
undervalued, The Covrt found that it should 
have been stamped af the stamp for Rs, 123-12-0, 
Held, that S. 54.and not S, 28 applied. The 
Court had no power to extend tlié time for mak- 
ing up the deficiency in court fee beyond the ex- 
piry of the period prescribed by the law of limi- 
\tation and the plaint should be rejected. 
Muhammad Ahmad vy Mtihammad Sirag- 
ud-din, 23 All 423. 


The plaintiff sued to redeem a kanom ( mort- 
gage ) of 1858, and alleged’in his plaint that the 
defendants ‘were’ setting up a renewal of 1874, 
which was not however, binding on the plaintiff. 
He 'paid court-fees on the amount of the mort- 
gageadmitted by him and added an alternative 
prayer that if the Gourt should find the renewal 
of 1874 to be valid, he might be’ allowed to re- 
deem on the footing of that renewal. The Dis- 
trict Munsif decreed the suit, but the District 
Tndge on appen! found that the renewal of 1874 
was binding on the plaintiff and dismissed the 
suit, inasmuch as he had not paid court-fees .on 
the amount of that renewed kanom, but only 
upon the kanom of 1850, which was for a less 


_ Held: that the dismissal of the suit war 
improperand that the proper course for the 
Jndge was that provided for by 8. 64, Civil Proce- 
dure Code, viz., to require the plaintiff to pay the 
additional stamp necessary to. cover the lerger 
amount and in default to reject the suit. 
Subrahmania Pattar y Valiya Nayar. 

8 ML J 187% 
1658—C P007,rll;06,r 18=S, 54—Or- 
der dismissing appeal for improper stamp. 


Notes:—Fol: 27 All 41l1=2 A LJ 55=(1905) 
W.N 12 ; 28 All 10=3 A 1. J 838=(1906) 
W N 21, Ref: 11 C WN 88 FB=40L9 
421=1M LT 355; 34 Cal 20F B34 AL 
J 636 F B; 29 All 749 F B, Fol: (1904) W 
N 133. 


1661—C PCO7,ri106r 18+. 104,0. 48 
r 1=(1882-8s.64,588 )-- Order admitting amended 
plaint after time—Appeal. 


No appeal lies against an order admitting an 
amended plaint after ithe time fixed. Sheik Ali 
Husain vy Fazal Husain Khan. 

4 Ind Cas 492. 

1662-CPCO7rll1=0 6r 18 of 1908 =1882 


Order of a District Judge dismissing the ap- |g 54Court cannot extend limitation prescribed. 


peal as improperly stamped ‘is appealable. 
Vithal y Balkrishn 1888 PJ 339. 
4659—C PC O7r 11 (1908 )=( 1882 )—S. 
98—Civil Procedure Code, S. 64—Suit filed on 
last day of limitation on an insufficient court fee 
—Limitation: 


When a Court fixes a time under cl (a) or cl (b) 
of s. 64 of Act XIV of 1882, it must be a time 
witbin limitation. Section 54 does not givea 
Court any power to extendthe ordinarily pres- 
cribed period of limitation for suits. Jainti 
Prasad y Bachu Singh. 15 All 65, 

13 W N 29. 

Notes.—Fol: 30 Mad 319 ; 24 All 218, Dist: 

24 Mad 331; 27 All 197; (1904 ) WN 224; 

183 :17 All 288;1 ALJ 641, Diss: 32 

Mad 305 FB, Not Fol: 27 Bom 380, 

Ref: 29 All 749 F B ; 18 All 206 ; 20 All 

11; 23 Alla28;6ALJ905FB;19 M 

LJ 340 F B; 25 Mad 340;4 ALJ 63€ 
FEB 


Where by a mistake of the plaintiff and not 
ofthe Court or of any officer of the Court, a plaint 
was filed upon an insufficient court fee and this 
was'not discovered until after the period of limi- 
tation for the suit had expired, it was eld that 
theszit was barred. (12 All 67 ; 23 All 428 5 23 
Allb129 and A WN 1904, 183 foll.; 24 Mad 331 
dies from.) Rain Tahal Singh yDubri Rai. 

$AL 3888/1906 A W N 21; 28 All 310. 
eas A: 
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CPC (1908) 07r 11=882, Ss. 53, 

54)-Contd. 

(2) Plaint insufficiently stamped-Power 
ofcourt to extend limitation—Contd. 
1663—C P C—O7rll=O6r l8of 1908= 

1882 s,54—cls (a) & (b)—s, 583 '!C P C, 
Clauses (») and (b) of s.64 are inapplicable 

to civil appellate jurisdiction of the High Court, 

Bal Karan Rai y Gobind Nath Tiwari. 
12 All 129, 
Notes—Disap: W N (1907) 253; 39 All 749 F 
B. Diss: 15 Mad 39 ; (1904) WN 234, 
Not Fol: 19 Cal 780 ; 27 Bom 330. Diss: 
33 Bom 486, Dist: 27 All 197; 20 Cal 
41; 26 Cal 925;4MLJISSFB:1ALJ 
641, Ref: 19 Cal 747 ; 28 Cal 277 ; 427; 
20 Mad 319; 24 Mad 331; 13 All 320; 16 
All 65; 123; 16 AllL308 FB ;18 All 206; 
25 Mad 380 ; 82 Mad305 FB; 19 ML J 
810 F B. Rel:13C W N 815, Fol: 28 
All3l0=3 AL J 8388=(1906) W N 2l 
Disc: 4 AL J 636 F B, 

1664.-C PC O7rll; 06 r18=(1883 5.54 )— 
Court-fee—Order of Court to make up deficiency 
of—Suit, when may be said to be properly insti- 
tuted—Res judicata, 

Where a plaint has been filed intime, the 
fact that it was not duly stamped when the pe- 
riod of limitation expired, does not render it time- 
barred, since it must be regardedas having been 
preaented on the day upon which it was filed. In 
the explanation tos, 4, Indian Limitation Act 
1877, that “a suit is instituted, in ordinary cases, 
when the plaint is presented to the proper 
officer,’ thé Legislature used the expression 
“plaint” without reference to the law as to Court 
-fee, eld, also that where a plaint has under s, 
64 cl (d), Civil Procedure Code, been returned 
foramendment within a time fixed by the Court 

the Court can extend the timé both before and 
after it has expired. 

A decision may be res judicata between the 
parties on the same side, the mere circumstance 
of persons haying been formally arrayed on 
the same side in asuit being immaterial, Ifa 
matter has been actively in issue between them, 
and if as to that matter they had an active con- 
troversy against each other, they will be stopped 
by the decision in that matter. Aziz un-nissa 
y Mukim-un-nissa. 4 0 C 108, Referred to 

in8OC 24. 

1665.—C PCO7r11;06 r 18=(18s2) §, 
54—Plaint on insufficient stamp—Rejection of 
plaint—Dismissal of suit. 
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C P C (1908) 0. 7 r. 11= 1882, $s.53, 
54)-Oonid, 
(2) Plaint insufficiently stamped-Power 
ofcourt to extend limitation—Contd. 

A plaint was filedin a Courtonthe 28nd 
January 1886 anda pointasto what was the 
proper fee was not decided till the date fixed for 
the Srst hearing, the 23rd February 1886, when 
it was ordered that three rupees more be paid 
into Court by 24th February [886, As the money 
was not paid, the suit was dismissed under s, 167 
Clvil Procedure Code, Held, that although the 
plaint was registeréd it is obvious that the ques- 
tion of the etamp should have been previously 
decided, that the case was in its initial stage on 
the 23rd February 1886, and therefore the Court 
had no option saye to proceed under a, f4 Civil 
Procedure Code, Bahadur Singh. 

Oudh SC 118. 

1666,—C P CO7r11; 0 6r18=S, 54-Conrt 

Fees Act 1870, S, 18 ol 1, 


The Subordinate Judge rejected a portion of 
theclaim as it was not valued and no stamp duty 
was paid on it without allowing plaintiff an op- 
portunity undeér S, 64 of the Civil Procedure Code 


of supplying the omission, Held that his decisi- 
on was not final under cl. 1 of 8. 12 of Act VIL 


of 1870, and that the deficient stamp duty having 
been paid on first appeal, plaintiff was entitled 
to have that portion of the claim heard. 
Bhaishankar y. Motiram. 1888 P J 120. 

1667.-C PO O 7rll, 06r18=S, 64 of 
1883—-Qall for additional stamp—-Bonafide 
mistake as to time granted—Delay. 

Where the Vakil bonafide believed that the 
time granted for the payment of additional stamp 
duty was fifteen days whereas it was only a 


fortnight and paid the money on the 30th April 
instead of on the 29th, 


Held, that the Court had power to extend 
the time originally allowedand that in the oir- 
cumstances of the case, the time should have been 


extendedand the delay excused. (19 All 240. 
referred to.) Subramaniam y. Ramaswamy. 
9M LJ 348. 


1668.—C PC (1908) 0 7r1l=CP O [1883 
S, 64]—Court Fees Act, $8, 23—Plaint-Insufficient 
stamp—Extension of time—Further extension 
after expiry of time origivally granted—Power of 
Court to extend time ew post facto—Civil Proce 
dure Code Act V of 1808, S, 148, 

The Court can extend time ex post facto, that 
is it is competent to the Court toexterd the time 


—— 


on 


281 


C PC i908) 0. 7 r. 14=4882, Ss.53, 
54 -Oonia, 


(2) Plaint insufficiently stamped-Power 
of court to extend limitation —Conc/d. 

to putin theinsufficient Court fee ona plaint 

even after the oxpiry of the time originally grant- 

ed, (16 Bom 263; 17 Cal 1; Ref. 34 Cal 20( F B);4 

OLJ 431; 11 O W N 38; 1M L T1355; 20 Cal 41; 
27 Cal 376;9 C W N 844;2C LJ 70 Dist.). 

Dewan Amir Husain Khan y Nanhak Chand 

6 Ind Cas 424=14C0W N 882= 

12 CL J 62. 


(3) Relief claimedis undervalued. 


1669.—O PCO 7r11=S, 54 of 1883. 

Suit undervalued—Power to grant time for 
payment of deficiency in court-fee—Limitatlon, 
A suit comprising a claim for recovery of immo- 
veable property on title andin thealternative a 
claim for pre-emption was filed, so far as the latter 
claim was concerned on the last day of limitation. 
Owing to amiscalculation of the Government 
revenue payable on the |property cluimed the pla- 
int was understamped and the misteke was not 
discovered until long after the period of limita- 
tion had expired, Held, that it not being the duty 
of the Oourt, in which the plaint was presented, 
or of the office of that court to check the plain- 
tiff’s calculation, S, 28 of the Court Fees Act did 


notapply and as 8.54 C PC did not allow the 
period of limitation being extended, the suit was 


properly dismissed, the plaintiff being found to 

have no case on his alleged title. (23 All £33 foll, 

16 All 65 and 12 All 143 ref to.), 

Jagram y. Chhatarpal. 1904 A WN 188. 
1670.-CPCO7rll;O 6r18=5S. b4— 

Insufficient stamp—Time to be fixed. 

Decree reversed where the Lower Court had 
rejected a suit as improperly valued, without 
fixing a time within which plaintiffmight correct 
the valuation. Raghunath y Gangadhar. 

1888 P J 58. 

1671.-CPCO7 rIl;O 6r18=S.54-— 

Valuation-Construction of plaint—Court Kees Act 
1870 8.7. 

The plaintiff prayed, for a declaration of bis 
right to manage the village and collect rents from 
tenants on passing a kabulayat and for posses- 
sion of thatright and for the determination and 


award of profits of the village during attachment, 
held that the suit was{one for possession of land 


and that section7( b )proviso 1 of Act VII of 1870 
~ applied and that following 10 Bom 610, the appeal 
Against dismissing thesuit under section 54 of 
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and registered. At the final hearing the 
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C P C 908) 0. 7 r. 11=44882, Ss.53, 
54)-Conid, 


(3) Relief claimed is undervalued—Ooneld, 


the Code of Civil Procedure for not correcting 
the valuation was inadmissible. Narayan y. 
The Secretary of State for Indiain Coun- 
cil, 1894 P J 425, 


(4) Suit barred by any law. 


1672.—C PC O7r11;06r18=1882S, 54- 
Plaint admission, registration and rejection of, 


It iscompetent to aCourt torejecta plaint 
under section 54 clause( b )of the Civil Procedure 
Code after the plaint bas been admitted and daly 
registered, 


A plaint was presented on the 23rd June 1908 


insufliciently stamped. The plaintiffs were direc- 
ted by the Court to pay the deficit 


Court fees 


on or before the 5th July, the Court fees were 


supplied on the 6th July. No prayer was made for 
extension of time; nor wasan order madein that 


behalf; bat the plaint was directed to be admitted 
plaint 
was rejected upon objection taken by the defen- 
dant that the deficit Court fees had not been paid 
within the time allowed. 


Held, that the plaint ought not to have been 
réjected, batithe Court ought to have proceeded 
with the suit, as if it had beeninstituted on the 
date the deficit Court fees were actually paid, 


dismissing such portion of the claim, ifany, as 


might in this view be barred by limitation. 
Padmanand y Anant Lal 4 C L J 421=11 
C WN 88=1M LT 355=84 Cal 20, 


Notes:—Ref 34 Cal 305; 5 O LJ 270, 


1678.—C PCO7r115S, 80( 1908 ) =IS, 288 
424—Notice by person under whom the plain- 
tiffs claim, insofficiency of—Plaint, rejection of, 


A notice given under the provisions of S, 42¢ 
by a party who dies before filing the suit will not 
enure for the benefit of his representatives so as 
to entitle them to institute a suit without giving 
fresh notice, S, 424 is imperative anda plaint 
filed without giving the required notice is to be 
rejected under S.54 (c ) C P O and cannot be cur- 
ed by a subsequent notice. Bachchu Singh v 


The Secretary of State for India. 


1903 AW N13=25 All 187, 


Notes:—Fol 8O W N 918, Dist 50 LJ 148, 
Ref;5 0 LJ 270; 84 Cal 257; 805; 28 
All 600. 
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C PC (1908 0. 7 r. 11=4882, Ss. 53, 
54)-Contd, 
(4) Suit barred by any law—Concld, 


1674—C POO7r11,06r 18=(8.54) OP 
C 1882—Registration of plaint—Rejection.— 


The terms of 5.64 C P Oare imperative and 
mandatory. So the registration of the plaint 
does not prevent its reiection under s, 54 (8 Cal 
192 Diss, ) Brahmomyi Dasi vy Andisi, 

27 Cal 376. 


Notes:—Appr: 34 Cal20 F B;4 OL J 481 
=I1C W'N 3821 MLT 355. 


(S)At what stage the plaint can be rejected, 
1675.—C PCO7r 11; 0 6r18=1888 s, 54. 


Time granted not’ to sxceed period of limita- 
tion for suit, When'a court fixes a time under els 
(a) (0) of 8: 84 of the Code of Civil Procedure 
it must be a time within limitation andS. 54 
does not give a court any power to extend the or- 
dinarily prescribed period of limitation for suits, 
(16 All 65 foll. 9Cal 750 ref to. ) 


Durga Singh v Bisheshar Dayal. 
1902 AWN 27=24.All218=27. AlL197; 


1676.—C P © O Vil r il: O6r 18= 
Qivil Procedure Code Act XIV of 1882 Sec 64 cl 
(¢)—Plaint, when may be rejected. 


Where the plaintiff sued to establish a mut 
raiyati right which by a Government order was 
not granted and also sought for the _ position of 
a mustagir and to set aside the executive orders 
of the Commissioner and the Deputy Commis- 
sioner, and the lower Courts rejected the plaint 
under sec 5 of the Oivil Procedure Oode, 


Held—That upon the allegations made in the 
plaint the suit ought to have been tried and the 
plaint/could not be rejected on the ground of the 
suit being barred by any positive rule of law. 
Nawab singh y Charan Rana. 6C WN 4Iil, 


1677-1678.—C P O 07 r 11 (1908) =1882 8. 
54—Rejection of plaint—Procedure—Plaint notto 
be rejected in part, 

A Court cannot reject a plaint in part. 


Raghubans Puri v Jyotis Swarupa. 
1907 A WN 68; 29 All 825, 
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C PC (4908) 0, 7 r. 14=4882; Ss.53, 
54)-Oontd. ; 


CPCO7r11.06r18. 


See cases under:— 

(1) Limitation Act, 1908, s, 3. 27 Cal 
814=4 C WN 818.74 P R1i908 
CPCO6r 17 Case No 1633, 

17 Mad 67. 

CPC O 6r 17 Case Nol632 
1903 A WN 240, 

CPC O6ri7 Case Nol63l 
LB R 1872, 365, 


C P C (1208) S, 26 Case No. (106), 
SMLT68. 


CPCO Ir 1 Case No. (1463) 
834 Cal 668. 


C PO (19U8) O 1r1 Case Noj(1461) 
9 P WR 1908. 


C P © (1908)S.107 Case No (1250), 
(1885) A WN 828, 


CPC (1108) S. 148 Case No,(1893); 
12 C LJ 625i 


CPCO7r 12=S, 55 of 1882. 


Notes—This rule corresponds with section 55. 
of the C P Code of 1882, The only change made 
in this rule is the substitution of the word “where 
for the word “when” in the beginning. 


CP CO7r 13 of 1908= 1882 S. 56 
(1859 S. 36). 
—S. 56 (1859 5.36). 


(4) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 


See Appeal—Acts—Act XXVI of 1867. Cases 
Nos (106, 107). 6 BL R Ap, 41,12. 
7BLR663, 664. 


CPCO VII, r 18, O XLIII, r 1—Appeal— 
Orders. 42 PR 1874. 


CPCO7r i4= S 59 of 1882 


Notes—This rule exactly corresponds with 
section 59 of the C P Code 1883. The only change 
made is the substitution of the word “where” for 
the word “iy” in the beginning of sub rule (3). 
—0 VII r 14 0f 1908=1882 5,59, (1859, 5. 
39.) 


See Cases under Production of Documents, 


—0 7 r 14—LInspection of documents. 
9 Bom L R1i084=32 Bom 152. 
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€ PC d908) 07r 15 


SeeC PCO 10r £.Case No1983. 
6 ALJ 340. 


“EP CO7r 16=S 61 of 1082 


Notes—This rule corresponds to section 61 of 
the O P Code 1882 with some verbal changes 
only. 


CPC O7r47=S 62 of 1882 


Notes—This section corresponds to section 62 
of the C P Code, 1883, with some additions and 
* gliterations in the language. 


“Qn the euggestion of the British Indian 
Association the word “account” bas been substi- 
tuted for the word “book”.—See the Report of the 
Select Committee.’ 


4679—C PC ( 1908) O 7 rr 17,18—Admissi- 
bility of document not produced with > plaint— 
Document on which the suitis based—Prejudice 
by reception at late stage. SeeO P C (1908 ) 8,99 


Onse No (12092. ). 10CL J38= 
18 C W N797. 


C PCO7r 18=S. 63 of 1882 859, 
S, 39, para 4. 


See Production of Documents. 
8 Bom 377, 8 Mad 373; 22 Bom 971. 


CPC O8rr1-2-S 110 of 1882 


, Notes—This rule corresponds to section 110 

of the old Oode, Material alterations have been 

. made in this rule, as will appear from a compsri- 
gon with the old section 110, whieh is reproduced 
here: ‘The parties may, at any time before or at 
the first hearing of the suit, tender written state- 
ments of their respective cases, and the Court shall 
and place them on the 


% 


reoeive such statements, 
record,” 


‘Under this rule,it ia not obligatory upon the 
defendant to pat in a written statement; but if 
required by the Vourt he is bound to put in his 

written statement at or before first hearing, or 
within such time as the Court may permit. 


+0 8 r1+When summons duly served, See 
» OP CO9r6 Case No 1727. . 82 Bom 534. 


-08 r 1-See 0 P 09x 7CaseNo 1738 
82 Bom 534. 
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CPCO8rr 1-10; 0 6rr 2-17 (4908) 
=(1882) Ss 110-116. 


See Cases under. 


1, Written Statement 

2 Set off 

3 Small Canse Court, Presidency Towns— 
Jurisdiction—Set off, ° 


CPCO8r2 


Notes—This rule is new—1t has been» borro- 
wed from English O 19r 15. 


CPCO8r3 


Notes—This rule is new—It bas been borrow- 
ed from English O 19 r 17. ; 


CPCO8r4 


Notes—This rulé is new—It has been borro- 
wed from English O 19119, 


cPCcoésr5 


Notes—This rule is new—lt bas been ; borro- 
wed from English O19 r18. 


CPCO 8, r 5—When defendants deemed 
to have admitted notice. 


9 Ind Cas 470. 
CPCO8r6ssS. ili 


Notes—Sub-rule (1 ) of this rule corresponds 
with the first para of section 111 of the C P Gode 
of 1882, with some additions and alterations, Phe 
word ‘“whére” has been substituted for ther word 
‘if? in the beginning; and the sentence ‘not .ex- 
ceeding the pecuniary limits of the jurisdiction, of 
the Court’,bas been inserted after the word plain- 
tiff. 

Whe second para’ of section 111 of the old, Act 
has been omitted as unnecessary on account of 
the addition of the sentenos above referred to, 

Sub-rule (2 ) of this rule corresponds toipara, 8 
of section 111 of the O P Code of 1883, with chan- 
ge of\some words, without any alteration in the 


| meaning. 


Sub-rule (3) is new. 
-0 8 r 6 (1908 )=(1882) s. 111. 


See Cases under:— 
, 1 Written statement 
| 8 )Setoff ; 
8 Suiall Cause Court, Presidency ‘Towng— 
Jurisdiction—Set off ; 
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C P € 4908) 0. 8 r. 6=(1882, S. 144) 
-Conid,. 


1680-1681—C PC 0 8 r 6=(1882 S, 111)- 
Set off-Scope of section. 


8. 111 does not take away any right of set off 
which parties would have independently of its 
provisions. Rash Behary vy Bhoyani Churn. 

34 Cal 97, 


Notes—Ref: 10 Bom L R 1141; 33 Bom 469. 


1682-CP C 0 8 r G=( 1882 S.111 )-Ills (d )- 
Set-off, 

Where the default in a snit for rent claimed a 
set off of the amount due to him by the plaintiff 
under a decree. Held thats, 111 is applicable 
and ills (d) covered the case and that the section 
will cease to be applicable only if the defendant 
had applied to the same Court for execution of 
his decree, Bharat Prasad Sahivy Ramesh- 
war Koer. 8 C WN 118=80 Cal 1066. 


Notes—Dist:11C W N 215. 


1688—O PCO 8, r6=(1882 s, 
—suit for mortgage decree. 


Where the suit was one not for recovery of 
money but wasonly for theenforcement of a 
mortgage security, the right to sue for a personal 
decree having been barred by limitation when 
the suié was brought. Held, the case did not 
come under s. 111, C P Cand no set—off can be 
claimed. Fakir Chandra Dutta y Gisborne 
Lo, 8CWN 174. 


1684—C PCO8r 6=(1882 s.111)—Set off 
—Admitted in plaint—Decree for the defendant 
if plaintiff should fail to prove his claim, 

A filed this suit against B torecover Rs.3,427-15-3 

alleged tobe due on account of business dealings. 

He admitted a debt of Rs, 621-14-3 due by him to 

B on a different account. B, on the sameday A’s 

suit was filed, instituted a suit inthe Presidency 
* Small Canse Court to recover the said Ks, 
- 427—14—3. 

Held—B should treat the sum of Rs, 631-14-3 
as an admitted set off andif Plaintiff failed in 
his suit, B would have a right toask for judgment 
for that sum. Hart v Grosser, 

: 9CWN 748. 


111)—Set-off 


Notes—Ref: 34 Cal 97. 

1685—CO PCO 8r 6=(1882 8, 111),—Set off 
—' Legally recoverable "—Company—Liquida- 
tion—Director—Companies Act ( VI of 1882 ), 8. 
214, 


DIGEST 1811-1919. 
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CP C (4208) 0. 8 r. 6=41882, S. 114 
—Conta, 

The words “legally recoverable” in s, 111 of 
the Civil Procedure Code, 1882, have no reference 
to the ability of the debtor to pay the demand in 
full; and a sum is legally recoyerable though in 
the result the creditor must be satisfied with a 
dividend. 


tn an action by a Company to recover a sum 
fraudulestly obtained by the defendants before 
the liquidation of the Oompany, one of the de- 
fendants claimed to set off against the Com- 
pay a debt from the Company to him incurred 
prior to the commencement of the winding up; 


ffeld, that the defendant could set off the debt 
due to him, though the amounts of the debts were 
recertained after the liquidation, as the debts 
which were sought to be set off one against the 
other were debts between the same parties, and in 
the same interest and neither resulted froma 
dealing with the liquidator. 


A director can set off a debt due to him from the 
Company in anaction brought against him by the 
Company though he cannot set off a debt due to 
him against a claim made by a liquidator under 
8, 214 of the Indian Companies Act, (8 Q B D179 
Dist.) Ahmedabad Advance 5. & W. Co.v 
Luxmishanker. 7 Bom LR 246= 

30 Bom178. 


1686—C. P. O, O. 8, r. 6=( 1883, 8, 111). 


Equitable set-off-Right to set-off unascertain- 
ed damages—Oontract—Breach of Contract. 
37 Cal 384=6 Ind Cas 924. 


1687-1688—C P O 0 8r 6=(1882 §, 111) 
Damages—Equitable set off. 


Relief may be given by way of set off other- 
wire than under g, 111 of the Code of Civil Proce- 
dure which is not exhaustive. Hence when the 
defendants suffered loss by reason of the negli- 
gence of the plaintiff who was commission agent, 
in abstaining from selling certain goods at the 
proper time. 


Held that the defendants were entitled to 
claim equitable set off of damages as against the 
plaintiff's claim for the amount whichin the 
ordinary course the latter would have been entit- 
led to for brokerage, warehouse charges, etc. (15 
All 9) referredto. Nand Ram y Ram Prasad. 


1 ALJ 529=1904A WN 1938=27 All 146. 
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C P C1908) 0 8 r 6=(1882,S.111-Contiad, 


.—0 VIM © 6=s. lll (1859 s. 121). 
See (1) Set-cff 


(2) Small Cause Court, Presidency Towns 
—Jnrisdiction—Set-off. 21 Cal 419. 
(3)" Partnership—Rights and liabilities of 


partners. 53 P R1898. 

(4) Hindu Law—Joint Family. 
5 PLR 1900. 

(5) 0 PO O9r7 Case No 1738. 
82 Bem 5384. 


—08 r 6—When summons duly served— 
See OP CO 9rGCase No, 1727. $2 Bom 534. 


—O 8 r 6—Revereal or modification of decree 
on ground, common to all See ORICON eras 
Case No 2982 18 MLJ39, 


cPcoésr7. 


Notes—The rule is new. It bas been borrow- 
ed from English O 20r 7 and issimilar to order 
VII rule 8 of this Code. 


CP.COBrg=S. 112 of 1882 


Notes-—This rule to certair «xtcut corresponds 
to section 112 of the C P Code, 1882, with several 
alterations and and omissions. 

—08 r9 (1908 )=(1882) s. 112. 
See Cases under:— 
(1) Written statement 
(2) Set off 
(3) Small Cause Conrt,Presidency Towns 
—Jurisdiction—Set off 


CPCO8r 10=S. 113 of 1882 


Notes—This rule corresponds to section 113 
of the © P Code, 1882, with some modifications. 
The word ‘where’ has been substituted for the 
word “if” in the keginning; and the words ‘may 
pronounce a judgment” have beer substituted for 
the words ‘pass a decree” after the word “Court”. 

—O0 8 r 10—Liwitation Act 1908, 5, 19, 

25 P R 1886. 
—0 8 r10 (1908 )=1882 5 118 
See Cases under 
(1) Written statemeut 
(2) Set off 
(3) Small Cause Court, Presidency Towns 
—Jurisdiction—set off 

—0 8 r10—See © P O (1908 ) 5. 8cl 4 Case 

No. (45) 150 078. 


THQ G, 19 
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CP C i808) 09 r 1=18&2, S. 96 


1689—C P C—O. IX,r.1,0, XVII, r. 3— 
Appearance—Advocate appearing and applying 
for adjournment and thén withdrawing on the 
application for adjournment being refused—Bx 
parte decree—A pplication for setting aside—Suffi- 
cient reason. 


where time was given to the defendant to sum- 
mon his witnesses but he failed to summon them, 
whereupon his pleader applied for a postponement 
of the case and, on his application being refused, 
withdrew his appearance, 


Held that the withdrawal of his appearance by 
a pleader, who had represented the defendant in 
this case continuously for ovér two years, simply 
because the Court proceeded under O. XVII, r. 3, 
to decide the suit forthwith, declining to give 
further time tothe defendant would not neces- 
sarily render the subsequent proceedings ew parte. 


In every application for setting aside a decree 
the petitioner must satisfy the Court that he was 
prevented by any sufficient cause from appearing 
when the suit was called on for hearing. 
Palaneappa Chetty v Muthu Chetty. 

10 Ind Cas |770. 


—O 9r i—See CPCO9r7Case No 1728 
82 Bom 534. 


—0 9 r1—When summous duly served See 
CP CO 9r6 Case No 1737 32 Bom 534. 


CPCO9r 2=(1882: S. 97) 


Notes—This rule corresponds to sectien 97 of 
the O. P. Code, 1882, with some additions and 
alterations: In the first para of this rule, the 
words “where on theday so fived” have been sub- 
atituted for the words “‘if the day so fixed for the 
defendant to appear and answer’ which occurred 
in the old section, The words “or postal charges 
(ifany),” after the words ‘Court-fee’ have been 
added. 


—0 Orr 2,3, 4, O 23 r 1,8 141— Execution 
of decree A WN 1889, 204. 
—09r 2 of 1908=1882—ss 97, 98. 


See:—Appeal—Default in Appearance.'Case No 
(500). 10 Mad 270. 
1690—O P O—O. 9, r, 2. O. 48, r. 1—Mean- 
ing of failure, ip O,9,r. ?—Omiesicn te pry Courts 
fee. 
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The ‘fajiure’ contemplated by.r. 2, 0. IX, Civ. 
Pro. Code, is not confined to an entire omission to 
pay the requisite Court-fee, but also inc} 
omission to paythat fee within the time which 
the Courtis required to fix for peyment under O, 
XLVI, r.1 of the Code. Sadanand y Nathia. 

T7NLR114. 














udes an 


1691—0 P C—0.9 r. 80f 1908 =1882 s, 97 
(Act XXIII £186), 5. 5)—Default in depositing 
allowance for notice to defendant—Dismissal of 
anit, : 


Where the Conrt of first instance ordered a co- 
defendant to be joined in the suit, bat the plam- 
tli failed to pay the allowance necessary for the 
purpose of causing a notice to be served on auch 
cé-defendant, who according'y did not appear at 
the hearing, — Held (hat thi proper course for the 
Court to haye adupted was fo dianiiss tae sait under 
8.5 of Act XXLI[ of 186) Semble—The provisions 
eontained in tha first portion of s, 5 of Aci XXII] 
of 1461 ara imporative Abas v [brehimji. 

_ 5 Bom. HC RAC 119, 


1692—P C-0 913 of 190851883 8S. 97— 
Default in depositing allowance for notice to rea- 
pondent. 


_ A notice toa respondent having been returned 
uneerved,owing to the omission on the part of the 
appellant to deposit the ruqisite talabana ia the 
proper Oonrt. the defanlt under ss, 5 and &, Act 
XXIIT of 1861, was held to be in No Way excused 
by the fact of its having been committed by an 
ignorant karpard ‘Z, orman of business, whom | 
appellant chose to employ rather than a vaki!, 
Pran Chunder Roy y Juggessur Mookerjee, 

ll W R, 417. 


1693-C P CO9r2=s5 91,98-Non-appearance 
of. the Parties. — 

A case waa struck off the file 
Munalf for 
Parties, /feld that the order striking off the 
cage was illegal, Alwar v Seshammal. 

10 Mad 270. 

Notes:—Ref: 501 J 260; 34 Cal 235; 18 | 

MLJ51, 

1894—CP 00 9r 3=S 97-The provisions of | 
§. 97 of the Civil Procedure Code apply as well to | 
® raibsucd Kummon tor s*rvice 09 fhe defn: Santas | 
$0 au origine! <ummons. Chhsganial lehwee 

Das y Vinayakrao Jansrdan, | 
P J (1898) 249, 








by the District 


default on appearance of both the | 
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1695—0 P C_O. Or. a=, 97, 99 — Dis. 
tuissal for failure to produce evidence—Remedy, 


On the 17th December, 1881, the plaintiffs in 
this suit informed the Conrt of first instance that 
they would produce witnesses in three days and 
the 20th December was accordingly fixed for the 
hearing of the suit, On the 20th December the 
Court dismissed the suit, its order being as fol- 
lows:— Whereas the plaintift 


any evidence 


has not produced 
in support of bis claim and does 
not conduct his suit Properly I dismiss his claim 
with costs.” On the 14th January, 188%,the plain- 
Uiffs applied to have the case restored to file 
under ss. 97 and 99, Givi] Procedure Code, The 
tirst Conrt allowed the application and gaye the 
plaintiffs a decree which was upbeld in appeal to 
the Court of first appeal. In second appeal it was 
held thatthe order of the M unsif, dated 20th De. 
cemher, Was made under a, 155, of Code of Civil 
Procedure and not urder sg, 97 snd 99, nor could 
it be regarded in the vature of a review of Judg- 
ment. ihe plaintifi’s only remedy therefore was 
by wey of xppeal under s. 540, In restoring , the 
case, the Mnnsit acted ultra vires and the whole 
subsequent proceedings are consequently yoid, 

Portab Rai y Ram Kishan, 3 WN 171. 


1696.—C PG 09 r 2=1882 g “7, 


“al of suit for not paying process fees— 
Oourse to be adopted Revision. 

Held, ‘bat when « plaint is returned for amend- 
Ment (O68 proper course 13 to give another date for 
uext hearing of the case after the day by which 
tue amended pjaint is to be re-filed. 


Held also, that s 97 CG P O is applicable only 
to cases in which plaintiff fails to file Thutbana tor 
the first hearing, 


Dismis 


Held further, that the powers of revision will 
notgenerally be exercised when the petitioner 
bas another remedy §Shahabdin v Anjaman 

65P WR1908 


1697.0 PCO 9%rr 2and 4—Suit against 
minor defendant— Guardian ad litem—Service of 
sulimens on minor—Not payiug process fee for 
serving guardian—Sofficient  canse—Punjab 
Covrts Act XVIII of 1884, $70 (a). 

Held, that:— 

1. Where a person agsigns good and sufeient 
cause for not doing an uct which be ia legally 
bonud todo, a Conrt, imarlitrarily Tejecting it, 
fails to exercise a judicial discretion, é 
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_ So where, on the refusal of both the mother 
and father of a minor-defendant to actas guardi- 
an ad litem, the Court appoints Nazir of the 
Court to represent the minor, plaintiff cannot be 
asked topay process fee for summoning that 
officer. 


3. A guardian ad litem is nota defendant in 
a suit, and the penal provisions of O 9, r 2 of 
‘ e Code have noapplication to the 
‘failure to pay in process fee for summons te be 


ait 


served on him. 


case ofa 


‘8, A minor should personally be served in all 
cases, 

Qua@re—Whather the service of summons only 
on the guardian ad litem of a minor is sufficient 
‘rvice for the purposes of the Code. Procedure to 
Be folldwed in such like cases, pointed out. (14 
‘Cal 204 (215), Ref.) Gobind Ram v Muhamniad 
“Mi, 115 P W R1911=211 PUR 1vi1= 

11 Ind Cas 317. 


CPCO09 r 3 (1908)=4382) S 98 


Notes-This role briefly lays down the prdvi- 
‘sions contained in ection 98 of the C. P. Code, 
1882, ‘which is reproduced here for the pnrpose 
ot comparison, “Tf on the day fired for the defen- 

dant toappear and answer, or on any other subse- 
queut day to which the hearing of the suit is 
adjourned, neither party appears, the suit shall 
Neldtirnisied, unlse the Judge, for reasons lo be 
Wacorded under his hand, othorwise directs.” 


On comparision it would appear that the first 
art of the old section has been omitted as unneces- 
Bary, when read with rule 1 of this Order, 


_ Under the old Code there were conflicting 
Tulings as to whetber an order dismissing 4 sui’ or 
Sppeal for default in appearance was appealable 
as decreo, In (2 Cal. 60; 23 Cal. 116 and 27; 52 
Mad. 221 and 21 MadJ57), it was held tbat the 
order was not appealable as decree. Butin tho 
Foil Bench case reported in (30 Cal, 660: 7 0. W 
N, 486), a contrary view was taken, ‘'be above 

. conflicting rolings have been set at rest by tho 
definition of the “decreo”given in section 2 of the 
present Code, which provides that the word 
“decree” Shal/ not include any order of dismissal 
Sor default, Tins it is clear that there is no appeul 
againstany order of dismissal for default under 
~ Whis Code. 


See Cases under:— 


Aopcal—-Default in appearance 


1698.—CPCOQ9r3:r4;58 
2=(1582 Ss 98, 9¥, 623, 624), 


1140 47 ri1jr 


Held, that an order dismissing a suit under §, 
98, isa “judgment” within the nieaning of 8 648 
© P Gand that, where a pariy omits to. ayail 
himself of hix proper remedies under. $,99,C P 
U., no spplicatien for review can ba entertained 
under § 623,C PC (2G WN 318, Fol.) Inder 
Sicgh y Ram Singh $Y PR1909—= 

44PLR1909=81 PWR1909=— 
1 Ind Cas 900, 


1699.—OPCO9r38:0O17r 2 = (1882 Sp 98, 
157.) 

Where, at the hearing of a suit after the 
settlement of issues, both parties aud their plea- 
ders are absent, the suit should uot be dismissed, 
but the Court, dealing with the claim, should 
pass an order under S 98 © PC 1882 and ‘then 
record reasons for any decision it arrives, at on 
the materials before it, Ramanathan vy 
Karuppayee. 8 Ind Cas 156=8M LT 460, 


1700.—O P C O98 and sch I] r 5 (mss, 98 
and 510 of Code of 1882)—Arbitration pending— 
Power of Cuurt to dismiss suit,— 


When a suit is referred to arbitration ‘and is 
peudiny before the a: vitratore, the Court haa no 
power to disinirs the suit, under s 98 Of the Het of 
1682 (=O 9, r 3), Civ Pro Co te, unless an ex- 
press order superscdioy the arbitration under s, 
610 Liv ProCode, has been passed, The order 
of dismissal under #98 of the Code of 1882 can- 
uot by itself operate as saci order. Imam Din 
vy Jawahari, 10 PR 1399, 

1701.—0 PC 0918 =(1852, 5 98), 

Decisidn of a case in the absence of parties— 
Dismissal in default under 8 98 C P O—Previous 
notice of a hearing. It is iliegal to decide s ® case 
in the absence of either party on a date of which 
‘he pattics had uo previous notice, Lalba 
Koshti y Kondu Krishna 14CPLR 134, 


1702.—C POO9 r3 \1908)—n 98 (1859)— 
Dismissal of suit for default in Appearsnce+-Par. 
ties to be informed of the place of hearing as well 
ak the date,— 

Held, tisat Courts of Justice when on tour 
should net diauiss suy wuit for default tn appéare 
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ance unless they are satisfied that dae notice of 
the exact date and place of hearing was given to 
the parties, Itis essential for every Judicial 
Offizer to acqaainé the parties either by an order 
in Oourt givenin his presence or by notice con- 
taining the date and place of hearing. To post a 
general noticaand programme ofthe tourat 
hoad-quarters is not a sufficient notice within the 
requirements of the Civil Procedare Code. 

(7 P BR 1898, Rev; 45 P R 1876 cited. ) Nand 
Lal y Ditraj 87 P R1904 


1703,—_O PCO 9 r 3 of, 1908—Default in 
appearance—Inability to attend.— 


The affidavit of a party alleging inability to 
attend from il'nes3 is not enough to satisfy the 
Court; but for this purpose there must be a 
medicalcertificate, or the affilavits of third par- 
ties, Dhunsook Doss y Hurry Baboo 

Bourke O C115. 


1704.—C PCO9r 73 of 1908=1883 5 98 
—(ase struck out for default in appearance,— 


Where a case had beén struck out for non- 
attendance of the parties, an order was made for 
its restorationon an affidavit that the absence 
of the parties was owing to an understanding 
between them for an adjournment, and that the 
plaintiff hada case onthe merits. The order 
was made apparently unders 119. Damoodur 
Doss v Uhoonee Bibee. Cor 120, 123= 

2 Hyde 216. 


1705.—C P 0 0 9 r3 of 1908=1882 ss 98, 99 
(1859, s 110)—Restoration of case struck off by 
mistake as being compromised,— 


Itis incidental to every Court of Justice to be 
able, in its discretion, to restore to its files any 
ease which it hasitself removed therefrom un- 
determined, Deen Dyal Paramanick y Ram 
Coomar Chowdhry 9 W R 283 


Notes.—Ref: 7 Bom L R 723; 772. 


1706.C P C O 9rr3,4;O0171rr2, 3= 
1882 Ss 98, 99, 158—Application for adjournment 
by pleader—Rejection of application—Withdrawal 
of pleader from suit—Dismissal of snit for plain- 
tiff’s default—Whether fresh suit maintainable. 


An application was made on behalf of the plain- 
tiff fora further adjournment of a week on 
the grounds that his witnesses were not present, 
and that copies of certain documents could not 
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be got from Court. Tae application was reject- 
ed, whereupon th= ylaiatiff’s pleadar stated that 
He was notin a position to proceed with the case 
for want ofevidea:e. Tho defendant was absent 
and the suit was dismissel “for the plaintiff's 
default or rather for want of prosecation.” The 
plaintiff brougat a fcesn suit on the gama cause 
of action: 


Held, that the mere physical presence ofa 
pleader nosinstracted for the purpose of pro- 
ceeding with a suitis not a@n’appearance in the 
Sonse of Chapter VIL of the Civ Pro Oode of 1882, 
and that the sait was dismissed for default, 


Heid, also, that ths case fellunder S. 98 Oiy 
Pro Code, and that the plaintiff was catitled to 
bring a fresh suit, under 3, 99.(10 0 W N 40 rel, 
upon,) Bejoy Chand Mahtap y Satish 
Chandra Chowdhury. 9 Ind Cas 842, 


1707.—C P 00 9rr3, 4, 6, 91882 sa 98, 99, 
100, 108—Dismissal of suit, 


Apleader baing engaged in another Gourt 
instructed two other pleaders to appear for him 
before the Vistrict Vourt ina suit in whieh he 
was appointed pleadar by the plaintiff, Though 
the pleaderappeared the Court dismissed the 
suit for want of appearance of plaintiff or any 
one duly authorized in his behalf, The District 
Judge having rejected the plaintifi’s application 
for the restoration of the suit, the High Oourt in 
appeal directed the suit to be restored to the file, 
Balwantrao Ganesh Oze y The Secretary of 
State for India. P J 1897, 357. 


1708—CPCO9r3 of 1908=1882 5, 98— 
Practice. 


When a case has been struck ont in conse- 
quence of the non-appearance of the plaintiff, the 
Court will grant fresh summons, Peary Mohun 

Dossy Parbutty Churn Mookerjee, 
1 Ind Jur NS 40.) 


Notes:—Fol: 18 W R 869, Ref: 22 Bom 701; 
9238; 37 Mad 157, 


1709—C PCO 9r 3of 1908=1882 s, 98— 


Dismissal for default in appearance—Non-ap- 
pearance of plaintiff—Fresh suit, 


When a suit is dismissed for default of the 
plaintiff, and no appearance has been entered by 
the defendant, the plaintiff can, nnder s. 110, Act 


atime 
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VIL of(869, bring a fresh suit aftor a lapse fo 
thirty days if it be not otherwise barred by lapse 


of time, Nabadwip Chandra Sirkar v Kali- | 


math Pal. 3 BLRAp i180. 
See Pogha Mahton y Gooroo Baboo. 
24 WR 114. 


1710—C PC 09 r 8 of 1908=1882 8.398—De- 
fault of appearance—Act XXI[I of 1861s, 38 — 
Preseedings in execution of decree, 


The provisions of s. 110 of Act VAI of 1869 are 
properly applicable under s. 33 of Act XXIII of 
1861 to proceedings in execution of decree.Rajpal 
y Cheoramun, 4N W 10. 


See Seetul Pershad y Mahomed Kureem 
Khan. 5 NW 164. 


Notes—Fol 6 N WP 1é¢4. 


1711—OP C0 9r3(=Civ. Pro. Code 1908,§ 
8,110 )—Proceedings against defendant while 
in jail—No deduction from period of limita- 
tion. 


Plaintiff's suit was dismissed under s.110 both 
parties being absent and the suit was brought on 
file again on the application of plaintifl. Defen- 

dant being pat in jail,the Court ordered a non-suit 

until he came out of jail, plaintiff offering no ob- 
jection to the order, On the release of the de- 
fendant,the plaintiff applied to have the case brou- 
ght on again, Hold that his course was to bring 
afresh until precluded by the rules of limitation 
and that no deduction will be made from the pe- 
riod of limitation on account of defendant’s im- 
prisonment there,being nothing against a prisoner 
in jail being served witha summons in a suit 
against him. Janee v Waris. 

: 39 PR1869. 


CPCOQ9r 4S. 99 of 1882 


Notes—This rale corresponds to s. 99 of the 
G. P. Code 1882, with some additions and altera- 
tions, The important changes introduced in this 
tule are the addition of the words “ and postal 
eharge (if any )” after the words Court-fee and 
"the substitution of the worde “ within the time 
_ fiwed before the issue of the summons” for the words 
“within the time allowed for the service of the 

_ Summons,” The other changes are mere verbal. 


“We have struck out the provisions about limi- 
tation contained in this rule. These provisions 








will be incorporated in the Limitation Act. "— 
See the Report of the Select Committee. 


1712-C PC O9 r 4 of 1908 =1888 8,99-Failure 
of plaintiff to pay Court-fee for issue of sammons 
—Non-appearance of defendant—Fresh suit 
Civ, Pro, Code 1859, s. 110. 


Where the plaintiff in a suit failed to deposit 
the talbana required for the purpose of issuing 
summons to certain persons whomit was pro- 
posed to make defendants in addition to the ori- 
ginal defendants in such suit, and the Court on 
that ground irregalarly dismissed such suit as 
original defendants, by an order purporting to be 
made under this section, on a day previous,to that 
fixed for tue hearing af such suit, Aeld that such 
order of dismissal did not preclude the plaintiff 
from institutiag a fresh suit. Gulab Daiv 
Jiwan Ram 2, All 318. 


1713—C PCO9r4=S, 99 of 1882, 


Order reversed, the applicant not having }been 
allowed an opportunity unders. 99 of satisfying 
the court by evidence of his sudden illness, 
Banechand y Punja. 1889 PJ216. 


1714—U P U O 9r 4=(1882 s, 99 )-Affidavit— 
Application—Restoration of a suit dismissed for 
defaults —Aflidavit, 


An application to restore a suit dismissed for 
default was not accompanied by an affidavit; the 
Subordinate Judge, on that ground alone, refused 
to entertain the same, 


Held, that it was material irregularity for the 
Subordinate Judge to say that the application 
was bad because it was not accompanied by an 
affidavit when filed, Gokaldas,y Kisandas. 

3 Bom LR 130. 


1715—C PCO9 r 4=1882 s, 99—Non-ap- 


pearance of parties—Dismlssal of suit—Restoring 
the suit to the file--Costs. 


Where a suitis restored to the file under s, 99, 
Civ. Pro, Code, the Court has no jurisdiction at 
thattime to pass any order as to the general costs 
of the suit. §.99, unlike s. 103 of the Code, 
does not empower the Court to make terms as to 
costs. Krishnay Ganesh. 3 Bom LR784 

=26 Bom 201, 

1716—C PC O 9r 4 of 1908=1882 5. 99 and 

8, 97 (Act XXILI of 1861, S. 7and s,5)-Neglect to 
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deposit talabana for application to execute de- 


cree, 


A decree-holder having allowed the term of 


three years to run within a very fow days of ex- 


piry before applying for execution, and then, 
though allowed five days to pay talabana, having 
néglected to do so, his application was found to 
be not bona fide. Held that s 7, Act XXIII of 
1861 did not apply to the case, that section 
applying only to suits dismissed under the provi- 


sions of s, 5 of that Act, Taruck Chunder 


Chuckerbutty y Huro Chunder Chucker- 
15 W R478, 


butty 


1717—C P C09 r 4 of 1908=1882 s, 99—Ap- 
plicability of ss. 98 & 99 toan application under 


5, 549, 


A petition was made under s, 649 of the Code 


of Civil Procedure praying that an appellant 
might be required to give security for the costs of 
the appeal. The ground upon which the petition 
was based was thatthe appellant was not pecu- 
hidrily in a position to pay the costs of the appeal 


if itshould be dismissed. An order was passed 


directing the appellant to show cause why the 
prayer of the petitioner shonld not be granted, 
When the petition came on for hearing, noone 
appeared to support itor to show cause ageinst 
it and it was accordingly rejected. An 
application was subsequently made on behalf of 
the petitioner praying that the case might beretor- 
ed to the register, on the ground that the counsel 
for the petitioner was absent on tle occasion of 
the hearing for fifteen minutes only, and that, as 
no one on behalf of the appellant had sppeared 
to show caus? the petition should haveybven grant. 
ed,and the absence of the petitioner's counsel 
wasimmatérial. Held that the matter was dealt 
with by s. 98 of the Code of Civil Procedure and 
that s. 647 of the Code, prescribing that the pro- 
cedure laid down for suits should be followed as 
far as it could be made applicable in proceedings 
other than suits, made s. 99 the rule by which the 
Court was to be guided. Held nlco that although 
no general rule could be laid down that tls ab. 
sence of the counsel when a case has been alled 
on , should be treated as by itself a sufficient 
reason for restoring to the register either a regular 
suitor an appeal or a miscellaneous application, 
but each case of the kind must ba dealt with ao. 
cording to its own particular ‘circmstances, In 
the present caso, tuking the circumstances into 


consideration the absence of counsel for fifteen 
wioutes was not enough to preclude the Conrt 
from restoring the Petition to the register, 8.549 
of the Code of Civil Procedure was never intend« 
edby the Legislature to derogate from the right 
of appeal given by the law to.every person who 
is defeated in a suit in the Oourt of first inatance 
and an application should not be granted under 
the section, of which the ouly ground is a state- 
Went that the appellant is not vecuniarily in ‘s 
position to pay the coats of the appeal, if it 
should be dismissed. (3 Bom 241) tullowed. (8 
M&W 18 );( 3 Mad 66 Jand (18 WR 103 Di 
referred to, Lokmi;Chand y. Guttu Bai, 

7 All 64226 W'N 197, 


—09r4—CPCoOors:, Case No, 1697, 
ll Ind Cas $17, 


—0 9r4—Seecrcogrs Case No 1698, 
83 P R1909, 


—0 9 P 4—Dofault of party tocause the 
attendence of bis witness SeeUPOOI! . x8, 
Unse No 3122, 8 ALJ1266, 


—O9r4SeecPco 513. Case No 1604, 
A W N 1881 141. 


CPC O9r5-_S. 99A of 1882 


Notes—this rule corresponds to section 
92 Ac~theO PC 182, with some additions and 
alterations. The only important change introe 
daced in this rule is the addition of the words 
“ Tite date of the return made to the Court. by 
the officer ordinarily certifying to the Court 
returns made by the serving officers” after the 
words “one year from.” Tho sbove aménodment 
sas been made to meet the case-law, (18 Bom 
500), Lue other changes are mere verbal, 


See Cases under:— 


(1 )—Priveipal and surety —Diecharge of 
Surety, 
(4 )—Summone, Service of, 


CPC(808) 09, r 5=1K889 S99 A. See 
Practice-Civil cases— Affidavits. 
5 lud Cas 587. 
1718B—O PCO 918 —Trausfer of Property 
Act Section 99—Sale of mortgaged property in 
execution of money decree held by mortgagee set 
aside—Subsequent suit for sale on mortgage not 
barred, 
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_ Where 2 mortgsges had brought the 

mortgaged property io sale in execution of a 
simple money decree held by him against the 
mortgagor, and such sale was seb asiie with 
“regard to the provisions of S, 99 T P A—Held, 
that the mortgagee was not debarred from aub- 
sequently bringing o snit for sale on his mortgage 
Hotwithstanding S. 43 O PO. (16 Ali 415. 35 Bom 
161 ref to.) Bhola Nath v Muhammad Sadig 
1904 A WN 2=26 Ali 22u, 


Notes—Ref:5 A LJ 732; (1908) W N 265, 


1719—cC PC O9r 5—(1882 S. 99 A.) 

Summons—Fresh sum mons:—To satisfy the 
terms ofs 99 A, Civil Procedure C.ds, the plain- 
tiff must (1) apply within a year of the last 
simmons uuserved wud also (2) satisfy the Court 
that he uzed diligence in the meanwhile. If bo 
fails to establish any of tho two points, his suit 
must be diemissed. Byaharimal y Satva. 
8 Bom L R 402. 


1720—O PO O® r 5=(1883 5. 
Bervice of summons—Period. 


S, 99-A of the C, P. C. 1882, is not very hap- 
pily. expressed, but it means thhav when a plaintilt 
fails for a period of one yearfrom the return of 
the summons unseryed, to apply for the issue of a 
fresh summons and on that application to satisfy 
the Court that ho has used his beat endeavours 
todiscover the residence of the defendant who 
bag not been served, or that such defendant is 
@Yoiding service of procesa then, and only then, 
the Court may dismiss the suit as againat suck 
defendant under that section, The section refers 
to the lapse of a year, not from the filing of the 
plaint, but from the return of the summons un- 
served. Jugalpresad vy Bisessr 

7 Bom L R 928. 


99 A).— 


1721—O P 0. 09,r 5--Suit for profits-Previ- 
ota suit for same period dismissed as defendant 
Not served, effect of such dismisaal:—Where » 
anit for. profits against three defendants was dis- 
missed. owing to « failure to the plaintiff to conse 
one of the defendants to be served, held that a 
Second suit for profits, for the #ame period, 

alnst tho ume defendants, was maintniuable, 

18 former judgm: nt not being a decision on the 
merits, did not bar the enber quent claim, ‘Lhe 


Principles embodied in 8 99 (a) of the Civ, Pro, } 


Code applied to a caso like this. Sita Ram 
Singh v Pokhpal Singh. 3 AL J576 (F B) 
=A W N1906 2338=IMLT447= 

28 All 749. 


CPCO9r6=S. 100 of 1882. 


Notes—This rule corresponds to section 100 
of the C. P. Oode, 1482, with some additions and 
alterations. The words ‘ When the swit is called 

on for hearing, tren’ have been substituted in 
sub-rule (1) for the words “ procedure shall be as 
follows:” which occurred in the old section; and 
the words “ was nul duly served ” have been after 
the words ‘‘ summons" in sub-rule (3), The other 
changes are mere verbal. 


Section 104 of Act X1V. of 1882, which pre- 
scribed the procedure where defendant residing 
ont of British Iudia does not appear, has been 
cmitted for the following reasons: “ bection 10¢ 
originally formed psrt of section 60 of Act 
VIIL of 1859, and in combination with 
the rest of that section it was appyopri- 
ate. As a separate section, however, it is mislead- 
ing, and it certainly is not now required in. view 
of the provisions for service on a defendant resid 
ing out of Britich India, and for proceeding with 
a suit ew porie when a defendant does not appear. 
Its retention would involve a diversity of proce- 
dure which the Committee think undesirable, ” 
Bee 24 All 94 noted below. Sea the Repert of the, 
Special Committee, 


(1) General (1722). 

(2) When summons duly served. 
(1723-1728) 

(8) Summons not duly served 
(729-172)l 

(4) Summons duly served’ but not in 
due time (1732-1788) 

(5) Adjouroment for plaintiffs default. 
Payment of costs (1734-1735), 


() General. 


1722—-C PC O%r 6=(1882 8 100),— 


Applicable to defendants ontside British India, 

§, 100. G. P. O, is not limited inita application to 
defendants residing within British India. 

Pekhr-ud-din y Ghepur-ud. -din, 1901 

AW N 1=28 All 99." 
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CP C4908)0 9 r 6=(1882,S.100)- Cone: 


(2) When summons duly seryed. 


1723-C P C0 91r 6,7 0 17 r (=s5,111 and 
147 0 P 0 1859)—Hearing adjourned after issues 
framed—Absence of defendant—Ex parte,— 


In this case the parties were present at the 
first hearing, issues were framed and the case ad- 
journed. At the adjourned hearing defendant did 
not appear. Held that the decree passed against 
him was ex parte, A Reference by the 
Judge Small Couse Caurt Delhi, 

6 PR 1866. 


1724—C P CO.9. rv,6, 18; O 179r 3, 3, 
§ 116=( 1882 Ss. 100, 108, 157, 158 and 622), 
Adjourned hearing—Decree ex parte—Restoration 
of suit—Revision, 


Where, on a date to which a suit was adyjourn- 
ed for hearing, the Court, after taking evidence, 
passed an ex-parte decree, 


Held, that the order was passed under S, 100 
read with S. 157, C. P U.,and could be set aside by 
an application under §, 108. 


Held, also, that, though the order under Ss. 
108 passed by the lower Court wos not, in form, a 
proper order, the High Court Ought notin the 
exercise of the discretion given to it under S. ( 22, 
C. P.C. to interfere with it, (34 Cal 235 andsSG 
W. N 621, fol. 23 all 462 expl.) 
Nagendra Kumar Basu y Nabin Mandal. 
36 Cal 189=1 Ind Cas 741, 


1725—0 9 r g; r 13=(1882 Ss. 100, 108).— 


Exparte decree—Appeal—Onus on plaintiff 
to show summons duly served. 


Where a defendant against whom an 
ewparte decree has been passed Appeals 
aginst the decree, it is suffieient in the 


first instance to establish that in the court which 
passed the ewparte decree the necessary proof of 
service of summons on the defendant was not 
given by the plaintiff. It is not incumbent on the 
appellant to show that the summons Wasin fact 
not duly served, If he seeks the Summary remedy 
ofan application under s 108 0, P. ¢. he should 
show that the summons was not Guly seryad on 
im, Féchr-ud-din y Ghapur-ud di, 
a 1901 A WN l=98 ay 99. 

1726—0 PC 0 9x Gof 1908 = 1889, 100-4p- 
pearance by. plaintiff: only—Hearing exparte;— 
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CP C4908 09 r6=4882,$.100)-Coneg 
| (2) When summons duly seryed—Concld, 
lf On the day for hearing, the plaintiff ap- 
pears andthe defendant does not appear, the 
proper procedure to follow-is that Prescribed by 
8. 100 of act X of 1877 whether the defendant 
was summoned only to appear-and answer the 
claim or was summoned to appear and give eyi- 
dence, Before proceeding to hear exparte, it is 
Dot necessary to show that all the process of law 
to compel the attendance of the defendant as a 
witness, is exhausted. Due service of the sum- 
mons npon him, is sufficient. If sach service is 
not proved then the courses to be followed are 
one or other given in cls, (b) and (e) tos. 100, 
Taruek Nath Mullick y Jeamat Deaya. 
& Cal 353. 


1727—1728—Civil Procedure Code O9r 
6; OSrr5, 6 Oorr 1 6,7; O 8riré= 
(1882 Ss 6%, 69, 96, 100, 103, 110 and 111) 
High Court Rules—Bom Rule 111—Ex parte de- 
cree —Snit set down for hearing beforethe date 
fixed in the summons—(tyil Procedure Code 
(Act X1V of 1883), Secs, 68, 69, 96, 100, 101, 113 
and 113, 


The plaiutiff is not entitled to have a suit set 
down for an ew parte decree before the date fixed 
in the summons for the hearing of the suit, even 





though the defendant has not filed his written 
statement within four weeks from the date of 
the service of the summons as required under 
Rule 111 of the High Court Rules. 

Dhirajlal Panachand y Hormusji Hdwji 
Bottlewala 10 BomLR 301=392 Bom 584, 


See als cases under: 
(1) Exparte Decrees, 

(2) Decree. 

(3) Appeal, Exparte Cases, 


(3) Summons not duly served. 


1729-C PCO gr 6—Bx parte decision 
against defendant not served with sommons, 

An 6e parte decision against a defendant who 
bad never been served a Notice of the suit is bad. 
Genu v Bhogu, 1890 PJ 136, 


1780—C PCO 9r6r18K $104,04arl= 
(884 Ss. 100, 108, 588.) Bules of 4th April 1894 
~Rule 28-Higk Court's Power in revision-Seryice 
of summone-Ex parte decree, 

” 
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CP C 4908) 0. 9 r. 6=(1882, S. 100) 
—Contd, 
(8) Summons not duly served—Concid. 

A summons was served personally upon the 
defendant who was a Railway servant, He en- 
dorsed on it thathe could not accept it unless it 
was served through his officer and returned it to 
the peon. The Court however proceeded with 
the suit and passed an ew-parte decree. The ap- 
plication to set it aside was dismissed. Held, 
that the High Conrt could interfere with order in 
Tevision. eld, further that the rnlé passed by 
the High Court that summons on Railway ser- 
vants should be served through their officers had 
the force of law and the service on the defendant 
in this case was no service at all. 

Wazir Khan y Naqui Vawar 6ALJ 45 
=1 Ind Cas 163. 
1781—C PC 0 9rG =Ss,. 100, 158 of 1882 


Where out of two defendants one only was 
Served with summons and the Lower Court 
rejected the plaintiff's claim on the ground that 
he had failed to take proper steps So serve the 
other defendant with summons, /ield that the 
order so far as itrejected the suit against the 
defendant who was duly served was bad and that 
as regards the other defendant the Court should 
have been guided by the provisions of Ss 108 and 
100, Pestonji vy Lalya 1891PJ 63. 


(4) Summons duly seryed but not in due 
“ time. 


1782—C PO O 9r 6,05 r6 (=ss 100(a) 

69 Civ Pro Code 1882)—Ex parte proceeding — 

Summons,.due service of—Time, suflicient for 
_ appearance allowed, 


§. 100 (a) of Civ ProCode makes it incumbent 
upon Courts before proceeding ex parte to find 
that the summons in the case has been duly 
Served upon the defendant proceeded against. In 
& case in which the procéss-server has not known 
the defendant before serving the summons it is 
Necessary,in the first place, before proceeding 
With the case ex parte, to have the evidence of 
some one who did know him or her before the 
Service and who can state on oath that the sum- 
mons in thecase had in his presence been perso- 
‘ally served on the person for whom it was in- 
tended or that acopy of it had been affixed to 
the outer door of the house in which he personally 

_ knew that the defendant ordinarily resided. 
_ Without such evidence, the Judge is not justificd 
in proceeding to hear a case ex parte. “Duly 


+I 0.c. 20 


‘ooh *< 
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CP C (1908) 0. 9 r. 6=(1882, S. 100) 
—Contd, 
(4) Summons duly served but not in due 
time—Concld. 


served” in s 100 (a) of the Code means amongst 
other things, served as contemplated by s 69 of 
the Code that is to say, within atime sufficient 
to allow of the defendant appearing on the fixed 
day in the summons and being able to answer on 
that day. It should have been considered whe- 
ther service on the afternoon on the 27th January 
on an old woman of 66 years of age to appear and 
answer at a Court some distance off on the mor- 
ning of the 29th January was due service. 
Ma Shwe Pony K K A RC Raman Chetty 
1LBR 226. 

1738—C PC O9r6 of 1908=1882—s 100 
para 3 (1859 s 113)—Adjournment for defendant 
to produce evidence where he appears although 
proper notice not given, 

Where, if defendant had not appeared the 
Court would have been bound under 3118 Act 
VIII of 1859 to adjourn the hearing toa future 
day on the ground that sufficient time had not 
been given to him toappear and answer to the 
suit, it was held that his appearing ought not to 
put him in a worse position,and that it was a 
reasonable request made on his behalf by his 
vakilthat time should be given to him to pro- 
duce such evidence a3 he could in support of his 
case. Abdool Kureem y Awlad 18 W R 141. 
(5) Adjournment for plaintiffs detault- 

Payment of costs. 


1734—CP CO9r 6 of (1908)=(1882) Pro- 
cedure—Civil Procedure Code Secs 140 and 647— 
Dismissal of suit for default—Application to 
restore suit—Notice of application—Sérvice of 
notice—Negligence—Second application for issue 
of notice—Costs. 


Asuit having been dismissed for plaintiff's 
default he applied for the restoration of the suit 
to the file and a notice was issued to the defendant 
to show cause why the suit should not be re- 
stored. The notice was returned unserved owing 
to plaintiff's neglect to point out the defendant 
to the serving officer. The plaintiff having ap- 


plied fora fresh notice the Subordinate Judge . 
rejected the application, 


Heid, that the Subordinate Judge had no 
power to reject the plaintiff's application for a 
fresh notice, Sec 100 of the Civil Procedure 
Code which by Sec. 647is made applicable to 
such & proceeding, only enabled him to order « 
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C PC 1908) 0. 9 r. 6=4882,S. 100) 
-—Coneld, 
(5) Adjournment for plaintiff's default- 
Payment of costs—Concld, 
fresh notice to issue and if he thought proper to 
order plaintiff to pay the costs occasioned by the 
necessary postponement. Lallubhai Vajeram 
y Bai Magangayri P J1893 p3;18 Bom 59. 


1785.—C PC 09r6 of 1908=1882, S 100, 


para 2, and section 101 ( 1859, sec 111 ) —Non- 
Appearance of defendant—Adjourned hearings 
Costs :— 


Acase bad been placed on the undefended 
board in consequenee of the non-appearance of 
defendant, and the hearing had been adjourned 
at the instance of the plaintiff to a subsequent 
day. On that day the defendant appeared, and 
it was contended that he could not be heard until 
he had shown good cause for his previous non- 
appearance, or atleast that the Court would put 
him on terms. The Court held that the defen- 
dant was entitled to appear as a right, and an ap- 
plication that he should pay the costs of a post- 
ponement was refused, The costs were ordered to 
be costs in the cause. Newton vy Kurnee- 
dhone. 9 BLR Apis. 


CPCOQ9r 7=S. 101 of 1882. 


Notes:—This rule corresponds to section 101 
of the C P C Code, 1882. The only change intro 
daced is the substitution of word “ where “ for 


the word * if ” in the beginning. 


CPC.09.r7. 


Application toset aside ex parte proceedings 
—When tobe made, Remand. 7NLR172, 

1736-1737-C PC 0 9, rr Tand 13 (=Ss 101, 
103, Civ Pro Code. 1882 )—Refusal of defendant 
to be heard-Competency of Court to set aside ex 
parte decree,— 


Wuere a defendant was refused a hearing 
under sec 10landa decree was passed er parte 
against him, it was competent to the Court to set 
aside the exparte decree under section 108 of the 
Cole. (8 Cl 272 Ref). Bhaoo Patel y Naroo 
Kunbi. 10 CPLR 45. 


1738.-OP © O9r7,O5rrh, 6:09, rel, 
6,70 8r1 r6=(1982 Sa 68, 69, 96, 100, 101, 110 
and 111 )—High Court Rules—Bom Rule 111-Ex 
parte decree—Suit set down for hearing before 
the date fixed in the summons—Civil Procedure 


Onde ( Act XIV of 1872 ), Secs 68, 69, 96,100, 101 
112 and 113, 
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CPC 1308 0. 9 r. 7-(1882, S. 104 
=Contd, 


The plaintiff is not entitled tc have a suit set 
down for an 1 parte decree before the date fixed 
in the summons for the suit, even though the 
defendant has not filed his written statement 
within four weeks from the date of the service 
of the summons as required under Rule 111 of 
the High Court Rules, Dhirajlal Panachand 

vy Hormusji Edulji Bottlewala. 
10 Bom L R 801=32 Bom 5384. 


1739.—C PC O9r7.017r 2; Sec 10), 043 
r 1, 105=( 1882 Ss 107, 157, 288, 591 ). 


Sec. 591, Civil Procedure Code—Meaning of 
‘affecting the decision of the case ™ in sec 591, 
C P C,—Interest on an instrament—Presumption 
in the absence of any clear agreement for interest 
to ran—S8 210 Civi] Procedure Code—Instalment 
decree, 


What is sutficient reason for allowing instal- 
ments. The words * affecting the decision of a 
case with reference to the merits of it. ‘ Where 
a Court of first instance after the closing of the 
case for judgment the defendant being absent 
and unrepresented, subsequently permits the de- 
fendant to proceed with the case, the appellate 
Court cannot on the appeal from the decree even- 
tually passed, interfere with the terms imposed 
upon the defendant. (33, Cal 738. (F B ); 20 Bom 
380 ; 16 Cal 426 : 22 Cal 981; 24 All 464 ; 26 All 
280, Referred to), 


Where the money is advanced at interest and 
part is taken by the borrower in the shape ofa 
bill of exchange, letter of credit or other negoti- 
able instrument, the ordinary presumption is that 
interest onthat part runs only from the date 
when tbe borrower obtains the money secured by 
the instrument, But if the parties so intend the 
instrument may be regarded as the equivalent 
of cash paid at its delivery, and it isa question 
of fact what the intention of parties was, (30 
Bom 27; 28 All 54; 3 MIA 439, 
teferred to). 


The power conferred on the Court by section 
210,C P C ofdirecting that the amount made 
payable by a decree for money shall be paid by 
instalments can only be exercised on sufficient 
reason shown. The mere fact that the debtor is 
hard pressed or is unable to pay in full at once, 
is not a sufficient reason, Ordinarily he should 
berequired to show his Jone sides, by arrangiog 


009 


CPCd908)09r 7=(1882, S. 101) 
=-Coneld, 

for prompt payment of afair proportion of the 

debt. (2 All. 124. Referred to. ) 

barkhan y RB Kastur Chand Daga. 


2NLR179 | 


—0 9 r 7—Effect of setting aside an exparte 


decree. SeeC PO O9r13. Case No 1907. 
1 Mad 324. 
--0 9 r 7—When summons duly served. 
SeeO PC O9r 6. Case No, 1723. 
6PR 1866. 


CPCO9r 8=S. 102 of 1882. 


Notes.-This rule corresponds with section 103 
of the © P Code. 1882, with some additions and 
alterations. The words “ when the 
on for hearing” have been added after the words 
“does not appear”. 
verbal. 


suit is called 


The other changes are more 


1 Applicability and scope 0f1740-1743 


DESAI’S CENT, CIVIL DIGEST 1811-1913. 


Mohomad Ak- | 
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CPC (1908) 0 9r 8=( 1882S. 102) 
—Contd, 


16 Application by arbitrator for exten- 
sion of period—Dismissal for de 
fault 1763-1765 

17 Whether appeal lies—Suit struck 
off for default 1766—1769 

18 Cases in execution of decree 1770- 
1773 

—0O9 r 8—Dismissal of former suit for 

| default—Fresh suit barred. See ORS s: 


| plicable to such proceeding 





2 Abandonment of proceedings under 
s. 269 Act VIII of 1858 1744 
8 First hearing of suit 1745 
4 Identity of cause of action in two 
suits. notwithstanding difference 
of relief claimed 1746 
5 Dismissal of suit for plaintiffs non 
appearance 1747 
6 Order dismissing a suit for default of 
appearance—Construction 1748- 
1752 ‘ 
7 Application for adjournment—No 
such appearance 1753 
8 Dismissing in default in early part 
of the dsy—sufficient cause 175+ 
9 Part heard case—Dismissal for de- 
fault 1755 
40 Two claims—Dismissal of the whole 
case for default- Abandonment of the 
secondclaim © 1756 | 
41 Absence of counsel—Return of brief 
by junior counsel—Practice 1757 
412 Absence of party and pleader—Dis- 
missal of suit 1758-1759 
18 Objection by defendant dismissed for 
default 1760 
14 Plaintiff's default 1761 


16 Non-attendance of plaintiff 1762 


--0 9r 8—Application to set aside-Dismis- 
sal for non-appearance—Maintainable or not. 
SeeCPCO9r9. 


0 9 rr 8,9, of(1908)=1882)ss 102.103 


See cases under: — 
(1) Appeal—Default 
Nos (633). ( 503 ) 8 All 20, 20 Bom 736. 


(2) Appeal—Default in Appearance. Cases 
Nos (498 ), (601 ). 8 All 292, 9 All 427. 


(1) Applicability & scope of 


in appearance. Cuses 


1740,—C PCO 9 rr 8; 9s 141—(1882 ss 102 
103, 647.) 


Construction of Statute—Special jurisdiction 
—Land Acquisition Act, ss 12, 18. 


Certain persons, who were parties in a land 
acquisition proceeding, being dissatisfied with 
the apportionment of the compensation-money 
made by the Collector, obtained a reference to 
the Court, unders. 18 of the Act, but as they 
did not appear atthe hearingof the same, it was 
struck off. 


Held that a suit instituted by the same per- 
sons in the Civil Court for the apportionment of 
the compensation-money was barred hy ss, 102 


| and 103 Civ Pro Code, 


Ss 102 and 104, Civ Pro Code, apply to pro- 
ceeding before the Court, to which a reference is 
made under S 18 of the Act, owing to the opera- 
tion of s. 647, Civ Pro Code, which is made ap- 


by sec. 53 of the 
Act. 


Persons who were not parties in the land acqii- 
sition procecdings were not debarred from institu- 
ting a suit for apportionment in the Civil Ccurt. 
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CPC (1908) 09 r 8c 1882 S. 102) 
-Cont da, 
(4) Applicability & scope of—Cvncld. 


Stephen, J.—Qua@re —Whether persons, who 
were before the Collector, but not before the 
Court to which reference was made under s. 18 
of the Act, would be debarred from instituting 
such a suit? 7 C W N 538, (7 Cal 388, at P 393, 12 
Cal 33 Ref: ) Bhandi Singh v Ramadhin 
Roy. 10 C WN 991; 2C LJ 359. 


Notes:—Ref: 11 C WN 356; 5 C L J 669; 34 
Cal 470, Fol: 35 Cal 470=13C W N 636, 


1741.—C P C 0-9 rr 8, 9 ( =ss 102, 103, Civ 
Pro Code, 1882 )—Trial of suit in the plaintiff's 
absence—Dnty of revenue Court to give notice 
of date and place to parties,— 

Keyenue Courts are bound to give the parties 
notice of the date and the place of trial of cases, 
‘If a Revenue officer is on tour and unable to make 
a programme of dates he should postpone their 
hearing till his return tothe Sadr, He should, 
for the convenience of the parties, make program- 
me of his tours and adhere to them. if he has 
to vary his tour he should take timely steps to 
give parties fresh notice, Every record should 
show that due notice ofdate and place bas been 
given, if the record does nut show this, it should 

be presumed that due notice was nut given. 
Tegha vy Mussammat Pursenun. 
12 P LR1903=8 PR 1902. 


1742-1743-C P C O 9,r8( =Giv Pro Code, 
1882, s 102 )—Duty of2parties to be in attendan 
ce 


A Court is not in any way bound to do more 
than have a cause called and itis the duty of 
the parties and their Jegal representatives to be 
in attandence, Balaram y Mulla 

5CPLR&1. 


C PC 09, r, 8=S 102, effect on 
proceedings anders 90 of the ,Transferof Pro- 
perty Act, 


See Cases under:— 
(1) Transfer of Property Act 1882 s 90. 
(2) OPC (1908) 0, 34 
(3) Mortgage 
(2) Abandonment of Proceedings under s, 
269 Act VIII of 1859 
1744,—C PC 09r8 of 1908=18x2 s 103, 


The abandonment of proceedingstaken under 
8 269, Civil Procedure Code, 1859, does not amo- 
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CPC (1908) O9r 8=c1882S. 102) 
—Contd, 


(2) Abandonment of proceedings under 
8. 269, Act VIII of 1859 —Concld. 


untto dismissal in defanlt under s 114, and is no 
bar to plaintiff's bringing a fresh suit. Futteh 
Aliv Kureem Ali. 10 WR 61. 

Notes—Dist: 10 W R 477, 

(3 ) First hearing of suit 

1745.—C P CO 9r8 of 1908=1882 s 102 
Non-appearance—Civil Procedure Code, 1859, ss 
110, 111, and 114.—Semble,— 

S. 114 as wellas ss 110 and 111 of the Code 
have reference only to the first hearing of the 
suit, which may be either on the day named in 
the sammons oron a subsequent day to which 
such hearing may have been adjourned, 

Comalammal y Rungaswamy Iyengar. 
4 Mad HC R56. 
Notes—Fol: 6 MHC R_ 262 Dist: 
4M HC R 201: 1 Mad 287, Ref: 10 Mad 
270, 272; 34 Cal 236;5C LJ 260; 18M 

LJ 51. Disap: 19 M L J 760, 


(4) Identity of causes of action in two 
suits, not-with-standing the difference of 
relief claimed. 


1746—C PCO 9r8 (1908 )=1882 s 102, 


In 1583 a mortgagor sued for the redemption 
of the mortgage effected in 1853 of villages in 
Oadh subsequently included in the mortgagee’s 
talukhdariestate and sanad. he defence of the 
mortgagee was that the mortgagor had brought a 
redemption suit in 1864, and it was dismissed for 
default aud hence the second suit was not main- 
tainable. Held, that, although the plaintiff who 
had claimed in the fomer suit, the uader propri- 
etary right iu virtue of a subsettlement, claimed 
in the present suit the superior proprietary right, 
the difference in the mode of relief claimed, did 
not affect the identity ofthe cause of action, 
which was in both cases the refusal of the right 
to redeem and that under s ll¢ of the Act the 
judgment of 1864 is final. Shankar Baksh y 
Daya Shankar, 45 Cal 422; 151A 66, 


Notes —Ref 19 Cal 372; 14 Bom 31; 25 Mad 
736; 12 ML J 103. 
(5) Dismissal of suit for plaintiffs non-ap- 
pearance. 


1747.—C PCO 9rr8;9;O17r 3 (1882 ss. 
103, 158.) 
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C PC (i908) 0 9 r 8= 1882 S. 102) 
—Vontd, 
(5) Dismissal of suit for plaintiff's non- 
appearance—Oonecld. 
Where, at an adjourned hearing Of a suit, 
witnesseson behalf of a party were not in atten- 
dance, and the party applied for the issue of war- 


rants against them,bnt the Court refused the ap- | 102 It isnot incumbent on the Court, nor would 


plication, and the pleader thereupon intimated 
that he bad no further instructions to appear, and 
the suit was dismissed. 

Held, that the dismissal was notunder s 158, 
but under s 102 of the Code. ( 34 Cal 235;5 CL 
J 260, Re} on ) 

5 Ind Cas 499. 
(6) Order dismissinga suit for default of 
appearance—Construction. 

1748.—C P CO 9r8 of 1908=1883, s, 102. 

An order will be construed to be under s 102 
if, apart from the description given to it by the 
Court and apart from the actual fact of plaintifi’s 
appearance or non-appearance, the real meaning 
and substance of the Court's action is that it dis- 
misses the suit on the ground, whether right or 
wrong, that the defendant appears and the pla- 
intiff does not appear. Where his suit having 
been dismissed for default of appearance under s 
102 of the Code of Civil Procedure, the plaintiff 
applies for its restoration, the defendant cannot 
contest the application i” imine as one which 
cannot be entertained at all under s 103 by show- 
ing thatat the time of the dismissal there was 
an appearance by the plaintiff in fact or in law; 
but as an answer to the application on the merits, 
the defendantcan raise the contention that the 
plaintiff was not prevented from appearing be- 


cause in fact hedid appear. It is notan “ap- | 
pearance” within the meaning of section 102 of | 


the Code of Civil Procedure,whén the plaintiff 
is represented only bya pleader who is without 
instructions enabling him to proceed with the 
* case,and who is merely instructed to apply for 
‘an adjournment. (20 All 195), and (23 Bom 
414), approved. (N W P (1873) 74,) (N W 
uf (1875 ) p 77 ) and ( 3 All519 ) referred to. 
Lalta Prashada y Nand Kishore. 
19 W N 176 FB; 22 All 66. 
Notes.—Ref 8 C W N 621;5 C LJ 247 F B; 
110 W N 329 F _B; 34 Cal403 I B; 18 M 
LJ51;19M LJ 760. 
1749.0 POO9r8,O17r 2,3 (Ss 102, 
157, 158. )—Dismissal for default.— 
Where time is allowed toa plaintiff to pro- 
duce his witnesses and be fails to do so and is him- 


ei 


ime 


+. 


the | 


Ganga Rai y Gudar Rai | 
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C PC (1908) 0 9 r 8=( 1882 S. 102) 
—Contd, 
(6) Order dismissing a suit for default of 
appearance—-Construction—(Conid. 
self absent on thé day fixed for the hearing, /eld, 
that the Court may proceed under Sec, 157 of the 
Code and dismiss the suit for default under section 


it usually be the correct procedure. to preceed 
under Section 158, though the party absent may 
have also made default of the kind 
in that Section, 
mmad 


referred to 
Ram Rattan y Hyat Muha- 
PR 41 of 1880 Civil 


1750.—C PC O9 r8 (1908)=C PCS 102 
(1882 ) Dismissal for default. 


The plaintiff in this suit ,a Pardanashin lady, 
did not appear on the day fixed for the disposal 
of the case and her pleader was engaged in ano- 
ther suit, Her case was consequently dismissed 
fordefault. She made an application to the 
Munsif which was also dismissed, the Munsif 
holding that the dismissal was under s 167 of the 
Code of Civil Procedure. Against that order 
the plaintiff appealed and the District Judge 
reversed that order and ordered the Munsif to 
restore the case to his file. In revision before 
this Court under s 622 of the Code of Civil Pro- 
cedure it iscontended that the Judge exercised 
“a jurisdiction” not vested in him by law 
(s 622 of the Code of Civil Procedure ). 
Held that the suit must be treated to have been 
dismissed under s 102 or 157 of the Code of Civil 
Procedure, In either case an appeal lay to the 
Judge. His act therefore cannot be said to come 
under s 622 of the Code of Civil Procedure, 


| Sheonandany. Jamna TWN 65. 

1751—C PCO9r8;017r 2 ( 1888 Ss, 102, 
157 ) “Appearance,” meaniug of—Application by 
pleader for adjournment—Refusal—P!eader sta- 
ting that he had no instructions— Effect—Dismi- 
ssal under s. 157, C » O—Authority to represent 
client-Barrister and pleader, distinction between 
—Advecate. 


Held, that, where, at any adjourned hearing 
of the suit, there is no appearance by the plaintiff 
and there are no materials on record, the appro- 
priate procedure is that laid down by S. 157, C P 
C., 1882, ( Per Crouch, A J C). 


An appearance at an application for adjourn- 
ment which is refused is not an appearanee at 
the hearing of the suit, 
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CPC (1908)09 r 8=( 1882 S. 102) 
—Contd, 


(6) Order dismissing a suit for default of 
appearance—-Construction—(vnid. 

An “appearance” is nothing more than physi- 
cal attendance in the Court. If, therefore, when 
the hearing commences, the plaintiff or his duly 
appointed pleader is actuslly present in Court, 
there is 2n appearance of the plaintiff at the hea- 
ring. Ifit be desired that there should be no 
appearance, the result can, in reality, be attained 
only by the plaintiff and his pleader walking out 
of the Court when the cass is called on for hear- 
ing. The usual formula used by pleaders* I am 
not instructed” or “Ihave no instructions,” is 
prefectly well understood by most Judges; and 
where no dissentis expressed, the general opinion 
seems to be that the pleader is fairly justified in 
assuming that he is being treated as not present. 


Held, that, on the facts of the present case, 
the presumption,that the order of dismissal was 
under s. 157€ P C 1883, holds good, 

The authority of a Barrister or advocate to re- 
present a party is based onthe factthat he has 
“received instructions’ from an Attorney or 
Solicitor. Instructions are not merely the infor- 
mation as to facts, but constitute his authority to 
Tepresent the client, If, therefore, he states in 
Court that he has no instructions, that concludes 
the question of his representation, But a pleader’s 
authority is based on the fact thata ‘vakalatnama’ 
has been filed. And his authority can be termin- 
ated only on a written application by the client 
and with the consent of the Court. ( 34 Cal 235, 
Ref, 1S L R 224; 34 Cal 404 ( FB ), Ref. 23 Bom 
414; 22 All 66; 40 Mad 374, Ref, } 


Fakir Mahomed y Viran wife of Koji. 
3S LR 208=6 Ind Cas 851. 


1752—O'F UO 9rr8,9;Ol7rr 2:3 (1882 
Ss, 102, 103, 157 & 158) Pleader applying for ad- 
journment—Efiect. 

Where on the dateof hearing the Plaintiff's 
Pleader applied for an adjournment for one bour 
only and adjournment was granted to enable the 
pleader for the plaintiffs to consider what course 





he should pursue, On the case being called on at 
2 P M, the pleader for the plaintiffs got up and 
left the Court. His name was called out and the 
names Of the plaintiffs were also called out. The 
pleader had not stated that be had noinstructions 
to proceed with the suit. The Judge dismissed the 
suit. 
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CP C4908) 0 9r 8=( 1882 S. 102) 
-Contd, 


(6) Order dismissing a suit for default of 
appearance—-Construction—Concld, 
Held, that the order dismising the suit was 
an order under Ss, 102 & 157 and not under 8,158 
of the Code, and that the plaintiffs Temedy waa 
by an application under s. 103 of the Code, 
Allahdino y Nawalmal. 18LR 224, 


(7) Application for adjournment—No such 
appearance. 


1753—O PC 0 9rr8, 13, 0 15, r 4 ( =ss 102 
108, 155, Civ Pro Code, 1882 is 


Counsel's appearance in Court, merely to ap- 
ply for an adjournment, is no such an appearance 
in the suit as will make ss. 102, 103, Civ Pro 
Code, 1882, inapplicable, Hinga Bibee y 
Munna Bibee, 31 Cal 1450=8 C WN 97. 


Notes—Ref 46 P R 1905=178P L R 1905, 34 
Cal 403, F Ball CW N 329=5 O LJ 
247=2ML1T123,1SLR 115,10 Bom 
L R 904, 

(8) Dismissing in default in early part of 
the dsy—Safficient cause. 

1754—C PO 0 9r 8=1882 s, 102—Case and 
application to restore it dismissed in default in 
early part of the day, 

Held, thut, the Courts should wait for the 
parties for some reasonable time when the case is 
called on for hearing. A case ora petition is not 
to be dismissed in early part of the day. 


Held, also, that, where temporary absence of 
plaintiff or his pleader bas been satisfactorily ex- 
plained, a case ora petition should be restored, 
especially where dismissal bas taken place at 11 
AM. Chaudri Jesa Ram y Thakar Das. 

197 PWR 1911. 


(9) Part heard Case—Dismissal for de- 
fault. 


1755—O PCO9rS8Ol7rir2 (1882 Ss, 
102, 156. 157 )—Failure of plaintiff t) appear on— 
Propriety—Court’s duty. 

Where a partly heard case was ad journed to a 
certain date for further hearing and where. owing 
to the failure of plaintiff to appear on that date, 
the lower Courtidismissedthe suit for default, 
held, that the lower Court did not properly exer- 
cise its discretion in dismissing the suit under S. 
102,C P C (1882), and thatit was clearly the 
duty of the Judge to proceed to hear the defend- 
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CPC 908)0 9 r 8=; 1882 S. 102) 
-Contd, 
(9) Part heard case—Dismissal for 
default— Concld. 
ant, unless, dn consideration of the evidenc for 
the plaintiff, he was of opinion that the suit sho- 
nid be dismissed, and to adjudicate the case on its 
merits, (26 All194Ref:) Ram Dam Pandey 
y Narayan Murti. 56LBRT75= 
3 Ind Cas 688. 
(10) Two claims—Dismissal ofthe whole 
case for default—Abandonment of the 
second claim. 
1746—CPC0O9r8=(1882 Sec 102)—Suit 
for two claims—Dismissal of one—Decree. 


A suit was brought, praying, first for a decree 
for the amount paid by the plaintiff to release 
certain property from attachment, and secondly, 
for damages on the ground of illegality of attach- 
ment. The first prayer was dismissed and the 
trial with regard to the second prayer was procec- 
ded with. No decree was drawn up as regards the 
first prayer, and an application for drawing up 4 
decree was rejected. ‘Lhe plaintiff's application 
to withdraw his claim for damages being refused, 
he did not appear and the whole suit was dismis- 
sed. 


Held, that the dismissal of the first prayer 
was a decree and the Court had no power to dis- 
miss the whole suit under s. 102 of the Code of 
Civil Procedure. (4 Mad 134; 5 W R 63; & 17 All 
195, Fol;10 Cal 1005; 11 Cal 644 Diss. ) 


Kanhaya Lal y The National Bank of India 
Limited Delhi. 1CLJ 449= 
14 C WN 594=12 Bom LR430= 

87 Cal 426=8 M LT 1=6 Ind Cas 592 
=20 ML J 470=51 P W R1907 

=121 P R 1907. 


(11) Absence of counsel—Return of brief 
by junior counsel—Practice — 
1757—C PCO 9rr 8; 9; 010 r 1—( 1882 Ss. 
108, 103, 117 )--Snit dismissal of, for absence of 
counsel—Oounsel not able to appear. 


$s, 102 and 103, Ciy Pro Code (1882), do not 
‘apply when the plaintiff_is present in Court, 
though the counsel whom he has instructed to 
conduct his case are not present when the case is 
called on for hearing. Under such circumstances, 
the Court hearing the case should proceed under 
8. 117 of the Code, 


ime If there is a chance of neither of the two cou- 
‘gels briefed in a case being able to attend when 
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CPC(1908) 0 9r 8=; 1882 S.102) 


=Contd, 

(11) Absence of counsel—Return of brief 
by junior counsel—Practice—(Concld. 
the case is called on, one of them 
his brief in good time. 


must return 
In case of dispute, it is 
the duty of the junior to return the brief or to 
make arrangements for some other counsel to at- 
tend till he can come in. Esmail Ebrahim v 
Haji Jan Mahomed 10 Bom L R 1172= 
33 Bom 475. 

—O 9 r 8—Applicability and scope. See O P 

C O9r 9 Case No 1778. 9 ALJ 666, 
—O 9r 8~-Application to set aside—Dismis- 
sal for non appearance maintainable or not. See 
CP CO9r¥Y Case No 1791 34 Cal 235, 


—0O 9 r 8—See C PC( 1908) S, 2cl2Cnse 
No (25). 8CWN 38l3s. 


—0O 9r8—Application to set aside—Dismis- 
sal for non appearance-Maintainable or not. See 
CPCO9r9 Case No 1798. 2 Ind Cas 156. 


—0O 9r 8—SeeCPCO17rr2, 3 Case No 
2101 5 Ind Cas 28. 


—0 9 r8—SeeCPCS§,2cls. 2, 14 Case No 
(17). 4LBRI17 (FB), 


—0 9r 8—See C PC O17 r 2 Case No 2094 
10 P R 1871 

—0O 9r 8-Any one of the plaintiffs or defen- 
dants may appeal. See C PCO 41 r 4 Case No 
2963 132 P W R1910. 


—O0 9 r 8—Preceedings to which this section 
applies. SeeCPO(1908) 8, 141 Case No 
(1331 ) 3 P W RI1912,. 
(12 ) Absence of party and pleader—Dism- 

issal of suit. 


1758—1759—CPCO9rr8;9; O 17 r 2 
(1882 Ss, 102 and 157 )—Dismissal of suit, 


The very drastric order, for which S, 102 of the 
C P Code provides, cannot properly be passed 
except when the conditions are such as are 
contemplated in the section, Hence, the Court 
would not be justified in dismissing a suit under 
the section, when the plaintiff has adduced all 
the evidence on which heintended to rely, but 
neither he nor his pleader was present on the 
subsequent hearing. Ningappa Virtappa 
Yelloor y Gowdappa 7 Bom LR261 


Notes—Ref: 34 Cal 403 F B; 235; 5C LJ 260, 
247 I B; 1LC W N 329 F B; ll Bom L R 409, 
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CPC (1908)09r 8=882 S. i02) 
~Contd, 


(13 ) Objection by defendant dismissed for 
defaxit. 


1760—C PCO 9, r 8—Executionof decree— 
Application for attachment—Effect of—Civil 
Procedure Code, 1882, Sections 102, 280, 283, 647, 


Held, that where an objection by a defendant 
toan application by a decree-holderfor attach- 
ment of property has been dismissed for default, 
such dismissal is not equivalent to an order under 
Section 280, Civil Procedure Code, disallowing 
the objection so as to necessitate the institution 
by such defendant ofa suit to establish the 
right which he claims tothe property in dispute, 
within the meaning of Section 283 of the Code. 

(12 C L R 43, Dist: 3 All 504, cited.) 

Rura Mal vy Kuria 62PR 1894. 


(14) Plaintiffs default. 


1761-C PCO 9r 8=Ss. 102, 647.-Where the 
taking of accounts between the parties is ordered 
under Darkhast, the absence of the plaintiff on 
the fixed day could not justify the dismissal of 
the Darkbast, 1t ought to have been proceeded 
with ex-parle or postponed, Shri Chintaman 
Balaji Dey Maharaj y Bapuji. 88 PJ 73. 


(15) Non-attendance of plaintiff. 


4762—0 9 r 8 of 1908=1882 s 102—The dis- 
missal of a suit for the plaintiff's non-attendance 
isa highly penal matter, and the punishment 
ought not to be inflicted unless after a distinct 
order to attend, and upon proof that the plaintiff 
has deliberately disobeyed the Court's order. 
Pearee Mohun Bose y Hurish Chunder 
Ghose, 17 W R 141. 


(16) Application by arbitrator for exten. 
sion of period—Dismissal for default. 


1768—09r8 sch II r S-Arbitration-Applica- 
tion by arbitrator for extension of period allowed 
for making award:— 


The arbitrator applied for extension 
of period allowed for making the award. The 
plaintiff failed to attend Court on the date fixed 
in the case and the Court dismissed the suit. Held 
that the action of the Court was harsh; when a 
case is under arbitration,a Court should not hasti- 

_ly dismiss the suit for non-appearance in Court 
of the plaintiff, Much less should this be done 
when the arbitrator has made an application for 
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CPC 4908) 0 9 r 8=( 1882 S. 102 ) 
~Contd, 


(16) Application by arbitrator for exten- 
sion of period-Dismissal for default-Concld, 
extension of time for filing award, Held also, that 
when an arbitrator asks for extension of time 
and there is no reason to suspect that, being in 
collnsion with either party, he is wilfally delay- 
ing matters or that in any other way there is bad 
faith in his conduct, the Court should always 
grant reasonable extension. Mussammat Ram 
Kaur v Seth Multani Chand, 

29 P LR 1910=8 Ind Cas. 224. 


1764.—C PCO Xr 8 of 1908=1882 S, 103 
—Party interested refused relief. 


S suéd to establish his claim to certain pro- 
perty, as the next heir of its former owner,on the 
death of whose grand-mother the property had 
been taken possession of by defendant P and 
obtained a decree, Upon this P appealed, and 
while the case was under appeal SS gold his rights 
to H, who on application to the Court was made 
8 party to the suit. The case was then remanded 
for further enquiry to the first Court, which dis- 
missed the claim on account of default of both 
plaintiff and defendant. 4 then applied for op- 
portunity to show that he had not been in default, 
but his application was rejected on the ground 
that he was no party to the suit. He then appeal- 
ed, but the Judge also ruled that he was no party. 
Held that when the case was remanded _ for re- 
trial some date should have been fixed for the 
re-hearing, which would have givén the parties 
opportunity toappear and take measures to 
carry onthe suit, and that the Judge’s decision 
must be set aside, H having been in reality a 
party tothe suit. Haradhun Chuckerbutty 
y. Protab Narani Chowdry. 14WR 401. 


1765.—C POO 9r8 (18885, 102) — Ab- 
sence of appellant—Dismiseal of appeal, 

Where the respondent appears but the appel- 
lant does not, the Court has no power to decide 
the appeal on its merits, The proper course is to 
dismiss the appeal under S. 102 of the Civil Pro- 
cedure Code 1882. Sakharam y Naro. 

7 Bom L R 9338. 
(17) Whether appeal lies-Suit struck off 
for default. 

1766.—C PC 09 r8 of 1908=1882S, 103, 

—Appeal Civil Procedure Code 1859 ss, 114, 119. 
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CPC (iS08) 0, 9 r. 8= 1882, S.102) 
-Conia, 


(17) Whether appeal lies-Suit struck off 
for default— Contd. 


In a case struck off for default, ifthe order 
has been properly made uuder Act VIII of 1859, 
8. 114, the remedy is} by motion under s. 119; if 
improperly made, it is open toappeal. Uluck 
Monee Chowdhrain y Panch Coomar Chun- 
der Chowdhry. 21 W R124. 

Notes:—Ref1 C W N 551 All 317F B. 


1767—C PCO 91rx.8, 9.8 104, 0.43 r I (=ss 
103, 102, 688 (8) C P O 1882),—Suit dismissed for 
default—Appeal from order of dismissal—For an 
application under s, 108 of the Vivil Pro, Code, a 
period of 30 days from the date of the order dis- 
missing the suit, is allowed and the Courts have 
no alternative other than dismissing the applica- 
tion, if not presented within that period, but this 
does not affect the appeal from the original order 
dismissing the suit, which has the force of a 
decree, Sahib Ditta y Roda, 83PR 1902. 


1768.—C P CO 0 9r8=xs, 102, 1882—Dismissal 
for default—Appeal. 


Where a suit is dismissed for default under s. 
102 Civ Pro Code an appeal lies. (9 All 427 fol). 
Peramanayagam y Arunachella.1 ML J 385 


1769.—O PCG 09 r8—Suit dismissed for 
default—Appesl from order of dismissal—Civil 
Procedure Code 1882 Sections 3, 102—Revision— 
Givil Procedure Code 1882 Section 622—‘ Case ” 
Meaning of, 


Plaintiff's suit was dismissed by the first 
Court under Section [03, Civil Procedure Code, 
and on the following day plaintiff applied for its 
re-admiasion, pointing out that he had been pre- 
sent in the Court premises all day, but had gone 
to the Bar-room to call his pleader, when his case 
was called on and dismissed for default. The first 
Court dismissed the application on the ground 
that no sufficient cause had been shown for the 
absence, and plaintiff appealed to the Divisional 
Judge, who, after an inquiry through the first 
Court rejected the appeal on the ground that the 
case had been called on twice, first at 12 o'clock 
and again at 2or 2-80 P, M, and plaintiff had 

nly accounted for his absence on the second 
occasion. Plaintiff applied to the Chief Court for 
‘revision of the order of the Divisional Judge, and 
it was contended on behalf of defendant that an 
"application for revision did not lie, inasmuch as 
@ order dismissing the case for default was 


TII C © 21. 


y 
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09 r 8= (1882, S. 102) 
-Contd. 

(17) Whether appeal lies-Suit Struck off 

for default—Coneld. 

appealable to the Divisional Oourt, and thence- 
to the Ohief Court on a certificate. The ques- 
tions reférred to the Full Bench were,(i) whether 
an order of dismissal for default under Section 
102, Civil Procedure Oode, is appealable asa de- 
cree; (ii) whether the word ‘case’ in Section 632 of 
the Code means the whole case in every instance, or 
whether definite portion ofacase for which a 
special remedy is provided in the Code, or specific 
orders init for which a separate procedure is pre- 
scribed, can form the subjectof revision under 
Section 632, and (iii) whether plaintiff had shown 
sufficient cause for his absence, 


Held, by the Full Bench,(i) that an order under 
Section 102 0f the Code isa decree within the 
meaning of Section 3, and as such is appealable 
under Section 640;(ii) that the word “case” in Seo. 
622 does not necessarily in every instance, mean 
the whole but may mean a particular branch of a 
case for which an independent remedy, 
or a different procedure is provided in the Code, 
and may include an interlocutory order not fall- 
ing under Sec. 691; and (iii) that the Divisional 
Judge committed a material irregularity in not 
accepting the plaintiff's appeal when he found 
that plaintiff's absence at the time when his case 
was dismissed in default had been accounted for, 
on the ground that plaintiff had not accounted 
for his absence when the case was first called on, 
Pandit Ram Kant y Pandit Rajdeo. 


60 PR1897. 


;cPC (4908) 


See also cases under:— 
(1) Appeal—Orders. 
(3) Appeal—Decrees. 
(18) Cases in execution of decree. 
1770.—C PCO 9,r 8 of 1908=1882 S. I03, 


The judgment debtors having appeared and 
raised objections to the execution of a 
the Court after investigation proceedéd to 
judgment in theabsence of the 
Held that the action of the Court was taken ~ 
under s, 114 Code of Civil Procedure, and that 
the decree-holder had noright of appeal, but 
if aggrieved might apply for a re-hearing. 

Kalee Kristo Thakoor vy Mahomed Kadar. 


12 W R 428, 
1771.—C PC O 9rr 8,9 8, 104, O 43 r 1 (1882 


3. 102, 103, 588 )--Order under 8, 102 whether q 
decree and appealable as such, 


decree, 


pass 
decree-holder, 


C PC 1908) 0. 9 r. 8=4882,S. 102) 
=Conta, 
(18) Cases in execution of decree--Contd. 


An order under s, 102 C P O dismissing a suit 
is as much a decree asian order underany other 
section deciding a suit. The order comes within 
the definition of a decree and is appealable as 
such. (9 All 427; 1883 A WN 171 followed, 50 Cal 
660 referred to). Gosto Behary Sardar y. 
Hari Mohan Adak. 8CWN 318. 


17/2.—C PC O9r8&,O 17r 2( 1882 §s, 102 
and 157, ) 


Appeal from order dismissing plaintiff's case 
in default-Plaintiff disclaiming to appear on the 
date fixed for argument—Decree-Dismissal of 
case in default of plaintiff. 


On the date of hearing neither the appellants 
nor their pleaders appeared. The respondent was 
present. The lower Court recorded the following 
order, “It is now I-4 p m.plaintiff’s béing absent, 
Ihave nothing for it but to dismiss the suit in 
default. Plaintiff's claim is dismissed in default 
with costs”. No section was specified in that 
order. Held, that the order of the Conrt must be 
heldto have been made unders, 157 read with 
8. 102 of the Code of Civil Procedure, that it was 
not a decree, not being an adjudication upon any 
tights claimed, and was not appealable. 

Ghazanfar Ali Khan y Asharfi Lal. 


50 C294, 
Notes:—Ref 6 Cal 48; Fol; 100 © 171, 


1773—C PC O9rs (1908 )=(1882 ) 
S. 102. Appeal from decree made under Section 
102—Diymissal for default—Scope of such appeal, 


A plaintiff who appealsagainst a decree made 
under Section 102 of the Civil Procedure Qode 
can onlyappeal as in the case of adecree made 
in the presence of both parties. onthe ground 
that the lower Court has erroneously decided 
Some question of law or of fact, or that its proce- 
dure has beon irregnlar and notin accordance 
with law. The plaintiff bas no right to impeach 
Such a decree merely onthe ground that he had 
a good execuse for not being present on the date 
fixed in the lower Court, the proper and the only 
way in which a decree can be'impugned on such 
ground being by a proceeding under Section 103, 
& proceeding under which section imputes no 
error to the Courtin making the decree, but al- 
leges new matter asa ground why it should be 

fetaside. Bhagwan Singh y Pari. 


32 P.R; 1889 
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C PC (1908) 0. 9 r. 8=(4882, S. 102) 
~Coneld, 


(18) Cases in execution of decree—Concid. 


Notes:—Ref: 121 P R1907=51 P W R 1907 
Cons; 62 PR1905=133 P LR 1905 
Expl; 120 € 405. 


CPCO9r 9=(1882) S. 103. 


Notes—This rule corresponds to section 103 
of the C P Code, 1882, with some material ‘alter- 
ations. The most important change introduced 
in this rule, is the substitution of the words “ if 
he satisfies the Court that there was sufficient 
cause for his non-appearance”’ for the words “if 
it be proved that he was prevented by sufficient 
cause from appearing” which occurred in the old 
section, The words “ he was prevented’ which 
occurred in the old section, meant, ifhe was ob- 
structed by something unexpected or by some ac- 
cident, as for instance sudden illness, or stoppage 
of communication &c,, &c. he meaning of the 
word ‘ prevented ” has been clearly explained in 
13 Bom. 12, But the present rule has been so fra- 
med as to include any cause, which may appear 
to the Court sufficient; as for instance, the illness- 

of the husband, wife, or any other relation, 
inability to give instruction to pleader or the ab- 
sence of the pleader on account of illness’&e , &e. 
may be sufficient cause under the present rule for 
the restoration of the case, if the Court is satisfied, 
on the evidence that there was sufficient cause for 
plaintiff's non-appearance. The present rule is cer- 
tainly an improvement upon the old section. 

The other changes introduced in this rule are 
mere verbal and not material. 

It should be noted here thatthe same word 
~ prevented "’ which occurred in section 108, © P 
Code, 1882, (Or. IX, r. 14 ) bas not been. chan- 
ged but retained in rule 13, By the change in the 
language of this rule, indulgence has been shown 
to the plaintiff, but by retaining the word “ pre- 
vented” in rule 13, no indulgence has been shown 
to the defendant applying to set aside an ew parte 
decree, 

(1) Applicability and scope. (1774). 

(2) Dismissal of the suit for non-appear- 

ance of plaintiffor of the official 


assignee. (1775-1790 ) 
(3) Applicationto set aside dismissal 
for non-appearance maintainable 
or not. (1791). 


(4) Dismissal of suit for non-appear- 
ance of plaintiff. (1792-19984 ) 
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CP C1908) 0. 9 r.9=4882, S. 103) 
—Contd, 
(5) Adjournment for defendant. 
(1795-1796 ) 
(6) Appearance of party (1797-1800 ) 
(7) Sufficient cause for non-appearance 
of plaintiff when suit calfed on for 
hearing. (1801-1802 ) 
(8) Diamissal of former suit for default 
—Fresh suit barred. (1803-1806) 
(9) Dismissal offormer suit for default 
—Fresh.suit-not barred. (1807). 
(10) Order striking offsuit. (1808) 
(II) Dismissal of suit for default. 
(1809-1810 ). 
(12) Suit brought by next friend of 
minor and struck off for default of 
appearance. (1811) 
(18) Suit by purchaser of mortgaged 
land against mortgagee forredemp- 
tion. ( 18L2-18I3A ) 
(14) Dismissal of former suit for de- 
fault-Appeal from dismissal orders. 
(1814-1825) 


See Cases under:— 
(1) Res judicata—Judgments on preli- 
minary points. 
(2) Specific relief Act, 59. 
(1) Applicability and scope. 
1774—O P 0 0 1X r 9—Dismissal of suit in 
Revenue Oourt—Applicability of Civ. Pro. Code 


—U P Act 2 of 1901, ss 193, 197 
2 AL J 118, 


(2) Dismissalofthe suit for non-ap- 
pearance of plaintiff or of the official as- 
signee. 

1775—C P CO 9r 9 of 1908=1882 S 103. 

Insolvency Act S 7—Applicability ofs 3700 
P © Oode where there is no complete bavkruptey 
CP Code 4s, 102, 103. 157, 370. 
§ 370 O P Code does not apply where only an 
application is made to declare the plaintiff an 
insolvent anda vesting order made but the proceed- 
ings are annulled and no such order is made. 
Therefore when a case has been dismissed for the 
Don-appearance of the plaintiff or the official 
assignee s 103 C P Code applies. 
Amrita Lal Mukerjee y Rakhali Dassi Debi. 
27 Cal 217; 4 C WN 294. 


W776—C PC O9r 9 2399, 195 (=Civ. Pro. 
Code, 1882, 93 103.574, 591) -O>jection — to re- 


? 
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CPC (1908) 09 r 9=4882, S. 103) 
-Contd, 

(2) Dismissal of the suit for non-appear- 

ance of plaintiff or of the offizial assignee 
—Oontd. 


opening a case not having been taken in Original 


Coart, point cannot be raised in Appellate 
Court.— 

An order under s 103, Civ. Pro. Code, s not 
an order affecting the decision of a cas® within 


the meaning of s 591 Civ. Pro Code, 1882. ( 22 Cal 
981 ref ).Shewdatroy Bhissasur Dass y Molla 
Tar. UBR 1897—1901, Vol. II, 237. 


1777—C P CO 9, r9=Ss. 103 and 647—Ap- 
plication for revision—Dismissal for default—Po- 
wer of Court to restore the application, 

Where an application for revision is dismissed 
for default of the petitioner, such petition can be 
restored by the Court under 8.103,C' PC, by virtue 
of the provisions of S 647 of the Onde, 109 PR 
1882, Diss 76 P R 1903; 76 P R 1881; 54 PR 1901 
(FB); 14 Cal 177; 62 P R 1894, Ref and Dist. ), 
Jiwani v.Bhagel Singh, 97 PR 1907=33 

PLR 1908. 

1778-—C PCO 9, rr9,8=S. 151—Dismissal 
of suit for default --Restoration—Sufficient cause 
— Conrt’s inherent power to restore. 


Nothing in the Code of Civil Procednre can 
limit or otherwise affect the inherent powers, 
under which a Court can restore a suit dismissed 
for non-appearance, on grounds other than suifli- 
cient cause for non-appearance, O9r 9 of the 
Code, makes it compulsory on a Court to set aside 
a dismissal under Rule 8, where the plaintiff 
satisfied the Oourt that there was sufficient canse 
for non-appearance. It, however, cannot take 
away the Court’s power to restore the case for 
any other valid reasons, 

Lalta Prasad y Ram Karan. 
9A LJ 666, 


1779— CPC 09r 9( =S 103, Civ Pro Code 
1882) if applies to probate proceedings-Probate 
and Administration Act (V of 1881), s. 83—Dis- 
missal of application for probate for defanlt— 
Executor if may propound will again—Res judi- 
cata—Deterrent costs sufficient remedy against 
vexatious conduct, 


A refusal to admit a Will to probate is conclu- 
sive of the facts necessary to support the decision, 
But if probate has been refused, not on the merits, 
but merely by reason Of the inspfliciency of some 
matter of form or procedure, there is no adjudi- 
cation that the instrament is not entitled to pro. 
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CPC 908)0 9r 9=(4882; S. 103) 
-Contd, 

(2) Dismissal of the suit for non-appear- 
ance of plaintiff or of the official assignee 
—Conitd, 
bate, and therefore, it may be again propounded. 
If therefore, an application for probate by the 
executor of a Will has been dismissed for default, 
that fact itself cannot debar an application by 
any othér person claiming an interest under the 
will, and therefore, necessarily also, by the exe- 
cutor himself. An executor presenting an applica- 
tion for probate of a Will cannot be regarded as 
a plaintiff who brings a suit in Tespect of a cause 
of action. S 103 of the Civ. Pro Code, (Act XIV 
of 1882 ), would therefore be in terms inapplica- 
ble to such an application.(21 Bom 563, Rel. on). 
Ramani Debi y. Kumud Bandu Mookerjee. 
14 C WN 924=7 Ind Cas 126=12 C L J 185. 

1780—C PCO 09 r 9=( 1883S 108. ) 

Applicability—Plaintiff informer suit not 
plaintiff in the latter suit—Limitation Act (XV 
of 1877, ) Act, 120—Right tosue arises when 
cause of action is complete —Knowledge or igno- 
rance immaterial intheabsence of fraudulent 
concealment-Suit by junior members of tarwad- 
Limitation, — 

Suit for declaring that a lease granted 
by the karnavathi was not binding on the tarwad 
and for other reliefs, A previous sult had been 
brought by some other members of the Tarwad to 
question the validity of another lease executed 
by karnavaihi, and it had been dismissed for de- 
fault. The plaintiff in the present suit was the 7th 
defendant in that suit, 

Held, that the suit was not barred by s, 103 
© P C inasmuch as the plaintiffsin the previous 
suit are not the plaintiffs in the present suit, 3, 
103 cannot apply to a case, unless the plaintiffs 
in the prior suit are also plaintiffsin the subse- 
quent suit, or unless the plaintiff in the latter suit 
can be regarded as haying been aleo a plaintiff in 
the former. 

Held that, inasmuch as the present plaintiff 
was not only a defendant, but a contesting defen- 
dant in the previons suit, the present plaintiff 
cannot be held to have been represented by the 
plaintiffs in the prior suit, 


A snit for declaration that! an alienation by 
the karnayan of tarwad ‘property is not binding 
on the tarwad is governed by Art. 120, In the 
absence of fraudulent," concealment, the know- 
ledge or ignorance of the plaintiff in regard to 
the alienation questioned is not material, 
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CP C1908) 0 9 r 9=4882, S. 103) 
~Contd, 

(2) Dismissal of the suit for non-appear- 
ance of plaintiff or of the official assignee 
— Contd. 

The right to sue accrues as soon as the 
cause of action is complete i e on the date of the 
alienation. (11 Mad 378 Fol.)  Ottappurakal 

Thazhate Soopiy Cherichil Pallikal 
Uppathumma 383 Mad 31=5 Ind Cas 698. 


1781—C P C—O, 9 r, 9=(1882 S. 103), 


Applicability to Execution Proceeding.-S, 108 
C. P. C, hasno application to execution proceed- 
ing Madon Mohen Mondul y Baikanta 
Nath Mondul. 10 CW N839, 


1782—C P C—O. 9r, 9=(1883 9, 103). 
—Dismissal of suit for default—Ground for dis- 
missal order being set aside,— 


The only ground on which, an 
order of dismissal of a suit for default, 
can beset aside in pursuance of the law as laid 
down in s, 103 of the Code, is that of the plaintiff's 
being prevented by any sufficient cause from ap- 
pearing when the suit was called on for hearing, 
Lakshmanan Chetty y Yellayappa Chetty. 

4LBR221, 


1783—0 P O—O, 9 r 95, 103—Presidency 
Small Cause Courts Act—Dismissal for default, 

D instituted a suitin the Presidency Small 
Cause Court at Bombay in the capacity ofa 
munim or recognized agent of K, When the case 
was called on, it appeared that D was not a mu- 
nim of K, and hencehe could not appear for &, 
The learned third Judge dismissed the suit for 
default. K thereupon filed another suit on the 
same cause ofaction and it was contended on be- 
half of the defendant that K was precluded from 
bringing a fresh suit under S. 103, Civil Procedure 
Code, 1882. The learned fifth Judge adopting this 
view dismissed the suit. 

Heid. reversing the order, that S. 103, Civil 
Procedure Code, 1882, did not apply tothe case, 
because the plaintiff in the former snit was oObvi- 
ously not the plaintiff in the second suit, 

Kanji y Habib. 2 Bom L R 206, 

1784—C P C—O. 9 r, 9=(1882) s, 103—Snuit 
dismissed by default—Application for review 
made more than 30 days after date of dismissal— 
Limitation Act, 1877,—Second Schedule, Article 
163. 

Ina suit instituted by petitioner, the defen- 
dant was summoned for, and duly appeared, on 
the 1lth May 1894, but petitioner himself did 
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CPC d908)09 r 9=(1882, S. 103) 
—Conid, 
(2) Dismissal ofthe suit for non-appear- 


ance of plaintiff or of the official assignee 
—Contd 


notappear. As the claim was denied, petitioner's 
suit was dismissed by default, and on the 2nd 
July 1894, petitioner applied for review of judg- 
ment, without, however, being able to show that 
the order attached was other than the only order 


which the Court could have passed under the 
circumstances. 


Held, that Article 163 of the Second Schedule 
tothe Limitation Act, 1877, applied, and that the 
application was barred thereunder. Nur 
Muhammad y Dina. 15 P R1897. 

1785—O P C—O. 9 r. 9 =(1882 S. 103). 

Application for restoration—Limitation Act, 
Art, 163—Vacation.— 


A plaintiff's application for restoration of 
asuitunder s, 103 ©. P. O., must be 
made within 30 days from dismissal. The appli- 


cation must be made or mentioned within such 
period and mere notice of the motion would not 
prevent limitation from running. (20 Cal 899 foll). 
Further, if a vacation intervenes, so that the ap- 
plication cannot be made within 30 days, then to 
prevent the application from being barred it must 
be made or mentioned on the very day the Court 
re-Opens and not on the first motion day. 
Hinga Bibee y Maunna Bibee. 
8 CW N97=81 Cal 150. 
Notes—Ref: 11 C W N 329 F B, Diss: 17 ML 
J 215, Ref:34 Cal 403 F B;5 OL J 247 F. 
B.10 Bom L R 904. 


1786—C PCO, 9r. 9=Section 103—Execu- 
tion of decree—Attachment-Objections to attach- 
ment dismissed fordefault—Power of Court to 
restore such application to the file. 

Held, that the procedure prescribed for origi- 
nal suits by the Code of Civil Procedure does not 
apply to execution proceedings under Ohapter 
XIX, and accordingly the remedy provided by 
Section 103 of the Code is not open to an obiect- 
or whose objections under Section 278 to an at- 
tachment of certain property in execution of 

_ decree owing to his absence on the date tixed for 
hearing have been dismissed in default. 
_ Coates y Kashi Ram. 76 PR., 1903. 
—s-4787--0 P.O 0, 9 r, 9=(1882 Fr. 103). 
= ity-"* Land Acqui- 
‘a Applicability-‘‘Svfficient cause”-Lan q 
sition Act— Proceedings.— 
PeESeIORe of O..) 2. 1C’ applies to a 
referencd under s. 30 ofthe Land Acquisition 
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-Contd. 

(2) Dismissal of the suit for non-appear- 
ance of plaintiff or of the official assignee 
— Contd, 

Act, the party at whose instance the reference 
was obtained occupying the position of the plain- 
tiff and opponents that of defendants. (7C W N 
249, 30 Cal. 36 and 25 All, 133 approved). Where 
the pleader engaged by the former could not at- 
tend owing to his wife’s illness,and another gentle- 
man who had agreed to take up the case as his 
substitute was unavoidably prevented from atten- 
ding the Court and there being three cases on the 
day’s list above the Case, the party himself did 
not anticipate that the case would be called at 
an early hour and so failed to be present with 
bis witnesses at the time when thé case was called. 
Held, that these facts combined made outa case 
of sufficient cause forthe re-admission of tbe case, 
but only subject to conditions, The case was re- 
stored On condition of the defaulting party (ap- 
pellant ) paying baforehand to his opponents the 
costs of the hearing on the day on which the case 
was dismissed, the subsequent costs of the appli- 
cation under s,103 C, P, C,, and the costs of the 
appeal before the High Court. Behary Lal Sur 
v Nanda Lal Goswami. 11C W N430. 


1788—O P C—O. 9 r, 9=S. 103—Pleader— 
Non-appearance—Sufiicient cause, 

Where a pleader could not attend owing to 
illness and had no time to communicate with the 
client or tO make.fresh arrangements, Aeld that 
this was sufficient cause for non-appearance 
though the case was fixed peremptorily for that 
day. Shrimantv S Smith. 1896, P J., 422, 

1789—O PO.-0.9r. 9;r. 13; O. 417, 19, 
=(1882—Ss. 103, 108, 558). 

Restoration—Dismissel on default—Power of 
Courts to restore when no‘’sufficient cause’’shown: 
—HEffect of Ss. 103, 108 and 558—When 
appearance was prevented by a sufficient cause, 
the Court has no discretion in the matter under 
the Code and must restore the case to file what- 
ever may prima facie be the merits of the suit or 
defenc thereto, but where there may be Other 
just and reasonable canse for restoring a case to 
ffle, the merits Of the applicant’s case willform a 
very important element in the exercise by the 
Court of its judicial discretion. [tis competent 
to, but not obligatory upon the Court to restore 
the case to file even when no sufficient cause for 
non-appearance is shown, Somayya v 


Subbamma, 26 Mad 599, 
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CPC d908)09 r 9=d882, S. 103) 
- Conta, 

(2) Dismissal of the suit for non-appear- 
ance of plaintiff or of the official assignee 
—Coneld, 

Notes.—Ref: U B R 1909, 2nd Quarter Civ, 
Pro. Co, 27=121 P.R. 1907=51 PWR 
1907; 46 PR 1905=173 P L R 1905; 73 P 
R 1905159 P L R 1905; 30 Mad 274: 17M 
L J 226; 32 Bom 534=10 BomLR 301. 


Not Fol: 10 Bom L R 904. Donbted—9 
Bom L R 319. 


1790—C. P. ©. 0. 9, r. 9 (=s.. 103, Civ. Pro, 
Code, 1882)—Dismissal for default—Grounds for 
restoration—Plaintifi’s absence 

Assuming that, apart from the sufficiency or 
otherwise of the cause preventing a plaintiff from 
appearing in Court when his suit is called on. for 
hearing, a Court may restore a suit dismissed for 
default of appearance, on a. suitable. order 
as to costs, looking to the importance 
of the cause, to the high value of 
the property involved and the persistence with 
which the litigation is conducted by the plaintiff, 
(26 Mad 599, Ref.), if the non-appearance was. due 
only to some trifling neglect or to ignorance of 
the consequences of his action in“not appearing; 


but a Court will not order a restoration when the 


plaintiff's absence was wilful and contumacious 
and amounted to a refusal to submit himself to 
the jurisdiction of the Court. Counsel’s appear- 
ance in Court on instructions only to apply foran 
adjournment, is no appearanee for the purposes 
of the conduct of thesuit. (28 Bom 417; 31 Cal 
150 Ref.,). Gurdit Singh y Sohan Singh. 

46 P R1905=173 P LR 1905. 


(8) Application to set aside dismissal for 
non-appearance maintainable or not. 

1791—O. P.C. 0.9 rr. 938; O.17 rr. 3:3 
= (1882 Ss. 103; 102; 157 and 158). 

Adjourned hearing —Default—Dismissal—Re- 
storation. 

A, the plaintiff ina suit, took out processes 
against his witnesses; they did not, however, 
though served, appear on the adjourned date, fixed 
for trial, The pleader for the plaintiff prayed for 
theissue of warrant for the arrest of one of them, 
This was refused. The pleader then intimated 
thathe had no further instructions to appear in 
the suit which was thereupon dismissed, 

Held, that the dismissal was not under 8. 158 
of the Code, but was under S, 157 read with 8, 
102 of the Code. It was, therefore, competent to 
the plaintiff to apply under S. 103 of the Code, 
to have the order of dismissal set aside, 
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-Contd, 

(3) Application to set aside dismissal for 

non-appearance maintainable or not-Concld. 


Scope of Ss. 157 and 158 of the Code, explain- 
ed. If there are no materials on the record at an 
adjourned date of hearing the Court ought to 
proceed under s, 157 of the Code. If, however, 
there are materials, thé Court ought to proceed | 
under s..158 of the Code. Marian-Nissa, alias. 
Doman Bibi y Ramkalpa Gorain: 

5CLJ 260=34 Cal 235. 

Notes;—Fol 36 Cal 189. Comp: 19 M LJ 760, 

Ref: 6 Ind Cas 499, 


(4) Dismissal of suit for non-appearance 
of plaintiff. 

1792—C PCO9r9 of 1908=1882 s. 108 
~Application under s, 103-What is not appearance 
exparte decree, 

On the day of hearing plaintiff's counsel ap- 
plied for a postponement, which was refused and 
as the counsel had no further instructions he 
left the court. The suit was dismissed for want 
of prosecution, Plaintiff applied under s. 103 
for an order setting aside the dismissal. Held 
refusing the application that, the above circum- 
stances amounted to an appearance on: the part 
of the plaintiff. | Rampertab Mull vy Jakee-. 
ram Agurwallah. 23 Cal 991° 


Notes.—Ref:5CLJ 247 FB shee Ons WeNt 
329 F B ; 34 Cal 403 F B. 

1793—C. P, 0.0. 9r, 9: O. 15 r. 4=(1883 
Ss. 103, 155), 

Application for adjournment, refusal of—Ap- 
plication to restore ——Non-appearance. 
A Case was on the peremptory list. On the: 
morning of the day it was likely to be 
called on, plaintiff's counsel appeared and asked 
for a postponement which was refused, Later on, 
on the same day, when the case was called on, 
another counsel appeared and renewed the appli- 
cation for postponement, The Oourt refused the 
application and asked him to proceed with the 
case, but counsel stated that he had no instruc- 
tions to go on with the case. 

The Court thereupon dismissed the suit, Held 
that an application for restoration of the case fell 
within s. 103 of the Qivil Procedure Code and 
not within. s, 155, HingaBibee y Mauna 
Bibee, 31 Cali50=8 CW N 97. 

Notes:—Ref: 11 C W.N329 FB. Diss: 17 M 

LJ 215. Ref: 34 Cal 403 FB:5 GC LJ 
247 iB; 18'Bom L R 904, 
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—Conid, 
(4) Dismissal of suit for non-appearance 
of plaintiff—Concld. 

1794—O. P C. 0. 9jrr, 9,8=2(1882 ss, 103, 102) 
—Representative of deceased plaintiff, applica- 
tion by, for order to set aside dismissal of suit. 

Held, that 8.103 of the Onde of Vivil Proce- 
dure may be construed as permitting a represen- 
tative to apply at one and the same time for the 
substitution of his mame in place of that of the 
deceased and for order to set aside the dismissal of 
the suit. Ram Pyare y Rup Narain 6 0 C 84. 


Notes:—Ref. 9 0. C. 35. 
(5) Adjournment of defendant. 


, 1795—C PCO 919 of 1908=1883 s, 103,— 
Default by plain‘iff—Dismissal of suit—Applica- 
tion to restore snit—Civil Procedure Code, ’s. 158 


Where a suit was adjourned at the request of 
the defendant, and on the day to which the case 
was adjourned the plaintiff was absent ‘and the 
defendant was present and the suit was dismiss- 
ed noton merits but for the Judge should hear 
the application under S. 103 of the Code for 
‘default by an order for purporting to be passed 
‘under 's.'168 of the Code of Civil Procedure, 1883. 
—Held that s. 158 was not applicable to the oir- 

“cumstances, Venkata Ramaya Apparau v 
Antimukunda'Rangeya Nayudu, 7 Mad'41. 


41796—0. P. GC. 0. 9 r/9.(1908)=S.108 (1882). 


‘The pleader of the plaintiffjhaving presented 
“an application under S. 103 for setting aside tho 
‘Aiamiseal of the suit under 8,102, the Sub-Judge 
“thought the pleader was not competent to make 
“the appliédtion; therefore the plaintiff himself 
“presented a similar application which was granted. 

On appeal the’ District Judge reversed the order 
of the Sub-Judge on the ground that the plaintiff's 
‘application was beyond time. 


Held, that the pleader was competent without 
afresh vakalutnama to make the application, 
and that application being intime the Sub- 
Judge's mistake in requiring the plaintiff to pre- 
‘sent'the second application which was unneces- 
sary cannot be allowed to prejudice tne plaintiff, 
‘even though he did not formally appeal at the 
time against the order on his pleader’s applica- 
tion, Narayan vy Narayan. 1890 P J 124. 


(6) Appearance of party. 


- 4797—U. P. 0, 0, 9 r. 9 of 1908=1882 S, 103. 
Appearance by pleader or recognized agent—Ap- 
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CPC 908) 09 r 9=(1882, S. 103) 
=Conld, 

(6) Appearance of party—Contd. 
pearance only for purpose of applying for ad- 
journment—Civil Procedure Code (Act XIV of 
1882), s.100—Presidency Small Cause Court Act 
(XV of 1882). s, 38—Dismissal for default— 
Remedy of plaintiff. 


A suit and cross-suit between the same parties 
were on the board of a Judge of the Small Cause 
Court for hearing on the 23rd April 1898, On that 
day A, the counsel who was instructed for the 
defendants in the first suit and for the plaintiffs 
in the second, was unable to attend, and B, an- 
other counsel, held his brief and appeared on his 
behalf and applied for two months’ adjournment 
of both suits. The munim of his clients was then 
in Court. B was unable to state what was the 
defence, if any, to the claim of the plaintiffs in 
the first suit. The adjournment was refused, and 
B said he withdrew from the case. Both suits were 
then and there disposed of,the claim of the plain- 
tiffs in the first suit being decreed, the second 
suit being dismissed for non-appeardnce. On 
the 7th May following, application was 
made for a re-hearing of both suits, The Court, 
regarding the decrees as ex-parte decrees, granted 
a rule for a new trial, which was made absolute. 
On appeal tothe Full Court, the matter was 
referred to the High Court. Held that under the 
circumstances the suits were to be considered as 
having been disposed of under ss, 100 and 102 of 
the Civil Procedure Code respectively, and that, 
whether or not they, oreither of them, fell within 
the category of contested suits as defined by s, 38 
ot the Presidency Small Cause Courts Act, the 
remedy under s. 108 of the Civil Procedure Code 
was open to tho plaintiffs in the cross-suit. Where 
on the day fixed for hearing a party is present in 
person merely for the purpose of applying for an 
adjournment which is refused, he must be taken 
to have “appeared” within the meaning of Chap. 
VII of the Civil Procedure Code. The party has 
appeared in person. The purpose for which he ap- 
peared or the action which he took on appearance, 
are immaterial. But where the party is absent and 
an application for adjournment is made on his 


‘behalf by a pleader who has no other instructions 


and whose functions are atan end when the 
adjournment is refused, in that case the party 
has not appeared within the meaning of the 
chapter. Where the pleader who applies 
for an adjournment is accompanied by a recogni- 
zed agent of the party,but the latter neither makeg 
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-Contd. 

(6) Appearance of party—Contd. 
anyiapplication nor does any act, the question is 
whether he intends toappear and in fact does 
appear for the party in the exercise of his powers 
unders. 36 of the Oivil ProcedureCode. That 
section is merely permissive and enabling. If 
the recognized agent, although able to do so, doés 
not think proper to conduct the case on behalf 
of his principal, his mere presence in Court is not 
an appearance in the suit. An appearance may 
be made by a pleader or a recognized agent but 
the concurrence of the pleader or agent is essen- 
tial, As soon as he ceases to intend to represent 
the principal the latter is unrepresented. S. 38 
of the Presidency Small Cause Courts Act does 
not preclude a plaintiff whose suit has been dis- 
missed for default from applyingunder gs, 103 


of the Civil Procedure Code to have 
the order of dismissal set aside. There is no in- 
consistency between the two sections, A plain- 


tiff whose suit has been dismissed for default has 
two separate remedies under different enactments, 
If he chooses to apply for a new trial unders 38, 
he must doso within eight days. If he professes 
to apply for an order setting aside the dismissal 
under s 103 of the Civil Procedure Code, he can 
do so within thirty days (Limitation Act, XV 
of 1877 sch II, art 163). Soonderlal y 
Goorprasad 23 Bom 414. 


1798—C PCO9rr9, 8;S.47; O21rg0; 
§. 141—( 1882 S. 103, 102, 244, 311 and 647 ). 


Application to set aside sale—Dismissal for 
default. 


Where an application under Ss, 244 and 311, 
OPC(1882),for setting aside an execution 
sale is dismissed for default, the applicant is pre- 
cluded from making a fresh application of 
the same nature, without making an application 
under sections 102 and 103, to set aside the order 
of dismissal. 5. 647 of the Code applies toan ap- 
plication under Ss. 244 and 311. (17 All 106 (P C) 
=221 A 44), 

Abdur Rahman Mullick vy Khorban Mullick 
Matwali. 2 Ind Cas 156. 


1799—O P C—09, rr. 9, 8 (=ss. 103, 102, 
Civ Pro Code, 1882 )—Dismissal of suit—Plain- 
tiff’s pleader present but none of the plaintiff's 
witnesses, 





-Contd, 


(6) Appearance of party—-Conid, 

Where, on the day fixed for the hearing of a 
suit, the plaintiff's pleader appeared, but, in con- 
sequence of none of the plaintiff’s witnesses being 
present, was unable to support the plaintiff's case 
and the suit was consequently dismissed, held 
that this was not a dismissal for default of ap- 
pearance and did not entitle the plaintiff to 
apply under s, 103 of the Civ Pro Qode for re- 
hearing. (16 Bom 23,8 All 140, 13 Cal 605, 
Ref. ), Fazal Ahmed y Bahadur Singh. 
A WN 1898, 25. 


Notes:—Dist: 18 All241=A WN 1896, 47, 

1800—C P C—O Yrr9: 8:0 17, r. 2; S, 115 
( 1882—Ss, 103, 102, 157, 622 ). Suit part-heard 
—Adjourned date-Plaintiff and his pleaders ab- 
sent—Order dismissing suit—Decree—A ppeal— 
Mistake of Judge as to legal powers—Failure to 
exercise a jurisdiction—{nterference of High 
Court under S, 622—Mandamus for not using 
discretion. 


An order dismissing a suit for default of ap- 
pearance of the plaintiff and bis pleader is not a 
decree and is, therefore, not appealable. (82 Mad 
421 foll), Where asuit is part-heard and is ad- 
journed and the plaintiff and his pleader do not 
appear at the adjourned date of hearing, the pro- 
per procedure is that laid down in S. 157,0 PO 
and not that laid down in Sec, 102, C P C. Under 
S. 157, © P Uthe Judge may either dismiss the 
suit for default under s, (02,C PC or pass such 
other order as he thinks fit, Where, therefore, the 
plaintiff, a minor brocght a suit against the de- 
fendants upon a mortgage and the suit being 
part-heard was adjourned to another date and the 
plaintiff's pleaders came late, and when the case 
was called On,neither the plaintiff nor his pleaders 
were present and the Judge, thinking that he had 
no other alternative than to pass an order of dia- 
missal, immediately dismissed the plaintiff's suit: 
—Held, (1) that 8.157, PC, applied to the 
case under which the Judge had the option of 
dismissing the suit or passing any other order he 
may think fit. (2) That the Judge was right in 
dismissing an application under s, 103, CP Cas 
there was negligence on the part of the plain- 
tiff's pleaders, (3 ) That the judge was wrong in 
thinking thatshe had no other alternative under 
the law than to dismiss the suit, (4) Thatby a 
mistaken notion as to his legal powers, he failed 
to exercise a jurisdiction vestedin him by law 


rm 
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CPC (1908) 0 9r 9=4882, S. 103) 
-Contd. 
(6) Appearance of party-Concid. 
and, therefore, the High Court could interfere 
under s, 622,C PC. Maharaja of Vizianaga- 


ram vy Lingam Krishna Bhupati. 
12 MLJ 473. 


Notes—Fol:8 MLT60=20 M L J 535= 
6 Ind Cas 233=M WN 1910, 216. Ref: 
121 PR1907=51 P W R1907 F B.=3t 
Cal 2835=5C LJ 260. 


(7) Sufficient cause for non-appearance 
of plaintiff when suit called on for hearing. 


1801—C PCO 9r9 of 1908=1882 s, 103— 
Application to set aside order of dismissal made 
under s. 102. 


The plaintiffduly attended the Court on the 
day fixed for the hearing of his case, and waited 
forsome time, as the Judge happened to be sit- 
ting on that date at fiistin the Appeal Court. 
Believing that when the Judge took his seat in 
his own Court a part-heard case weuld be pro- 

ceeded with and would occupy some time, the 
plaintiff left the Court-house and went to assist 
his employer, who had sent for him to explain 
some matters connected with a mercantile tran- 
saction. ‘The plaintiff returned to the Court. in 
abont half an hour, and found that in his ab- 
sence his suit had been called on for hearing and 
dismissed under s, 102 of the Civil Procedure 
Onde. On application under s, 103 toset aside 
the order of dismissal,—Z7eld, refusing the ap- 
plication, that the above circumstances did not 
amount to “sufficient cause’ for his non-appear- 
ance when his suit was called on 
for heating. He was not taken unawares. He 
was under no compulsion to leaye the Court, nor 
was bis absence due to any weighty cause. He 
accepted the risk of his being called in his 
absence, Munilal Dhunji vy Gulam Husein 
Vezeer 13 Bom 12. 


Notes:—Ref : 23 Cal 991, Fol : 10 Bom LR 
904. 


1802—C P CO 9 r 9=( 1882 S. 103 )—Suit— 
Defanlt of appearance—No appearance by coun- 
8el— Dismissal for default—Suflicient cause for 

default, 
wits 








hen a suit was called on for hearing neither of 
Plaintiff's counsel was present but the plaintiff 


IG, C, 22 


rs, 
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C P C908) 0 9r 9=1882, S. 103) 


—Vontd, 
(7) Sufficient cause for non-appearance 
of plaintiff when suit called on for hear- 
ing—Ooneld. 
was present in person, However, to enable them 
to come and appear the defendant's counsel rais- 
ed issues in the case. At the end of that time 
the Vourt gave time for the plaintiff {to appear. 
The plaintifé’s counsel] did not turn up witbin the 
time allowed whereupon the suit was dismissed. 
The plaintiff then applied under S. 103 
of the C P OC for the restoration of the suit. 
Held—Tbat there was no cause 
for setting aside the order of dismissal. (13 Bom 12 
foll. 26 Mad 599 not foll) EsmailEbrahim v 
Haji Jan Mahomed. 10 Bom LR 904, 
(8) Dismissal of former suit for default— 
Fresh suit barred. 

1803—C PC O 9rr 9, 8=(Ss.]U3 102 )—Dis- 
missal for default, effect of Hindu Law—Mitak- 
shara-Son’s right to resist execution against joint 


sufficient 


family property of decree against father and after- 
wards suit for injunction dismissed for non-prose- 
cution, effect of: 

Dismissal of a suitunder S. 103, C P C does 
not operate as rex judicata in favour of the defen- 
dant. (L R151 A 156,sc 16 Cal 98 ref to.) But 
read with S, 103 it precludes a fresh suit in respect 
of the same cause of action. Where a 
suit for injunction to restrain the sale of joint 
Mitaksbara family properfy in execution ofa 
decree against the father on the ground that the 
debts of the father did not bind the son’s inter- 
est in the property was dismissed for non-prose- 
cution ; Held—tbat the son was no longer entitl- 
ed to contend in execution proceedings that the 
entire property was not liable to be sold. (17 Bom 
718 (1893 )).A decree-holder against a Mitakshara 
father can proceed against the entire joint pro- 
perty. (L RII A 321; L R13T A 1; 8c 13 Cal 21; 
24 Bom 343; sc 3 BL R 322 foll, 2 Bom 676; 5 
Bom 493; 10 Bom 363 dist.) Sankar Nath 
Pandit y Madan Mohan Das. 14 C W N298 

1804—C P CO 9 r 9—Snit—Hindu widow— 
Dismissal for default—Subsequent suit by rever- 
sionary heirs. 


Heid, that when a suit brought by a Hindu 
widow in relation to her husband's estate is dis- 
missed under section i02 of the Ciyil Procedure 
Code, the order of dismissal does not under Sec- 
tion 103 of the Code, bar a fresh suit by the re- 
versionary heirs of her husband in respect of the 
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CPC 49080 9 r 9=(1882, S. 10 


=Contd, 
(8) Dismissal of former suit for default 
—Fresh suit barred—Concld, 
same cause of action. Viru Mal y Mussam- 
mat Bhagwandevi. P R 80 of 1884. 


Notes.—Ref: lI7 P R 1891; 139 P R 1888, 


1805—C PCO Orr. 9 and § (=ss. 103, 102: 
C P U 1882) —Snit for redemption dismissed for 
defanlt—F resh suit for the same barred, — 


lf a mortgagor sues for redemption and his 
Suit is dismissed under s. 102, Civ. Pro. Code,and 
he, thereafter, brings a fresh suit for redemption 
of the same mortgage, the cause of action in the 
secon suit is the same as the cause of action in 
the first and is barred by g. 103 of the Civ. Pro. 
Code. ( 15 Cal 422, PC: 117 P R 1891;32 PR 
1905, Fol: 10 Bom 28, Dist: 25 Mad 40, F B; 7 
Bom 467; 13 Bom 567; 19 All 202, Appr: 86 PR 
1877, 14 P R 1881, 6 Mad i19: 7 Mad 432; 11 All 
386; 15 Mad 366, Donbted). Gurditta y Narsin 
Das, 43 PR 1907=169 PL R 1908. 


Notes:—Ref: 73 P R 1908, 


1806—C PCO 9,7, 9=Civil Procedure Code, 
1882, Section 103—Suit dismissed under Section 
102, where defendant only appears—Meaning of 
the word ** plaintiff *.— 


In Sectioh 103, Civil Procedure Code, 1882, 
which enacts that when a suit is wholly or parti- 
ally dismissed under Section 102 (that is, in the 
presence of the defendant andin the absence of 
the plaintiff), the plaintiff shall be precluded 
from bringing a fresh snit in respect of the same 
cause of action, the word “ plaintiff ’ must be 
held to include the plaintiff's heirs and represen- 
tatives in interest, who cannot claim any better 
position as regards the maintenance of the se- 
cond suit than the person through whom they 
claim. (80 P R 1584, and 15 Cal 422,treferred to. ) 
Mamrsj v. Chandwa Mal, 


117 PR 1891. 
Notes:—Ref: 43 P R 1907, 


CPCO. 9, r. 9—See Ex parte decree, 


CPCO.9, r. 9—See Mortgage — Ro- 
demption. 


(9) Dismissal of former suit for default 
—Fresh suit not barred. 


1807—C POO 9,r 9(1908)=S. 103 (1882). 
The plaintiff bought from Lan estate which 


U had purchased from G. L sued G for confirma- 
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CPC (1908) 09 r 9-(1882, S. 103) 
—Uonti, 
(9) Dismissal of former suit for defauit 
—Fresh suit not barred—Cvncld, 
tion of possession, and that suit was dismissed 
for default. The plaintiff's purchase was made 
pending that suit. Ina suit for possession on 
the allegation of dispossession, — Held, that the 
plaintiff's suit was not, under s. 144 of Act VIII 
of 1859, barred by the former decision against L, 


Mahabir Prasad y. Lala Ram, 
5 BL R.827[note=11 W R 193. 


(10) Order striking off suit. 


1808-CPCO9r3 of 1908=1882 S, 103= 
S. 144 of C P C of 1859,— 


An order made in a suit “ number kharij or 
struck off” is not a passing of judgment against 
the plaintiff by default under s, 114, Act VIII of 
1859, precluding him from bringing a fresh suit 
in respect of the same cause of action. 

_Khoob Lall Singh y. Toolsee Singh, 
17 W R 219. 
Notes:—Dist: 9 C W N 584. 


(11) Dismissa! of suit for default. 


1209—C PCO Yr 9=S, 103—Difference in 
cause of action— C P Code, Ss. 13, 102, 103,— 


Dismissal of a suit under S. 108 does not 
operate as res judicata. S. 103 precludes a fresh 
suit in respect of the same canse of action,referr- 
ing entirely to the grounds on which the plain- 
tiff asks the Court to decide in his favour. Aeld, 
that where the causes of action in the two suits 
are not identical, a fresh suit is not precluded by 


8.103 C P Code. Chand Kour y Partab Singh, 
16 Cal 98=15 1 A 156. 


Notes:—Appl: 15 All 359; 25 Mad 736, Ref: 
2L Mad 153; 22 Mad 221;8M LJ 92; 18 
All 131;4433; 27 Mad 588: 6 C L J 362. 


1810—C PC O 9.rr, 9, 8 (1908)=(1882) Ss. 
103, 103—Res judicata — Civil Procedure Code 
(Act X of 1877), Sections 102, 103—Dismissal of 
suit— Non-appearance of plaintiff—Effect of such 
dismissal—Svit for injunction—Snit to set aside 
gift—Cause of action.— 


The dismissal of a suit in terms of Section 
102 of the Civil Procedure Code for the plaintiff's 
nou-f ppearance does not operate in fayour of the 
defendants as rex judicata, though it precludes 
the plaintiff whose suit has been dismissed from 
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CPC (i908) 09 r9=(882, S. 103 
-Contd, 
(11) Dismissal of suit for default-Concld. 


bringing a fresh suit in respect of the same 
cause of action. 


A. and B, who were agnates of K. sued K’s 
widow for an injunction restraining her from 
alienating the property of K. in her possession, 
but the suit was dismissed under Section 102 of 
the Civi] Procedure Code on account of the non- 
appearance of the plaintiffs. The widow after- 
wards executed a deed of gift to P, who was a 
stranger to the succession of the fee of K’s estate, 

- and A, and B, with two other agnates of K. sued 
the widow and K.for a declaration that the deed 
of gift did not affect their reversionary rights. 


Held, by the Privy Council, that the dismis- 
sal of the first suit was not a bar to the second 
suit—Mussammat Chand Kour y. Partap 
Singh, 177 PR1888. 


(12) Suit brought by next friend of minor 
and struck off for default of appearance. 


1811—C PCO 9 rr, 9, 8 of 1908 =1882S,103 
& 102—Suit by a next friend of a minor struck 
off for default—Gross negligence on the part of 
the next friend—Equity—C P Code, S. 103.— 


A suit was brought by a next friend of a 
minor, and through the gross negligence of the 
next friend in the conduct of the snit it was 
dismissed for default. The person under dis- 
ability brought a second suit on the same cause 
of action after his disability bas ceased. His 
second suit was not barred by s. 103 GC. P. Code, 
The English rule of law on this point being the 
law of equity and good conscience is applicable 
to such cases in the absence of statutory provi- 
sion, Lalla Sheo Churn Lal y. Ramnan- 
dan Dobey, 22 Cal 8. 
See Hanmantappa y. Jivubai, 24 Bom 547. 


Notes:—-Dist: 5 Bom L R176. Ref: 19 Bom 
571; 24 Bom 547;43 CL J 119; 6CLJ 
448; 10 CL J 420; 13 O W N 1197. 


(13) Suit by purchaser of mortgaged 
land against mortgagee for redemption. 


—1812-C PC 09 r9 (1908) =S. 103 (1882).- 


Section 103 of the Civil Procedure Code 
should be construed strictly. Suit for specific 
_ performance of sale of property held not barred 
by a previous suit between the same parties to 
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C PC1908)0 9 r 9=(1882, S. 103) 
-Conéd, 
(13) Suit by purchaser of mortgaged 
land against mortgagee for redemption 
—Concld.3 
redeem it, the cause of action being different. 
Kesu bin Shivram y. Vithu bin 
Kanji, P J (1885), 58=10 Bom 98. 

Alsc, Ramchandra Jiyaji Tilye y. Khatal 
Mamomed Gori. 10 Bom 28. 

1813—CPCO.gr9 =(1882 S. 103)—Parti- 
tion—Joint property — First suit dismissed for 
default—Second suit, maintainability of,— 

The right to inforce a partition is a legal inci- 
dent of a joint tenaney, and, so long as such 
tenancy subsists, any of the joint tenants may 
apply to the Court for partition of th 
perty. (13 All 309, Ref: ) 

Held, therefore, where the first suit. for parti- 
tion was dismissed for default of appear 
second suit for the same relief wonld lie, 
Bisheshar Das v Ram Parshad, S8ALJ 

379-=A W N (1906), 14208 Ail 627. 

1818A—U PCO9r 9=(1882) Ss, 103—Dis- 

missal for default — Grounds for re 
Plaintiff's absence contumacious, 

Assuming that, apart from the Sufficiency or 
otherwise of the cause preventing a plaintiff 
from appearing in Court when his suit is called 
on for hearing, a Court may restore a suit dis- 
missed for default of appearance, on a suitable 
order as to costs, looking to the importance of 
the cause, to the high value of the Property in- 
volved and the persistence with which the liti- 
gationis conducted by the plaintiff if the 
non-appearance was due only to some trifling 
neglect or to ignorance of the consequences of 
his action in not appearing; but a Court will 
not order a restoration when the plaintifi's ab- 
sence was wilful and contumacions and amoupt- 
ed to a refusal to submit himself to the jurisdic. 
tion of the Court. Counse 


€ joint pro- 


ance. a 


storation— 


Vs appearance in Court 
on instructions only t» apply for an adjourn- 
ment, is no appearance for the purposes of the 
conduct of the suit, Gurdit Singh y 
Sohan Singh, 45 PR1905. 


(14) Dismissal of former suit for default- 
Appeal from dismissal orders, 

1814.—C PCO9r94 (1908) =¢ 1X82) Sections 
103, 103, 588 (8)—Suit dismicsed for default— 
Appeal from order of dismissal. 

An application under Section 103 of the Civil 
Procedure Code must he made within thirty 
days of the date of the Order dismissing the suit 
and the Courts have no alternative to dismissing 
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CPC 4908) 09r 9=4882, S. 103) 
—Contd, 

(14) Dismissal of former suit for default 
—Appeal from dismissal orders—Cunid. 
the application if not presented within that peri- 
od but this does not affect the appeal from 
the eriginalorder dismissing the suitsuch an 
order having the force of a decree—Sahib Ditta 
vy Roda 83 PR1902. 


Dhto—Oone OO. 9 or 9:10) 17 or Sis: 
104, 0.43 r 1 (=Civ Pro Code 1882ss 103, 158, 
588)— Application to restore case to file of pend- 
ing cases—Revision—Appeal, 

Onan application by the petitioner, purpor- 
ting to be made under s. 103 of the Civ Pro Code, 
for restoration of a case to the file of pending 
ceses the Court found that the case in question 
had been dismissed under s 158 of the Code and 
on the ground that the order of dismissal was ap- 
pealable and also rejected the application on the 
merits. he petitioner then applied to the High 
Court for revision of the order rejecting his ap- 
plication for restoration, J/eld that, under the 
above circumstances, an appeal lay from the 
order in question and, therefore, the application 
for revision was not enterfainable, (19 W R 122; 
10 Bom 435 Ref.) Khadim Husain y. 
Shankar Lal. AWN 1898, 44. 


1816—C P CO 9r 9s 141=( 188? 85 103. 
647 )—Dismissal for defanlt—Application fur 
revision dismissed for defanlt—Application for 
re-hearing —Sufficient cause —Absence of counsel 
owing to unusual combination of circumstances. 

An application for revision by a parda-nashin 
lady was dismissed in default of appearance of 
both the connsel engaged by her for the case on 
the date fixed for the hearing. An application for 
re-hearing of the case was made on the ground 
that the counsel were prevented from appearing 
by an unusual combination of circumstances, it 
was objected that the application did not lie, and 
that there was no sufficient cause for non-appear- 
ance of the party at the hearing of the case, 


Held, overruling the contentions, that appli- 
cation lay by virtue of ss 103 and 647 of the Qivil 
Procedure’ Code and that there was sufficient 
cause for rehearing of the application for revision, 
Jivani vy Bhagel Singh 3M LT 199. 


1817—OP C O9r 9; 017 r 2=(1882—Ss 103, 
157 ) —Revision—Order of restoration J: nrisdic- 
tion of High Court to interfere in revision, 
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C PC i908) 0 9 r 9=(4882, S. 103) 
-Contd, 
(14) Dismissal of former suit for default 
—Appeal from dismissal orders—Contd. 


Per Chief Justice.—An appellate or revisional 
authority should not lightly interfere with an 
order of restoration of a case dismissed for default 
but shonld do so only upon very strong grounds, 
Held.—That in the circumstances of the case the 
order of restoration should not have been inter- 
fered with, in revision (26 Mad 599 Ref: ) 

Gopal Row y Maria Soosaiya Pillai, 
17 M L J 225=80 Mad 274, 

1818—C P CO9r9,0 211 90,8 104;0 43r 1 
S 141=( 1882 Ss 103, 311, 588 & 647 ye 

No appeal Jies against an order rejecting an 
application, under 8, 103 of the Civ Pro Code for 
reviving an application, under S 311 of the Oude 
dismissed for default. (10 Bom 433, 27 Cal 414, 
3) Cal. 207 & 11 Mad 319 Ref. ) 

Wusammat Sobaran Kuar y Ude Sah 
10 0 C 353. 


1819—CP 0 09 r 9,0 21 rr 90, 92, § 104;0 48 
r 1=(1882 Ss. 103, ul]. 312, 581)—Order refusing to 
sot aside ex-parte order of dismissal of application 
to set aside sale.—Appeal, 


If an application to set aside a sale ig dismiss- 
ed for default and the sale is confirmed the order 
of confirmation is appealable under cl (16) of S, 
588 C P O, But there is no appeal from an order 
refusing to set aside the ev parte order of dismis- 
sal of an application toset aside a sale under S 
311 of the Code.(27 Cal 414,31 Gal 207.2 All 596, 
AWN (1907 ) .86 Pils). Mrinalini Chowdhu- 

rani y Benode Chandra Mitra 
6 Ind Cas 148, 


1820—C PC09,r 9=( 1882. 8. 103 ).—Tf 
applies to order rejectinga pplication to revive 
application under s, 311. 


No appeal lies against an order Tejecting an 
application of a judgment-debtor, purporting 
to be one under see 103 C P Q for the purpose of 
reviving an application under seo, 311 6 P C which 
had been dismissed forn On-appearance of the 
judgment-debtor. (11 Mad 319,10 Bom 433,19 W 
R 122 (1878 ), referred to.) 


Jang Bahadur y Mahadeo Pershad 
8 C WN 160=81 Cal 907, 


Notes:—Fol: 29 All 5°6=1907 A WN 186; 
Ref:3C LJ 27610006 353, 
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CPP 908) 0 9 r 9=(4882, S. 103) 
-Contd, 

(414) Dismissal offormer suit for default 

—Appeal from dismissal orders—Concld. 


1821 -C PCO 9ry, O 8lr 88; $103; 0 43 rl 
= (1883 Ss 103, 310 and 5588 ). 


Appeal-Order refusing to restore application 
under s $10 dismissed fordefault. Held that no 
appeal lies from an application under 8 3lo of the 
Code of Civil Procedure, which had been dis- 
missed for default of appearance. (31 Cal 207, 10 
Bom 433, ll Mad 31¥ Fol.) 

Ghasiti Bibi y Abdul Samad 
AW N (1907) 186=29 All 596. 


1822-6 PCO I9r9s 99, s 105= (1882 ss 103, 
578, 591.) 


Assistant Collector refusing to restore suit 
dismissed for defaalt-Appeal-Order of remand in 
a case in which no appeal lies—Ultra vires. 


No appeal lies from an order of Assistant 
Collector refusing to restore a suit dssmissed in 
default. ifanappeal is preferred and order of 
remand is passed the remand is ulfra vires, and 
proceedings taken thereafter are without jurisdic- 
tion. 


§ 578, clearly indicates that the High Court 
can in second appeal enter into a question which 
goes direct to the jurisdiction of the Court. S. 691 
of the Code deals with the order which the Court 
had jarisdiction to make, but in the making of 
which the Court had committed an error or ir- 
regularity. (12 All. 510 Ref.) Babu Baij Nath 
y Gajraj Singh 6 Ind Cas 464=7 ALJ 675, 


—O0 979. SeeO P CO'5r 3 Case No 
1604. AW N 1881, 141. 


—0 9 r 9—Dismissal of suit for plaintiff's non- 
appearance. SeeC PCO9r 8. Oase No 1757 
33 Bom 475 

—O 9 r 9—Dismisaal of suit for plaintifi’s 
non-appearance.—See C PC Or 8. Case No. 
1759, 7 BomL R 261. 


CP C(1998) O09 r 9. See CPC (1908 ) 
82, Case No( 9). 28 Cal 81 


—O 9 r9—Rehearing—Execution proceed- 
ings, See CP C(1903)8 141. Case No (1334) 





12 CLJ6, 

—0 9 r 9—Dismissal for default—Successive 
applications for execution, See OP O( 1908 ) 
$141, Case No (1833), 18CL J 532. 


DIGEST 1811-1912, 346 


CP C4808) 0 9 r 9=(4882, S 103) 
-Concld 


—O09r 9.—Whether appeal lies, 
CO9r8, Case No 1771. 


SeeO P 
8C WN 8138, 


CPC(1908) O9r9. See CO P C (1908) 
S 2,cl2, Case No (35 ) 8CWN 8138. 


—0 9 r 9.—Applicability and scope of. See 
CPCO9ry¥. Case No 1740. 10 C W N 991, 


CPC(1908) 09r 9, SeeC PO (1908) S 
2 cl 14. Case No. (64). 31 Mad 157, 


—0 9r9—CPC O 17,rr 2,3. 
2101 


See Case No 
5 Ind Cas 23. 


—0 9 r 9.—Dismissa] of suit for plaintiff’s non- 
appearance, SeeO PCO Q9r8, Case No 1747, 


5 Ind Cas 499. 


—0O 9 r 9—Procecdings to which this section 
applies, See © P C (1808) S 141, Case No (1331 ) 
3 P W R1912. 


—0O 9r 9—Adjournment, See CP CO 17 rr 
2-3. Case No 2100, 1SLR 224, 


CPC O9r 10=S 105, (1882). 


Notes:—This rule corresponds (0 section 105, 
Civil Preceedure ‘Code, 1882, with some verbal 
changes only. 


CPC OQ9r it=S 106, 1882). 


Notes :—This rule corresponds with section 106 
of the C P Code, 1882, witb some yi rbal changes 
only. 


—0 9 r 11—Resjudicata—Miscellaneous. 
10 CWN 40, 


1823.—C P € 1908,O 9rr 11 and 13 (=Ss 
106 C P © ( 183 )—Exparte decree, order set- 
ting aside—Ordor obtained by one defendant, it 
enures tothe benefit of all---Decree, if whole, 
set aside—Principles governing such cases, 


S 108 of the Civ Pro Code, must be read with 
s, 106, and effect should be given to all the provi- 
sions containedin them. It cannot be laid down 
as an inflexible rule of law, that, whenever an 
order is made under s 18 of the Code, the effect 
is to set aside the whole decree, although it may 
haye been made against some of ithe defendants, 
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CPCci908) 0 9r 11=1882, S. 106) | 


=oneld 


after a contest, or althongh an unsuccessful effort 
may have been made by some of the defendants 
to set aside the ev parte decree. It is not obliga- 
tory upon the Court to set aside the whole decree 
and to re-open the entire suit under all circum- 
stances (4 C WN 456, 8 WR 260, Ref: 25 Cal 
155, Lxp: and dist ) Principles, which should be 
supplied in determining the entire 
decree isto be set aside or whether it should be 
set aside Only in so far as it affects the applicant, 
discussed and explained, Jadubansa Narain 
vy Mohunt Hari Charan Bharati 

6CLJ 226. 


1824.—C PO O9rr 11, 13 ( =ss 106, 108, 
Civ. Pro. Code, 1882 )—Appearance by pleader— 
Application for adjournment, refusat-Deer¢e pas- 
sed, whether ex parte. 


whether 


Where a vakil is only instructed to make an ap- 
plication for an adjournment, and, on such appli- 
cation being refused, he leaves the Court and 
takes no partin thé hearing of the case, the 
decree passed is to be regarded as an ex parte 
decree, There is nothing in s 106, which con- 
flicts with or limits the operation of 108, and 
the application of the latter section is not limited 
to the case of asole defendant who has not ap- 
peared, or to the case where there are several 
defendants, and none cf them has appeared.,. 

G P Cooke vy The Equitable Coal Co Ltd, 
8 C WN 621. 


Notes:—App: 34 Cal403=5 C LJ 217=110 
W N 329=2 ML T 123. 


CPCO9r 12-S 107, 1882). 


1825.—C PCO 9r 12 (=Civ.Pro.Code 1883, 
8 107—Applicability to summoning of party as 
witness. 


§ 107 contemplates asummons issued after 
the persual of the jlaint for the first appearance 
of the defendant in person on the date specified 
for the hearing, or an order passed at the same 
time for the personai appearance of the plaintiff 
on that date. It does not contemplate the sum- 
moning ofa party asa witness at any stage of the 
proceedings. Sheik Wazir vy Mt Phulla 

6CPLR 8s, 


—09r12-SeeCPCO5r&. GCnase No, 
160t. A W N 1881, 141. 
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C PC 1908) 0 9 r 13=S 108 of 1882. 


Notes:—This rule corresponds to section 108 
of the C P Code, 1882, with some additions and 
alterations. The most important changes intro- 
duced in this rule are the additions of the words 
“ ax against him” after the words “ setting aside 
the decree” and the addition of the proviso which 
isentirely new. The object of inserting the 
words “as against him” has been explained in 
the following report of the Special Commitee : 
* The Committee has inserted words to make it 
clear that a decree can only be set aside in favour 
of a defendant against whom the decree has been 
made ex parte, There is some conflict of judicial 
authority upon this point, and the committee 
think that the matter should be set at rest in this 
Sense,” 


The object of the insertion of the proviso has 
been cxplainedin the following report of the 
Select Committee : “We think it necessary to pro- 
vide, specially for cases in which it may not be 
possible, to set aside the decree as against the 
applicant only ” 


There are conflicting tulings on the point as 
to whether on the application of one of several 
defendants against whom a decree has been pas- 
sed ex parte, the entire decree should be set aside 
or whether it should bé set aside only in so far as 
it affects the applicant ; andin order to set at 
test those conflicting decisions , the above amend- 
ments have been made in this rule, The conflict- 
ing decisions have been noted under this sec- 
tion under the heading * Affect of setting aside 
an ex parte decree”, The most recent and 
important decision on this point is the case of 6 Cc 
L J 226, in which all the conflicting rulings have 
been referred to, and the principles, which should 
be applied in determining whether the entire 
decree is to be set aside or it should be set aside 
only in so far as it affects the applicant, discussed 
and explained. In order to nnderatand clearly 
the amendments introduced in this rule, the 
above case should be consulted. The case of 31 
Mad 454, also explains the above point, 


The word “defendant” in this rule includes 
his representative by virtue of s 146 of this Code, 
That section has been inserted adopting the prin- 
ciples laid down in 29 Ga} 33, and 29 All 574, 
and it has nullified the Allahabad case in 21 All 
274and the Madras case in 28 Mad 361. See 
cases under section 146, 
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-Conta, 


For the meaning of the expression ‘ prevented 
by sufficient cause” used in this rule, See 13 
Bom 18 & rule 9, 


CPC O9r 13=(1882 S. 108.. 


1 
2 


11 


12 


13 


14 


15 


16 


Applicability 1826-1829 

Heir’s right to apply under this sec- 
tion 1830-1835 

What amounts to non-appearance of 
defendant & exparte hearing 
1836-1852 

What does not amount to an exparte 
decree 1853-1864 

Non-appearance as summons was not 
duly served 1865-1878 
Prevented by%sufficient cause from 
appearing 1879-1893 

Court’s order upon such terms as-to 
costs 1894-1897 

Exparte decree can be set aside by 
a regular suit 1898-19038 

Onus of Proof 1904 

Effect of setting aside an exparte- 
decree 1905-1927 

Appeal filed-Power to set aside de- 
cree vests in the appellate court 
1928-1930 

Appeal against orders in this sec- 
tion 1930-1944 

Court's inherent power to set aside 
exparte order 1945-1962 
Orders under this section are sub- 
ject to review 1963-1969 
Limitation for an application under 
this section 1970-1971 
Miscellaneous Cases 1972-1977 


Applicability. 


1 Miscellaneous proceedings 1826 


Suit for rent 1827-1828 

Failure of defendant to file affidavit 
of documents, defence struck ont in 
consequence and decree made exparte 
1829 


Heir's right to apply under this sec- 
tion. | 


ao 


1 Right of representative 1880-1834 


picEsT, 1811-1912. 350 
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-Contd, 

2 Decree ex-parte—Death of judgment 
-debtor—Application by legal repre- 
sentative to have the decree set aside 
1835 

What amounts to non-appearance of 

defendant and exparte hearing 


1 Minor—Decree—Guardian ad litem— 
Validity of 1836 

3 Revival of suitafter dismissal under 

1837 

8 Appearance by 


s. 167 

pleader——Exparte 
hearing —Not 
1838-1841 

4 Suitadjournment of hearing of—“ap- 
pearance” 1842 

5 “Appearance” of defendant under 
Civil Procedure Code ss. 100, 101 
1843-1844 

6 Absence of defendant on 

1845 

Defendant not 


instracted to answer 


adjourned 
hearing 


_ 


appearing at an ad- 
1846-1848 

8 Non-appearance of several defendants 
1849-1850 

9 Decree on an’alleged compromise re- 
pudiated by defendants, whether ex- 


journed hearing 


parte 1851 
10 Dismissal for default of prosecution 
1852 


What does not amount to an exparte 
decree. 


1 No decree againsta person not ap- 

pearing 1853 

New trial—Parties—Non-appearance 

of 1854 

3  Appearance—Appearance by pleader- 
Exparte decision 1855-1856 

4 Appearance of party 1857 

5 Default in appearance after adjourn- 


to 


ment 1858 
6 Filing written statement 1859-1860 
7 Written statement, Tender of 1861 


Absence at adjourned hearing 1862 
Decree obtained on document after- 
wards alleged to be forged 1863-1864 


om 


5 Non-appearance as summons was not 


duly served. 
1 Not open to the document to challenge 


the decree as summons was not served 
1865 
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2 Application to set aside—irregular 
service of summons 1866-1868 

3 Summons suit to set aside, on the 
ground of non-service of summons 
1869 

4 Summons on defendant, good in law, 
entitled to a new trial 1870 

5 Notice on plesder if notice on client 
1871 


6 Defendant summoned in wrong name 
1872-1873 

7 Service of summons on defendant— 
Substituted service 1874-1875 

8 Fraud—Exparte decree—Bona fide 
belief 1876-1877 

9 Duty of Court, must ascertain whether 
the summons had besn duly served 
1878 


Prevented by sufficient cause from 
appearing. 


1 Affirmative provisions in which plain- 
tiff was prevented by sufficient cause 
—do not imply the negative 1879, 

2 Question of what is snfficient cause 
is a question uot of law but of fact 
1880. 

3 Suflicient cause for non-appearance-— 
Absence of counsel or attorney 188] 

4 Snfficient cause for hon-appearance — 
Mistake 1882 

5 Applicant sued as partner but not 
served personally-Sufficient cause 1883 

6 Cause for non-appearance at adjourn- 
edhearing 1884 

7 Defendant present in Court house— 
Appearance -Suflicient cause 1885 


8 Prevention from appearing by sufii- 
cient canse—Exparte decree against 


minors 1886 
9 Minor not Properly represented 1887 
10 Minor—Guardian—Default 1888 


11 Written statement filed—Party not 
appearing—Whether decree is exparte 
1889 

11° Decree showing sufficient cause 
should not be set aside 1890 

13 Gronnd for Setting aside decree wrong- 
ly attached 1891 

14 Defendant showing no sufficient cause 
for non-appearance 1892 
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CPC (i908) 09 r 13=(1882, S. 108); CPC (1908) 0 9 r 13=(4882, S. 108) 


~Conta, 


15 Insufficient 1eason 
ance 1893 


for non-appear- 


Ccurt’s order upon such terms as to 
costs. 1894-1897 


Exparte decree canibe set aside by 
regular suit 1898-1908. 
Onus of Proof 1904, 


Effect of setting aside an exparte-de- 
cree. 


1 Whether affects decision of the case 
1905 


2 Validity of attachment 1906 


3 Effect of order under sg, 101] against a 
defendant and not appealed from on 
his right to apply to set aside exparte 
decree 1907 


4 Effect of setting aside exparte decree 
and reopening the case 1908 


5 Opening of the objection of the other 
party 1909-1911 


6 Exparte decree against one defendant 
—Right to open the whole case 
1912-1918 


7 Effect of a decree set aside at the in- 
stance of some only of several defen- 
dants against whom the decree pass- 
ed was exparte 1919—1919A 

8 Setting aside an exparte decree on 
condition of finding surety 1920 

9 Exparte order by court-setting aside 
of 1921 

10 Fraud 1922 ‘ 

Sale must be set aside when the decree 

itself is set aside 1923—1924 

13 Setting aside exparte order absolute 
for foreclosure 1925 

14 Procedure on grant of new trial of 
exparte decree case 1926 

15 Set aside exparte person and snit re- 
tried~Execution—-Course to be fol- 
lowed—Practice 1927 


Appeal filed in power to set aside de- 
cree vests in the appellate court. 
1928-1980 


353 


C P C (1908) 0. 9 r.i3= 1882, S.108) 
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12 Appeal »gainst orders in this section. 


1 Applicability of s. 108—Appeal from 
order 1931] 

32 Appeal from exparte decree 1932 

8 Appeal against exparte decree, argu- 
ments permissible in support of 1933 

4 Reversal of Judge’s order by High 
Court 1924 


5 Absence of defendant 1935 


6 Appeal final-No appeal “affecting the | 


decision of the final case 1936 
_7 Appeal from final decree 1937 
8 Exparte order passed in regular ap- 
peal —No special appeal 1938 
9 Re-hearing expiration of time limited 
1939 — 
Appeal from order refusing applica- 
tion under s, 108 1940 
11 Decree sétting aside exparte decree 
not appealed against 1941 
12 Appeal treated as application under s. 


10 


108 =, 1942 

18 Dismissal for default of case in exe- 
cution of decree 1943 

14 Cases in appeal 1944, 


18 Court's inherent power to set aside 


exparte orders. 


1 Power ofthe small cause court 1945 
2 Acting within the powers—Sound 
discretion 1946 


8B Ristricted pecuniary jurisdiction to 
make a decree for a sum exceeding 
jurisdiction 1947 


4 Power to deal with an application to 
set aside an order—-Exparte 1948 
5 Duty of court before issuing notice 
to the opposit side 1949 
6 Power to remove receiver 1950 
7 Jurisdiction of District Judge to re- 
open an exparte decree 1951 
8 Jurisdiction to hear the application, 
pendency of the appeal 1952 
9 Court to remand suit for re-bearing 
1958 
Jurisdiction—Challenged in appeal 
against final decrea 1954 
11 Non-appearance of defendant after 
filing written statement 1955 


Tm C. C, 23 


10 
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12 Powerto restore an ex-parte decree 
1956 


13 Jurisdiction to set aside the personal 
decree against defendants 1957-)958 

14 Power to re-open question—Order 
1959 


15 Decree under 8, 148 Civil Pro Code 
1960 


once set. aside 


16 Exparte decree passed on appeal 
1961 
17 Power of original Court 1962 
‘ 
14 Orders under this section are sub- 


ject to review, 


1 Trialon merits 1963 
2 Absence of pleader 1964 
3 Revision 1965—1968 
4 Ground for setting aside exparte dec- 
ree 1969 
15 Limitation for an application under 


this section 1970—1971' 


16 Miscellaneous Cases, 


1 Legal right to bringa suit 1972—1974 

2 Right of party who has not come in- 
to the benefit of dismissal of suit 
1975—1977 

3 Whether an auction purchaser is a ne- 
cestary party toan application to 
set aside an ex-parte decree 1978 


—0 9r 18—See C P 0 ( 1908) 8. 105.[Case 
No (1242A ) 


See also:-(1) 
(2) 
(3) 
(4) 
(6) 


(6) 
(7) 


Limitation, 

Resjudicata. 

Mortgage foreclosure. 

Practice 

Presidéncy Small Cause Court's 
Act 3, 38, 

Appeal—Ex- parte Cases 
Limitation Act, 1877, art 164 
(1871, aré 157; Act VIII of 
1859, s. 119). 


—0O 9 r13—S 108—See C P © (1882) s 157 
8 WN 199. 
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=Conta, 


—0 9 r13=S. 108—See Multifariousness 
2CLJ602, 


—0 9rl3=S.108—See C PCO 21 rrl0,21 
8.48 UCWN 440. 


—O0 9 r13=S.1108—See Dekkan Agricultu- 
rists Relief Act 1887 PJ39 


—0 9 r13=S. 108—See C P C (1908) 017 
¥ Qme(8, 15 of 1882 ). Case No ( 2095 ). 
T7TMLT308. 


1 APPLICABILITY. 
(1) Miscellaneous proceedings. 


1826—0 P C 0 9 r13—Miscellaneous proceed- 
ings—Application for re-hearing, 


An application for substitution of names was 
decided expyarte. On an application made for re- 
hearing, he/d, that O9, r13, was applicable to 
proceediugs of this kind as well as to suits. (17 All 
106, Fol ) Khushalgir vy Gobindgir. 

6 ALJ760. 


(2) Suit for rent. 


1827—O PCO. 9r 13 of 1908 =1882 s, 10S— 
Beng Act VIII of 1869, s, 34. 


8. 119 of the Civil Procedure Code (Act VIII of 
1859) was made applicable to rent suits under 
Bengal Act VILL of 1869 by the provisions of s, 
84 of the latter Act, DhabamayiGuptia y 
Tarracharan Sen. 7 BLR 207: 

16 W R17. 


1328—0 PCO 9 r 13=(1882 3, 108)-Insolyency 
order,setting aside of, 


8, 108, C P C does not apply to the setting 
aside of an insolvency order. Ssrat Chandra 
Mukerji y Mahomed Hossein. 

8 CW N 468. 


(8) Failure of defendant to file affidavit of 
documents, defence struck out in consequ- 
ence and decree made ex-parte. 


1829—-CPOO9r j2a5, 108—A pplication 
to set aside the decree under g, 108— Civil Proced- 
tre Code, 1883, s, 136, 


e 


Where the defendants had entered appearance 
and filed their written statements, but their de- 
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C PC (1908) 0. 9 r.13=(1882, S.108) 
Contd, 
(1) Applicability—Concld. 
fence had been struck out under 8,186 of tha Civil 
Procedure Code for failure to file their affidavit 
ot documents and the snit had been placed inthe 
undefended list of cases and a decree made therein 
and the defendants Subsequently sought to set 
aside that decree under s, 108, Civil Procedure 
Code:—Held that the wording of s. 108, Civil Pro- 
cedure Code, as well as its position in the Act, 
shows that its operation is limited to decrees 
made ex parte under the provisions of Ch VII, 
and does not govern other decrees made ea-parte 
unless where it has been extended to those decrees 
by other provisions of the Code. Held, also, that 
whatever may be the effect of the words “ and to 
be placed in the same position as if he had not 
appeared and answered” in s, 136, it does not in- 
tend to introduce into the class of cases dealt 
with by s. 108 a new class of cases of an entirely 
different character, and the decree in the suit was 
not an ex-parte decree within the meaning of s, 
108. (7 Mad 139, 11 Ch D, 767, referred to, 9 Cal 
923, distingnished.) Kesharia Accomar 
Sreesungjee y Potoosh Sett, 2C W N676. 


2 HEIR'S RIGHT TO APPLY UNDER 
THIS SECTION, 


(D Right of representative. 


1830—C PCO9rl3;S, 50:0 22r 4 = (1883 
Ss. 108, 234, 868)—Right af representative to ap- 
ply to set aside ex parte decree—Limitation, 


The representative of a deceased judgment- 
debtor against whom an ex parte decree had been 
passed cannot apply to set aside the decree under 
8, 108, nor can they themselyes apply to be brought 
on therecord. The section applicable is S, 934; 
the judgment-creditor alone can apply to bring 
them on the record. Sambusiya Chetty vy 
Veera Perumal. 28 Mad 361. 


Notes:—Ref: 6 M L T 269, 


1831—C P C09 r 13=(1822 S, 108), 


Application toset aside ex-parte decree-defen- 
dant dying after making application—Right of 
representative to proceed with the application. 
Where a defendant against whom an ez-parte de- 
cree was passed died after making an application 
to set aside the ex-parte decree but before any 


« 
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CPC (1908)0.9 r. 13=(1882, S.108) 
-Contd, 
(2) Heir’s right to apply under this 
section— Contd, 

order was made on it, feld, that her representa- 

tive could proceed with the application. (21 All 

974, dis, 29 Cal 33 referred to.) BetiJeo v Sham 

Biharilal. 4ALJ480=1907 A W N176= 

29 All 574. 

1882—CPCO 9 r 13—Ex parte decree— 

Death of judgment-debtor—Application by legal 

representative of the jndgment-debtor to have 
the exparte decree set aside. 


Held, that where a defendant against whoma 
decree has been passed ex parte, dies, his legal 
representative is competent to apply under Sec- 
tion 108 Civil Procedure Code, for an orderto set 
the ex parte decree aside. 

_ (29 Cal 33; 21 All 274, dissented from.) 
Mussammat Jas Kaury Bhai Mehtab Singh 
86 PR1908—88 PLR1903. 


18438—C P009r13;8.llf,0 47 rrl, 7,9 
= (1882 Ss, 108, 623 and 629)—Neview—Applica- 
tion by representatives of a deceased party. 


Held, that notwithstanding s, 108 of the Code 
the terms of s, 623 were sufficiently wide to almit 
of an application being miade by the representa- 
tives of a deceased party who would be materially 
affected by the decree; and that having regard to 
the provisions of s. 629, no appeal lay against the 
order admitting the application for review except 
on the question of limitation. Debi Das v 
Narain Parshad. 9 0C 35. 


18384—C PCO 9rl3= (1882 S.103)—Represen- 
tative of defendant, right of—Kxparte decree— 
Petition to set aside. 


The representative of a deceased defendant 
can apply to set aside an excparte decree jus’ as 
the defendant himself could have done. (21 All 
274 diss. from). Ganoda Prasad vy. Shib 
Narain Mukerjee, 29 Cal 33. 


Notes:—Fol: 36 P R1908=88 PTL R 1903. 
Ref: (1907) WN 1l76=4A4 L J 480=29 
All 574; 6 O C 34, 





(2) Decree exparte-Death of judgment- 
debtor—Application by legal representa- 
tive to have the decree set aside. 


1835—C P 009, r13=S,108-Legal represen- 
tative cannot apply. 
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CPC d908)09 r13= 1882, S. 108) 


- Contd, 


(2) Heir’s right to apply under this 
section—Concld, 





Where a judgment-debtor against whom ade- 
oree has been pase2d exparte, dies, his legal repre-. 
sentative is not competent to apply under s. 108 of 
the Code of Civil Procedure to set theldecree aside. 
Janki Prasada y Sukhrani. 19 W N58. 

21 All 274. 


Notes—Diss: 29 Gal 33. Dist: 29 All674; WN 
(1907) 176. 
3 WHAT AMOUNTS TO NON-APPEARANCE 
OF DEFENDANT & EXPARTE HEARING. 
(1) Minor—Decree—Guerdian ad litem— 
Validity of. 


1886—C PCO 9, r)3=(1882) S- 108—Guard- 
ian ad litem—Representation by Nazir as guard- 
ian ad litem. 


be mere circumstance that the Narir, who 
was appointed a guardian ad litem did not defend 
the suit because he had no instructions, cannot 
affect the validity of the decree. 


‘The mere fact that a decree is obtained ex 
parte does not make it illegal or invalid. 

Vishnu Narayan y Dattu Vasudeo. 

9 Bom LR1O99. 

(2) Revival of suit after dismissal under S. 


157. 


1887—C P C9r 13=S 108-Provincial Small 
Cause Court Act ( 1% of 1887 ) S, 17. 


Under 8, 108 of the C P Codea suit may be 
revived if it has been dismissed under s, 157. The 
expression “a decree passed ex parte” in s. 17 of 
the Provincial Small Cause Courts Act should be 
read with s. 108 © P Vodeanddoes not include 
cases dismissed for default, (21 Cal 269 referred 
to. 23 Cal 738 followed.), Jamina Bibi v Seri 
Chand Bhagat. 2CWN 693 


(2) Appearance by pleader—Exparte hear- 
ing—Not instructed to answer. 


1838—C P CO ¥, 113 of 1908 =1882 S. 108. 

Held that the hearing of a suit in which a 
pleader was duly appointed on behalf of the de- 
fendant, but not instructed to answer, or instruct- 
ed not to answer at all, was an “ ex parte hear 
ing” and that no appeal lay from @ judgment 
passed in such suit, Bhimacharya Bin 

Vyanakacharya v Fakirappa Bin 
Annandappa. 4 Bom HCRAC 206 
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CPC (1908) 09 r 13=4882, S.108) 


=Conid, 


(3) What amounts to non-appearance of 
defendant & ex-parte hearing—Cintd. 


Notes—Diss; 20 W R53. Ap:6 B L RO 688; 
23§Bom 414. Ref: 15 W R503; 16 Bom 23; 
7 All 538;5C LJ #47 F B; 84 Cal 40x 
BC W N339 FB, 


1889—0 P C0 9,r 13;.0 17 rr2; 31383 Seca, 
108, 157, & 168). 


Defendantsapplying for adjournment after 
settlement of issues—Case adjourned to a fixed 
day—Furthcr application for adjournment by 
defendants through Vakil—Refusal by Court— 
Vakil informing the Court that he has no instruc- 
tions—Hearing of the suit—Decree against both 
dafendants—Deoree, if ox-parte against the second 
defendant, 


The plaintiffs brought asuit against the lst 
defendant and his son,the 2nd defendant,a minor, 
for the recovery of Rs. 5,8U0 stated to be due 
under mortgage executed to the plaintiff's father 
by the Ist defendant. 


Ths defendant set up that he had been adopt- 
ed by the Ist defendant’s uncle who was alleged 
to be entitled to a portion of the property mort 
gaged and contended that the mortgage was not 
binding on him to the extent of his interest in 
the land, The 1st defendant also raised certain 
objections to the claim. After the settlement of 
issues the case was adjourned to the 25th May 
1901 for trial, on which date, however, the trial 
did not come off as there were negotiations for a 
compromise and the case was adjourned to the 
15th of June, The Ist defendant then presented 
® petition praying that an issue may be framed 
as toa cOmpromise which, he said, had been 
entered into between himself and the plaintiffs 
but which the plaintiffs were unwilling to act 
up to and asked for postponement of the trial 
of the case. The 2nd defendant's alleged adop- 
tive mother, who was his guardian ad litem ap- 





plied through the 2nd defendaut’s vakil for three 
weeks’ adjournment a'leging that owing to nego- 
tiations for a compromise between the plaintiffs 
and the 1st defendant according to which as she 
understood the 3nd defendant was to be exonera- 
ted, she was not ready with the evidence to be 
adduced on his behalf. On the 18th June the 
suit was adjourned to the 26th idem,the language 
of the order though recorded on each of the peti- 


tions being merely “_adjourned toli26th June ”, | der 
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CP C (1908) 0. 9 r.13=(4882, S.108) 
-Contd, 


(3) What amounts to non-appearance of 
defendant & exparte hearing —Contd 


On the 24th June the 2nd defendant's guardian 
ad litem presented a petition praying that two 
months’ time be allowed to her to produce evi- 
dence on behalf of the 2nd defendant. This peti- 
tion came on for hearing and was rejected, Upon 
such rejection the vakil who till then appeared 
for the 2nd defendant and who moved the ap- 
plication informed the Court that he had no in- 
structions in the case and abstained from taking 
any further part in the proceedings which took 
place in the suit. The trial was proceeded with, 
the guardian ad litem of the second defendant 
being absent, but the other parties being present, 
after some evidence was recorded a decree was 
given in favour of the plaintiff's making the 
land inclusive of the 2nd defendant's share Ila- 
ble. On the plaintiff proceeding to execute this 

decree, the 2nd defendant's guardian ad litem 

applied under section 108 of the Civil Procedure 

Oode to have the decree set aside. The District 

Judge dismissed the application being of opinion 

that the decree should be taken as one passed 

under section 158 of the Civil Procedure Code. 


Held, in appeal, that the ground taken by the 
District Judge in dismissing the petition was 
clearly unsustainable and that the action of the 
Court must be taken to have been under the first 
part of section 157 of the Civil Procedure Oode. 


Heid, furtier that the decres pressed against 
2nd defendant under the above circumstances it 
must be held to have been an ex-parte decree 
notwithstanding that his Vakil was present and 
applied for adjournment. 


Where a pleader engaged in a case informs 
the Court that he has no instructions the Court 
should,ascertain whether the Pleader seyers his 
connection with the case. Ramanuja Reddiar 
vy. Ramaswami, 3M LT 225=18MLJ51. 


Notes:—Fol: 31 Mad 405=19 MLJ 312=4 
M LT 216; 5 Ind Cas 2333 Mad 241= 
19M LJ760=7 ML T3569, 


1840.—O PC 09, rr 13, 11 = ( 1882—Ss, 108 
106. )—Exparte decree—Pleader asking for adjo- 
urnment withdrawing from case after refusal- 
Restoration—Revision. 

Where an tapplication by a defendant's plea- 
for edjournment for the purpose of the issue 
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CPC 90809 r 13=(1882 S. 108) 
-Contd, 
(3) What amounts to non-appearance of 
defendant & exparte hearing—Contd 

of warrants against certain witnesses and to 
have certain records sent for having been refus- 
ed the pleader retired from the oase which then 
proceeded and a decree was passed.— Held that 
the decree was an exparte decree, Where a plead- 
er is only inatrncted to make an application prac- 
tically for an adjournment and when that ap- 
plication is refused he leaves the Court and takes 
no part in the hearing of the case the deoree 
passed cannot be regarded as other than an ez- 
parte decree, (27 Cal 529 diss from;23 Cal 738 fol). 
Cooke y The Equitabie Coal Co. Ltd, 

8:0 WN 621. 


Notes:—Ref 60 LJ 226, Appr 34 Cal 403, 
FB;68O0LJ 247F B;11 © W N 339 
F B; Fol 36 Cal 189. 


1841.—C PCO 9 r 13 of 1908=S. 108 
Decree ex-parte—Pleader retained in suit but not 
instructed. 

A party defendant retained a pleader to de- 
fend the suit against him and the pleader filed a 
yakalatnamah and did certain acts for the defen- 
dant. However when the suit came on” for 
hearing, the pleader came into Court and stated 
that he had no instructions and could not go on 
with the case practically that he had retired from 
the case. The Court proceeded with the suit and 
made a decree in favour of the plaintiff. Held 
that thisdecree was a decree ex-parte within the 
meaning of s. 108 of the Code of Civil Pro.(19 All 
466and 23 Cal 738 referred to.2 All67;L R51A 
233 distinguished.) Shankar Dat Dube v Radha 
Krishna, 20 All 195. 


Notes:—Ap 23 Bom 414; 22 All 66 F B, Dist 
20 All 294. Ref; 19 M LJ 228; 11C WN 
339 F B; 34 Cal 403 F B;5CL J 247 F 
B; 81 Mad 505; Affirmed.33 All 220 PC, 


(4) Suit, adjournment of hearing of 
“ Appearance.” 


1842.0 PC O09 x 13=( 1582) S, 108— 


“Appearance”of defendant—Civil Procedure Code 


ss, 108, 157. 


A Mansif before whom a suit was pending, 
fixed, by way of adjournment, » particular date 


DESAI’S CENT. CLVIL DIGEST Asll-lylz. 







for its disposal. Upon thedate so fixed, 
necesssry to take evidence upon issues 

which had previously been settled. The plaintiffs 
appeared on that day. The defendants did not 
appear, but there was in 
who had been instructed by the two principal 
defendants 
filed his vakalatnama.There was nothing to show 
that hehad ever received any other inatruc- 
tions whatever, either as to the facts of the case 
or the conduct of the defence, or that the defen- 
dants had done anything 
pleader the instructions above referred to. Under 
these circumstances the plaintiffs 
evidence, 







Held that, under the circumstancer stated, 
defendant's pleader must be taken not 
been in Court on the date fixed for the 
of defending the suit on behalf of the defendants, 
inasmuch as upon that part of the case, he had 
not been instructed that it was therefore a fair 
inference that the defendants didnot 
and the case was disposed of under s, 

Civil Procedure Code;and that under these circum- 
stances, the provisions of s. 108 were applicable 
and the decree was an ev-parte decision, 

it was open to the Munsif to reconsider, 
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CPC i908) 09 r 13=1882, S. 108) 


—Contd, 


(3) What amounts to non-appearance of 


defendant & exparte hearing—Contd. 


it was 
of fact 


court a pleader, 


at the outset, and who had 


beyond giving the 
their 
claim, 
the 
to have 
purpore 


gave 


and the Munsif decreed the 


appear, 
157 of the 


which 
(7 All 


538 followed.) Ramtahal Ram y Rameshar 
Ram. 


8 All140. 


(5) Appearance of defendant under Civil 
Procedure Code ss. 100, 101. 


1843,-CP CO 9 r13=8, 108 5.100 CPO 
Kx-parte decree. 


The first hearing ofa suit was fixed for;the 
13th December 1883 on which day the defendant 
did not appear and the case was adjourned to 
the 18th December, and as the defendantdid not 
then appear a decreé was passed in favour of the 
plaintiff. A vakalatnama had been previously 
filed on the defendant's part, and he had also 
objected toan application filed by the plaintitt 
for attachment of the defendant's property befoe 
judgment, He/d that these acts un the defendants 
part did not constitute an “appearance” by hiin 
within the meaning of s 100 of the Code of Oivil 
Procedure which referred to an appearance in 
answer to 4 summons to appear and «answer the 
claim onaday specified, issued under s, 64 that 
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C P C1908) 0 9 r 13=(4882,S. 108) 
-Contd, 


(3) Whatamounts to Non-appearance of 


defendant & exparte hearing—Conéd. 


the decree was therefore exparte within the mean- 


ing of ss. 100 and 108. (3 All 67 distinguished 6 
BLR688;4 BomH CR 206 and7 W. R, 81) 
referred to. 


Per Mahmood. J.—That the Court on the 
18th December seemed to haye acted under s, 
157 ofthe Code of Civil Procedure end choosing 
the firstof the alternative courses allowed by 
that section, acted underChapter VILof the 
Code, and passed er parte decree underthe pro 


visions of S.100 of that Chapter. Hira Dai 
v Hira Lal 7 All 588.5 WN 144. 


Notes:—Ap 20 Bom 380; 23 Bom 414, Fol 
8 all 140. Con 23 Cal 991, Ref 18 All 241: 34 
Cal403 F B;5CLJ 247 FB: 1) CWN 
329 F B, 


1844,—C PCO 9r J3=5. 108-Ex-parte de- 


creé “Appearance”, What constitutes-Civil Proce- 
dure Code s, 100, 


A summons was issued toa defendant ina 
civilsuit. The serving officer, being unable to 
find either the defendant or any person empower- 
ed to accept service for him at the address 
given affixed a copy of the Summons to the 
outer door of the defendant's house, and 
returned the original to (Court, Oo the 
day notified in thesummons asthe case was 
called on and upon its being calledon a pleader 
presented himself in Court with ja power-of 
attorney executed not by the defendant himself, 
but by a third person on his bebalf, and stated 
that the defendant had no noticeof the time fixed 
forthe hearing of the case and prayed for an 


adjournment to'a date upon whicha proper answer 


to the claim could be filed, The application was 
refused, but the case was adjourned to the day 
following. On that date, no one iappeared for the 
defendants, and a decree was passed against him. 
Held that there was no appearance on behalf of 
thedefendant within the meaningof ss, 100 of 
the Code of Civil Procedure, and that the decree 
passed onthe adjourned date was therefore an 
@x-parte decree (7 All 638 and 8 All 140 referred 
to, A WN 1893. 25, WN 2U8, and 2 All 67; L& 
5 1 A233, distinguished, ) Chaudhri Raj 


Kumar y Jugal Kishore. 18 All 241. 


DESAI’S CENT. CIVIL 
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CPC 4908)09r 13=(1882, S, 108) 
~Contd, 

(3) What amounts to non-appearance of 
defendant & exparte hearing— Contd. 
(6) Absence of defendant on adjourned 
hearing. 


1845.-C PC O9r 13=S,108-Non-appearance 


8.119 Act VIII of 1859, does not apply to a 
defendant who is only absentonan adjourned 
hearing. It relates only to one who has never 
appeared. Gorachand Goswami y Raghu 
Mandal. 3 BLR Ap121;12 W R169, 


Notes:—See 12 W R 169, 


(7) Defendant not appearing at an adjourn- 
ed hearing. 


1846-CPCO9 Yr 13=1882, §, 108-Exparte- 


decree, 


S. 108 © P Code is applicable to any ‘case in 
which a decree is made exparte either under 9,100 
or under s. 157 C P Gode, (2 All 67: 5 T A 233 
distinguished, 21 Cal 269 overruled, ) 


Jonardan Dobey y Ramdhone Singh, 
28 Cal 738, 


1847.-C PC O9r 13=s5, 108— Procedure 


—Civil Procedure C:de Ss.100, 108, and 167—Pre- 


sidency Court of Small Causes-Adjourned hearing 
—Absence of defendant-Ex parte decree, 


A defendant is entitled to avail himself of Sec 
108 of the Civil Procedure Code where an exprate 


decree is passed against him at an adjourned bear- 


ing. Hildreth vy Sayaji Piraji. 


P J1895. P. 1893: 20 Bom 880. 
Notes:—Ref 41 Mad 505. 


1848 -—CPCO9r13 (=olds. 108) O 17 
r 2 ( =old s. 157, ) 


Adefendant appeared at the first hearing ofa case 
but failed to appear, at the adjourned hearing. 
An ex parte decree was passed against him. The 
defendant then applied to the Court to set aside 
the exparte decree under s, 108, Cir Pro Code, 
1883. But bis application was refused and the 
Chief Court held, on appeal that s. 157 Ciy. Pro 
Code 1882, applied to the case, as the order direct- 
ing an exparte hearing of the case was passed, 
not for the defendant’s contumacy,but on account. 
of his non-appearance;that as the Court had, 
under s. 157. Civ Pro Code 1883, proceeded ex~ 
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CPC 4908) 0 9 r.13=( 1882 S. 108) | CPC (1808) 0 9r 13=4882 S. 108) 



















- Conta, -Contd. 
(3) What amounts to non-appearance of | (3) What smounts to non-appearance of 
defendant & exparte hearing—Contd. defendant & exparte hearing—Concld. 


titled to apply under section 108 of the Civi Proce- 
dure Code. Bholai Naskar y Alach Naskar. 
8CLJ158. 


Notes:—Ref 3 O L J160, 13C W N 1197. 100 
LJ 420=2 Ind Cas 189. 


parte the decree was an e2 parte decree, to which 
s. 108, was applicable; that, therefore, the 
application under s. 103 Giv Pro Code, was pro- 
perly entertained,and that the order rejecting the 
application was appealable. (21:Cal 269 Ref.). 


BaldeoiSahai y Manohar Lal. 82 PR 1895. (10) Dismissal for default of prosecution. 


(8) Non-appearance of several defendants. 
1852.-C PC O9 r 13 =1882 S, 108— 
1849—C P O On9 r 13=1882 5S. 108—Ex- | Absence of witnesses.— 
parte decree.— 

The plaintiff's witnesses not being present on 
the day fixed for the hearing of the plaintiff's 
suit, it was dismissed for default of prosecution 
under s, 114 of the Code of Civil Procedure, and 
was afterwards re-admitte? vndre 8119. Held 
that, the Jefault not being of the nature describ- 
ed ins.114,the suit was wrongly dismissed under 
that section, and forthe same reason that the 
suit was improperly dismissed under that section, 
it was also improperly readmitted under s 119. 

Mahomed Azeemoolla v Ali Buksh. 


Ina case in which one of many defendants, 
who was made a party to the suit, did not ap- 
pear, and a decree for possession was passed 
without any such special orders regarding that 
defendant as might have been passed under s. 116 
Act VAIL of 1859,—Held that no ex-parte judg- 
ment was passed against her, and she could not 
re-open the suit under s. 119, Code of vivil Proce- 


dure, Sheelabutty Debia vy Terince Churn 
Chuckerbutty. 9 W R597. 


Notes:—Ref: 21 W RB 1280. 5N W 75, 
See also Ram Sundar Singh y Ram 
* 4850—0 P CO 9r 13=(1882 Ss. 108). Bandhan Singh. 7N W 126. 


‘A defendant.’—Jhere is nothing in section 
106, © P © which conflicts with orlimits.the opera- 
tion of sec, 1U8 and the applieation of the latter 
section is not limited to the case of a sole Defen- 
dant who has not appeared or where there are 
more Defendants than one and none of them has 
appeared, G P Cooke v The Equitable Coal 
Co, Ld. 8 C WN 621. 


4 WHAT DOES NOT AMOUNT TO AN 
EXPARTE DECREE 


(1) No decree against a person not ap- 
pearing 


1853,—O P C O 9r 13=( 1882 8 108). 


Applicability of section—S 108 CPC even if 
exhaustive, does not applytoa case in which 
there is no decree against a person who has not 
appeared. Nand Ram y Ramdyal IAL J 470. 


Notes!—Ref: 6 C LJ 226, App; 34 Cal 208 
FB, 5C0LJ 247F R110 W N 329 
F'B. Fol: 36 Cal 189. . . 

. 2 = (2) New trial—Parties-Non-appearance of. 
1854.—C P C09 r13=S 108—Exparte decree 


—Presidency small cause Court Act (XV of 1882.) 
C P Code s 157. 


CG P Code makes adistinction between cases 
decided exparte inthe absence ofone of the 
parties after the firsthearing and cases decided 
in theabsence of one of the parties at an ad- 
journed hearing chapter VII of the Code deals 
with the appearance and the. consequences of the 
non-appearance ef the parties at the first hear- 
ing and chapter X11 of which 5167 formsa 


(9) Decree onan alleged compromise 
repudiated by defendants whether 
ex-parte. 


| 1851.-O PCO 9r13—( 1882 section 108. ) 
Where a Court finds thatan alleged compro- 
mise on which the decree was based was not ac- 
tually entered into by the defendants, that th2 
defendants were not duly served with sammons 
and were not present or represented at the trial, 
it is justified in holding the decree 50 made as an 
ex partedecree and that the defendants are en- 
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CPC (1908) 0. 9 r.13=(1882, S. 108) 
—Contd, 


(4) What does not amount to an exparte 
decree—Contd. 

part prescribes the procedure forthe trial ofa 

suié on en adjournment after the hearing, 


Therefore where the defendant appeared at 
the firat hearing in the Small Cause Court and 
failed to appear on day on which it was ad- 
journed for hearing and a decree was given 
against him, 


Held that such a decree was not made exparte 
fo asto enable the defendant to obtain the bene- 
fitofs108 but that his onlyremedy was under 
@87 of Act XV of 1882. Sital Hari Banerjee y 
Heera Lal Chatterjee 21 Cal 269. 


Notes.—Over: 23 Cal 738 KF B, Not fol:20 
W N 693. Disap: 20 Bom 380. Ref. 23 Cal 
325. 


(8) Appearance—Appearance by pleader 
—Exparte decision. 


1856.—-C PC 0 9r 13 of 1908=1882 sg 108, 


An appearance in person or by pleader, with- 
out putting in any answer or written statement, 
is an appearance within the meaning of S, 
119, of Act VII{ of 1859, and the 
judgment pronounced thereafter is not an ex- 
parte judgment, and therefore an appeal will lie, 
Goluckbur vy Bishonath Geeree. Marsh 32 

Jankee Ram Doss vy Chundrabutty Debia 

7 WR 295. 


Notes.—Ap: 2 All 67 PC, 


1866.—C P O09 r 13 of 1908=s 108-Appear- 
anec by pleader,— 


When a duly authorized vakil of the defen- 
dant under a vakalatnamah filed in Court ap- 
pears for hisclient onthe day fixed, and the 
ease comes on for hearing, the decree paszed on 
such hearingis not an ex-parte decree, even 
though the pleader be not sufficiently instructed 
to proceed with the case, Dhan Bhagut y 
Ramessur Dutt Singh 20WR 53. 


Notes.——Ref: 16 Bom 23; 8CWN 
621; 110 WN 329F B; 34 Cal 403 F B, 
(4) Appearance of party. 


1867.—C P C O9r 13( = Civ Pro Code, 1882 
$108 )—Ex parte decree,— 
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CPC 908 0. 9 r.13=(1882, S. 108) 
—Contd, 


(4) What does not amount to an exparte 
decree—Contd, 

A party to a suit cannot claim to have a de- 
cree against him set aside as an ex parte decree, 
when in fact, an appearance was made bya 
pleader in his behalf on the day fixed for the 
hearing, even though such pleader was, for some 
reason unable to proceed with the suit, (A W 
N 1893, 25, followed.) Ganga Das vy Indarman 

A WN 1898, 208, 

Notes.—Dist. 18 All 241, 


(5) Default in appearance after adjourn- 
ment. 


1858.—O PC 0 9 18=1888 5, 108, 


The parties to a suit appeared on the day 
fixed for the first hearing. On the application of 
defendant's vakil, the hearing of the suit was ad- 
journed in order toenable them to obtain certain 
documents from the Collector's office, and after- 
wards put in written statements, This they 
failed to do on the day to which the hearing was 
adjourned, and when the suit came on for final 
hearing, they were still in defanlt, and also failed 
to appear in person or by vakil. A decree was 
giver for the plaintiff. Held that the deoree 
of the original Court was not an éz-parte deorea 
under 8 1‘7 ofthe Code of Qivil Procedure for 
non-appearance, but a decree undera 148, and 
was therefore appealable, Rangasamy 
Mudelliar y. Sirangan. Thandraya Gounden 
vy Sithaiyan 4Mad HCR 254, 


Notes.—Fol: 8 MH C R 262, Dist:1 Mad 287. 
Ref:5C LJ 260; 34 Cal 235;18 M LJ 
61. 


(6) Filing written statement, 


1859.—O PCor 13 
—Ex-parte case, 


(1908 )=S 108 (1883) 


Where a defendant entered Appearance and 
filed a written statement, the csse cannot be ex- 
parte, though the defendant does not appear in 
person at the hearing; and the defendant's yakil 
is entitled to cross-examine the plaintiff's wit- 
nesses, 

Pakaktar y Jakriram Bhokath 11 WRB, 


1860.—C PCO 9 r13 of 1908=1882 § 108-Ap- 
pearance by pleader, 
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CPC (1908)0 9 r 13=( 1882 S. 108) 
=Conti, 
(4) What do2s not amount to an exparte 
decree—Cont. 

Where a defendant appears in person or by 
pleader, the factthat the defendant is not pre- 
pared to putin a written statement does not 
warrant the trial of a suitex-parte. Sivaraja- 


dhani Nilakantham Pillai y Cuppa Gantulu | 


Ramiah Pantulu 


(7) Written statement, tender of 
1861.—COP CO 9r 13 of 1908=1882 S. 108 


dant.— 


‘he Court offirst instance refused! to | receive 
the defendant's written statement because it had 
been tendered after the day on which the Court 
had ordered it to be filed, and the delay had not 
been satisfactorily explained. The Court how- 
ever, framed theissues in the presence of the 
defendant's pleader, who was also allowed to 
cross-examine the plaintiff's witnesses. The 
Court made a decreein fayour of the plaintiff. 
In appeal, the District Judge held that the 
decree of the first Court was ex-parte under s. 
119 of the Civil Procedure Code, and that, there- 
fore, no appeal lay, Held by the High Court, in 
special appeal, that the decree of the first Court 
was not ex-parvte under the circumstances, 


Raghapa Bin Hanmapa vy Parapa Bin 
Shivapa 1 Bom 217. 


(8) Absence at adjourned hearing. 


1862.—C PC O9r13=S,108—Putting in 
written statement. 


A mére formal appearance in Court with no 
further action than the puttingina written 
statement does not preyent a decision in the 
absence of the defendant from being regarded as 
an ex-parte decision under the Civil Procedure 
Code, Purus Ram y Juyuntee Pershad 

1N W; Ed; 1873 154, 


(9) Decree obtained on document after- 
wards alleged to be forged 


1863.0 PC O9r 13 (1908)=S. 108 (1882) 
—Exparte deoree. - 


W obtained a decree against D and others, 
foundediupon a solehnamah said to have been 


2Mad HCR Bil. | 
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CPC (1908) 0 9r 13=( 1882 S.108) 
-Contd, 
(4) What does not amount to an exparte 
decree—Concld, 
D wasattached in execution, and a notice of sale 
prociaimed. Thereupon D came into Court alleging 
that she had never had notice of the original suit, 
and that the solehnamah put, in, as far as she was 
concerned was a cheat and a forgery, and asked for 
an enquiry and to be relieved from the execution, 
Held that the decree was not an ex-parte decree, 
andeould not therefore be disturbed bya resort 


| to the provisions of s 119, Act VIII of 1869. 
-Ex-parte decree—Appeal- Appearance of defen- | 


Hemmo Moyee Dayee y Watson & Co, 
14 W R 297, 


1864.-C PCO9r13; 017 r2=(1883Ss 
108 and 167). 


Suit decreed ea parte—Application for setting 
aside the ex parte decree—Whether at the stage 
of the hearing the suit was decreed ex parte, 

After the plaintiff closed his case, and some 
days after the defence began, application for ad- 
journment was made by defendant's Counsel, 
The case was adjourned for the next day, first, 
to enable “he witnesses to attend, and secondly 
if such witnesses did not attend, for a proper ap- 
plication supported by affidavit, for adjourn- 
ment being made. On the next day the appli- 
cation for adjournment wasrefnused and suit 
The defendant, without 
appealing against the order refusing adjournment 
applied under S. 108, C P ©, for setting aside the 
ex parte decree, 


was decreed ex parte. 


Held: Under\the circumstances, the decree had 
not been passed ew-parte and that the defendant 
was not entitled to apply under §, 108, 

The defendant was not, however, without re- 
medy; his course was by way of appeal against 
the order refusing adjournment, and if the Appel- 
late Court considers any further evidence neces- 
sary, it may direct that evidence to be taken; or 
possibly the defendant might,if in time, apply for 
a review. Kader Khan y, Juggeswar Prasad, 

35 Cal 1023, 


5 NON-APPEARANCE AS SUMMONS 
WAS NOT DULY SERVED. 
(1) Not open to the detendant to chal- 
lenge the decree as summons Was not 
served. 
1865—C PCO9r18=CPOC (1882) Ss, log— 


putin by them, Certain property belonging to | Exparte decree,— 


It, 0, 24 


om DESAI’S CENT CIVIL 


CP C 1308) 0. 9 r.13=1882, S. 108) 
=Cont, 
(5) Non appearance assummons was not 
duly served—(ontd, 

It is not open to the defendant. against whom 
anew parte decree bas been passed, to challenge 
the decree inan independent action, on the 
ground that the sammons was not served on bim. 
His remedy, if he wishes to set aside the ex parte 
decree on that ground, is by an application under 
S. 108, Civil Procedure Code, 1882. He cannot 
have that decree set aside in an independent ac- 
tion, except by establishing that the decree was 
obtained by fraud. ( 21 Cal 605: 28 Cal 475; 
29 Cal 395; and 21 All 279, relied upon). 

Lakshminarain Dutt y. Fazil Mshomed, 

7 Ind Cas 168. 

(2) Application t set aside 
service of summons. 

1866—C P CO 9r13,05r17=1882 §. 108- 
Application to setiaside a decree passed exparte, 

Where a serving officer findsa defendant to 
be away temporarily from home and knows 
where he is,it is rot a good service if he there- 
upon does no more than fix the summons tothe 
cuter door of the house; but he must make fur- 
ther efforts to effect | personal service. Sakina 
v Gawri Sahai 1902 A WN 68=24 All 302 


1867—-C PC O09r13=S 108 —Ex-parte de- 


cree—Application to set aside.— Defendant not 
perronally served with summons, 


irregular 


The defendant applying under this section 
must satisfy the Court that the summons was not 
“duly served” on him or that he was prevented 
by sufficient canse from appearing. There may 
be due service without a personal Teceipt by a 
defendant of the summons and therefore an ex- 
parte decree cannot be set aside merely on the 
ground that the defendant © did not personally 
get the sammons”. Balakhidas y. Hargoyen, 

1891 PJ 39. 


_ 1868—C P CO 9r 13=S.108-The rejection of 
applications to set aside an ex parte decreejon the 
ground of insufficiency of service under sec. 108, 
C P Code, and sale in execution thereof, on the 
ground of irregularity under sec, 31, relates only 
to specific matters in the suit, and is therefore 
no bar to a fresh suit to set aside the decree on 
the ground that the whole suit was fraudulent, 
Khagendra Nath Mahata vy Pran Nath Roy 

6 C W N 473=29 Cal 395 PC 
=291A99. 
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C PC 4908) 0. 9 r.13=(€882 S. 108) 
—Contd, 
(5) Non-appearance as summons was not 
duly served—(Cintd 


(3) Summons suit to set aside, on the 


ground of non-service of summons. 

1869—C PU O9r 13=C P O (1882) 9. 108— 
Summons suit to set aside on the ground of non- 
service of summons, maintainability—Non-ser- 
vice of summons, defence of, ifcan be raised. A 
decree can be set aside either under section 108 
of the Code of Civil Procedure on the ground of 
non-service of ss»mmons, or on review or by a re- 
gular suit on the gronnd of fraud. Nun-service 
of summons alone is not a ground for setting 
aside a decree by suit. 


ff the question of non-service of summons 
cannot be raised by suit, it cannot bo raised asa 
defence toa suit. Narsingh Das y ‘Bibi Ra- 
fikan, 11C LJ 350=14 CW N 507= 
37 Cal1¥7=5 Ind Cas 198. 


(4) Summons on defendant, good in law, 
entitled to a new trial. 


1870—C PC OYr 13=C P U (1883) S. 108. 


In an ex-parte case, if the summons on de- 
fendant is not good in law, he is entitled to a 
new trial,— Goormookh Singh y. Koora, 

P R 79 of 1868. 


(5) Notice on pleader if notice of client. 


1871—OC PCO 9r13=O0 PC (1882) S. 108 
—Kxparte decree—Appeal from preliminary de- 
cree disposed of—Arrival of records in Lower 
Court—Parties how to be notified. 


An appeal preferred to the High Court against 
a preliminary decree for acccunts having been 
dismissed for non-prosecution, the record was 
returned tothe Lower Court, which directed 
notices to be served on the pleaders of the parti- 
es for the further hearing of the case, a week 
hence. Notice was served on the defendant’s 
pleader, but he did not inform the defendant. 


Held, that the notice was not a good notice 
on the defendant, and an ex parte decree passed 
against the defendant on the date fixed should 
be set aside; that the case should be re-heard up- 
on notice served on the defendant personally. 

E F Sandys v Upendra Chandra Sinha Roy, 
138 C W N 142=2 Ind Cas 547. 
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CPC (1908) 0 9r 13=(1882 S. 108) 
—Contd, 


(5) Non appearance as summons was not 
duly served—Contd. 


(6) Defendant summoned in wrong name. 


1872—C POO 9,r13,_ =Civil Pro, Code 
1882, s. 108)—Summons served on the right per- 
son—Ex parte—Fresh suit. 


A summons was erroneously addressed to de- 
fendant under a wrong name, but it was served 
on the right person. He did not appear to ans- 
wer the suit and an ea parte decree was passed 
against him. The error was detected, when exe- 
cution was applied for. Held, that the plaintiff 
should sue again as if nothing had been done. 
Hursashai y. Bhawani Dass. 9 P R1868. 


1873--O PO 09,r 13 ( =Civil Pro Code, 
1888, s 108)—Ex-parte decree. 


Where a summons issued for service on the 
defendant was not served upon him in conse- 
quence of its containing a wrong name of his father 
and the Court thereupon directed a second sum- 
mons to be issued and at the hearing the defen- 
dant not appearing an.ew-parte decree was pass- 
ed and the defendant applied to have that decree 
set aside alleging that no summons had been duly 
served upon him but the Court rejected the ap- 
plication on the ground that the defendant had 
full notice and knowledge of the institution of 
the suit by reason of the attempt to serve the 
first summons upon him and refused to allow the 
defendant an opportunity of showing that the 
second summons had not been duly served on 
him, /eld, that the defendant was not bound tu 
act upon any notice not duly served upon him 
and the first summons having been declared not 
to have been duly served on him was out of the 
case and the Court should haye enquired only as 
to tho due service of the second summons, 
Gurunath y Virupaksha, 1891 P J 142. 


(7) Service of summons on defendant— 
Substituted service. 


1874—C PCO9, 113 (=Civil Pro. Code, 
1882, 8, 108 )—Judgment ex parte—Residence 
out of jurisdiction,— 


The Civil Justice Regulation requires that the 

_ Service of summons on a defendant, shall, when 
practicable, be on the defendant in person; if he 
eure! be found, it may be made on an adult 
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.C PC (1908) 0 9 r 13=(1882, S. 108) 
-Contd, 
(5) Non-appearance as summons was, not 
duly served—Contd. 
male member of his family residing with 
and when he cannot be found and 


him; 
there ‘is no 
such person, service may be effected by posting 
the copy on the outer door of the bouse in which 
the defendant is dwelling, if he is dwelling at 
any place within the loca] limits of the jurisdic- 
tion of the Court. Ins.33 of the Regulation, 
the word * dwelling ” is not used, but the word 
“yesided’’, showing that a distinction was made 
between the case of a person permanently living 
in a place and a casual resident. The inference 
seems to be that, before the Court issues substi- 
tuted summons, it should cause a summions to be 
served in one of the ways mentioned above ona 
permanent dweller witbin the jurisdiction and, 
when the defendant is out of the jurisdiction, 
service should be effected in the place where he 
dwells according to the rules there applicable. 
And this is only reasonable as the defendant, who 
is not trying to evade process, is entitled to have 
notice at his permanent dwelling-place, where 
he can make arrangements to meet the case that 
may be brought against him. This being so, s, 
44 of the Regulation provides that, when a de- 
fendant proves to the satisfaction of the Court 
that the summons was not duly served, the Court 
shal! pass an Order setting aside the judgment 
ea parte. Maung Kywe v. Ma Shwe Me, 

U BR 1892-1896, 262, 


14875—C P CO 9r 135C P O (1882 ) S. 108 
—tx-parte decree — Application by defendant 
to have the ex-parte decree set aside—substitu- 
ted service, effect of ~Civil Procedure ‘ ode, 1882, 
Sections 82, 108,— 


Held, that a person is not necessarily depri- 
ved of his remedy undeér Section 108,Vivil Proce- 
dure Code, from applyingto have an ex parte 
decree set aside onthe gronnd that he had not 
been duly served with summons or was prevent. 
ed by any suflicient cause from appearing, merely 
because substituted service had been effected on 
him, and the original summons liad been destroy- 


ed in accordance with an office rule, Bi 
27), doubted, (2 Bom 444 ), cited — (Bourke, 


Ghallu Ram y. Durga Das, 42 PR1904 


(8) Fraud—Exparte decree--Bona fide 
belief. 


1876—C0 P C0 9r13=0 PC (i882) 3,105 
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CP C (1908) 0 9 r 13=( 1882 S. 108) 
—Contd, 


(5) Non-sppearance as summons was not 
duly seryed—(Coneld, 

Where it is alleged that an ev parte decree 
was obtained by fraud, and it is shown that the 
defendant did not reside at the place where the 
summons was served, itis not fraud on the part 
of the plaintiff if he had a Jona fide belief that 
the defendant resided thore. Maung Ngwe Ya 
y. Allagappa Chetty, 8 Ind Ces 599 


1877—C PC 09 r13=( 1882 S. 108 )--Suit 
to eet aside decree — Decree ex parte — Only 
fraud, non-service of summons.— 


Where the plaintiff claimed to set aside a de- 
cree, on the ground of fraud, and the only fraud 
alleged was the non-service of sumimons. and the 
plaintiff had previously unsuccessfully applied to 
set aside the ex parte decree under s 108 of the 
Code. Held, that the suit was not maintainable. 
(38 Cal 475; 29 Cal 395 Dist-) Puran Chand 
y. Sheo Dat Rai, 4ALJ51= 

A W N (1907), 31=29 All 212. 


Notes:—Fol: 29 All 608; W N (1907 ), 191. 
Appl: 4 A LJ 668. Kef: 37 Cal 197=11 
OLJ 250=14C WN (507=5 Ind Cas 
190. 


(9) Duty of Court, must ascertain whether 
the summons had been duly served. 


1878--CPC 0 9,r. 13—Ex parte decree, 
applications to set aside—Duty of Court before 
issuing notice to the opposite side. 


When an application is made to set aside an 
ex parte decree, the Court, before issuing notice 
to the otker side, must ascertain whether or 
not the summons had been duly served, and 
whether or not the applicant had been prevent- 
ed by sufficient cause from appearing when 
his case was called on for hearing. 

Dollo v. Sibla Kuar, 9 Ind Cas 31. 


6 PREVENTED BY SUFFICIENT CAUSE 
FROM APPEARING, 


(1) Affirmative provisions in which plain- 
tiff was prevented by sufficient cause do 
not imply the negative. 


1879—C POO9,r13,0 41, r 19—Dismis« 
gal for default — Grounds for—Scope.— 
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C PC (4908) 0 9 r 13=( 1882 S. 108) 
—Conid, 


(6) Prevented by sufficient Cause from 
appearing—Conid. 

O XUI, r 19, and the kindred provisions in 0 
IX, r. 13, mean that the application may be bas- 
ed upon any ground, which would be a just and 
proper one for granting the application, and not 
that the application can be upon one ground 
only, viz., that the applicant was prevented by 
Sufficient cause from appearing. The affirmative 
provisions of the Code that the plaintiff or appel- 
Jant may prove that he was prevented by soflici- 
ent cause—do not imply the negative, viz., that 
an application for restoration cannot be granted 
unless snflicient cause ( in this sense ) is shown, 
( 26 Mud 599, Ref: ) Nga Chok y. Nga On 
Gaing, "BR 1909, Civil Procedure 27, 


(2) Question of what is sufficient cause 
is a question not of law but of fact. 


1880—0 PC O09r13=0P0 (1882 ) S. 108 
— £x-parte decree—Application hy defendant to 
set aside—Act XI of 1865, Section 21—Act X of 
1877, Sec. 100—Sufiicient cause,--— 


Held, that a defendant who is absent at an 
adjourned hearing, the adjournment having been: 
granted for his henefit, is not precluded from 
showing suflicient cause for setting aside an ez 
parte decree passed against him for default, 


The question of what is sufficient cause, in 

a particular case, to accoant for the non-appear- 
ance of the defendant, is a question not of law 
but of fact, dependent upon the circumstances 
of the case,— Shankar Dass y. Crohan, 
P R 26 of 1879. 


(3) Sufficient cause for non-appearance— 
Absence of counsel or attorney. 


1881-C PC O 9r 13 of 1908=S, 108 of 1882. 


On an application made unders. 119 of Act 
VIiL of 1859 to set aside a judgment by default. 
Hold, that the words “prevented by any spflicient 
cause from appearing” should be read so as to 
inclade the case of the absence of plaintiff's 
counsel or attorney, when such absence has been 
caused by a bona fide mistake, Under such cir- 
cumstances, a judgment by default under s. 114 
was set aside upon payment by the attorney of 
the plaintiff of the costs of the hearing. s 

Oriental Finance Corporation y. Mer- 
chantile Credit and Finance Corporation, 
2 Bom H CR 282: 2nd Ed 207, 
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CPC 1908) 0 9r 13=1882 S. 108) | 


-Contd, 


(6) Prevented by sufficient Cause from 
appearing—Ovntd, 


(4) Sufficient cause for non-appearance 
—Mistake, 


1882-CPCOyril3s=CPC (1882) S. 108.— 

On appeal from the rejection of sn applica- 
tion made, under s, 119 of act VIII of !S59, to set 
aside a judgment by default. — Held, that, in 
order to satisfy the Court “that the plaintiff was 
prevented by any sufficient cause from appear- 
ing”, it was enough to show that there had been 
a Jona fide misteke, which was not unreasonable. 
Hardatrai Shrikisandas y Victoria Finance 
and Bullion Association,3 Bom H ©,0 C 60. 


(6) Applicant sued as partner but not 
served personally—-Sufficient cause. 


1883—C PC 0.9 r13=C P u (1882) S. 108— 
Exparte decree—application to set aside exparte 
decree, — 


When a defendant, against whom an ea parte 
decree has been passed as one of the partners 
without the summons haying been served on him 
individually, applies for the setting aside of the 
en parte decree, and he denies that he is a part- 
ner of the other defendants, the Court should set 
aside the ea parte decree and re-hear the case on 
its merits. It should not put upon the defendant 
the burden of proving that he is not a partner, 
before setting aside the er parte decree, To do 
80 would be trying in the miscellaneous applica- 
tion a question arising on the hearing of the case 
On its merits. Such procedure is not contemplat- 
ed by S, 108 of the C P U (1882). 


_ Chokalingam Chetty vy. Soobramonian 
Chetty, 8 Ind Cas 448. 


(6) Cause for nor-appearance at 
adjourned hearing. 


1884-0 PC O09ri3=0 PC (1882) S, 108 
—Appearance at first bearing. — 


Where a defendant was prevented by the 
fraud of the plaintiff from appearing on the last 

_ day of hearing, the suit was held to have been 
_ decided ex.parte, notwithstanding that the de- 
_ fendant had been represented on the first day of 
hearing; and the first Court was held to have 
"done tight in restoring the case to the file under 
Act VIII of 1859,8.119. Denoo Paroye y Chinta 
_ Monee Chowdhry, 18 W R 457. 
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C PC A908) 0 9 r 13=(1882 S. 108) 
-Vontd, 
(6) Prevented by sufficient cause from 
appearing— Contd, 


Notes:—Con: 23 Cal 738 F BR 


(7) Defendant present in Court-house-- 
Appe*rance—Sufficient cause. 


1885--C PC 0%, rl3=C PCG (1882) S. 108 — 
Ex parte decree—Setting aside — Though not 
present in Court when case called out,— 


When the defendart is in fact present in the 
Court-house on the day of hearing, but does not 
appear in Court when the case is called out, and 
a decree is passed against him in his absence, it 
is, so far as be is concerned, ex parte. Wherea 
party is alleged to have been seen within the 
precincts of the Court on the day of the trial of 
a case, it does not follow that he must be taken to 
have appeared within the meaning of O. IX, r.13, 
of the Code of 1908. The phrase “to file an ap- 
pearance” is used without implying 
party so filing an appearance has been physically 
present in Court, ho mere bodily presence of 
a party, who has no legal assistance and ig per- 
haps too terrified to put himself 
endeavour torepresenthis own case, does not 
satisfy all the required connotation of the word 
“appearance”. Manilal Jeshanglal y Virchand 
Jeychand, 


(8) Prevention from appearing by suffi- 


cient cause-Exparte decvee against minors. 


1886—C PC 0 9r 13=C P C (1882) S,108,- 


An ex-parte decree having been granted in a, 
suit against A, personally and as guardian of her 
infant sons, the infants subsequently applied, 
under s. 119 of Act VIII of 1859, to set aside the 
decree on the ground thatthe summons had not 
been duly served upon A, and the application 
was dismissed. On appeal to the High Court.— 
Held, that, althongh, so far asthe decrees made 
A personally liable, the Court had no power te 
interfere, yet as the infants Were not responsible 
for their non-appearances, it might be said that 
they had been prevented by ‘ sufficient cause, 
from appearing”, and that the decrees might be 
set aside under s. 119 of Act VIII of 1859, ( Act 


X of 1877, s. 108 ) as against them. Kesho Per- 


shad y, Hirdoy Narain, 6 CLR69. 


Notes: Dist:6OLJ448, Ex:5O0WWN658; 
24 All 883 FB. 


that the _ 


forward and | 


13 Bom L R 1222, 
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CPC (1908 0 9 r 13-1882 S. 103) 
—Contd, 


(6) Prevented by sufficient cause from 
appearing —Contd, 
(9) Minor not properly represented. 


1887—O0.P.C. 0. 91.13; 0. 32 rr, 3 (1), 4 
(2) = (1882 Ss. 108, 413). 


Guardian ad litem—Minor defendant not pro- 
perly represented —Exparte decree against minor 
—Application to set aside decree—How far the 
ranting of such application should affect parties 
other than the applicant, eld by the Full Bench 
that where there has been no appointment of a 
person as guardian ad litem of the minor defen- 
dants in the manner prescribed bys. 444 of the 
Code of Civil Procedure (mere notice of the pro- 
posal to appoint being quite insufficient) the 
minors were entitled to have the decree set aside 
as against them, (14 Cal. 204 and 6 C. L. R 6y ref 
to) by Aikman J. On the question, 
decree should be set aside 
than the applicant also, it 
C.J., that where an order is made under gs, 108 of 
the Code of Civil Procedure, the decree set aside 
is primarily the whole decree and the suit tobe 
proceeded with is the whole suit: though where 
a cecree passed against several defendants consists 
in reality of separate decrees as against each, it 
may be that thedecree be set aside in part 
Where a decree is one and indivisible, it must be 
set aside in its eatirety. (25 Cal. 155 and 5 @, W. 
N 58 Ref to. 18 Bom 142 not Foll.), Per Burkith J. 
—On the facts of the particular case the er parte 
decree ought to be set aside as against all the 
defendants. Per Aikman J.—S. 108 of the Code of 
Civil Procedure Primarily applies so far only as 
the particular defendant, who seeks to get aner 
parte decree against him set aside, is concerned: 
(8 W. R. C.R, 260, ref. to;) though under certain 
cirumstances it may be necessary in the interests 
of justice that the whole decrea should be re- 
opened. Thus when the decree js one and irdivi- 
sible it must be set aside as a whole or not at all, 
althoughgthe application to set aside the decree 
may be the application of only one of the defen- 
dants. (15 W. R, 0. R. 371 and4 ©. W. N 456 ref, 
to). The following cases were also considered in 
the judgment of Aikman Ji—(L W. RAG. R. 232, 
7W.R.C.R, 237, 18 Bom, 142, 25 Cal. 155.) 

Bhura Mal y Harri Kishan Das. 
1902 A W N76=24A1 383 F B. 
| Notes;-Ref: 26 Mad 604; 95 All 42: 604; 606; 


whether the 
4s against parties other 
was held by Stanley 


| Sahu. 
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| CPC (1908) 09 r 13=c 1882 S. 108) 
~Contd, 


(6) Prevented by sufficient cause from 
appearing—(ontd. 
29 All623;°W N (1907) 204; 60 L J 326; 
5ULJ 434; 31 Mad 451; 18 ML J 648, 
Dise: 4A L J 552, 


(0) Minor—Guardian——Default. 


1888—C. P.¢. 0.9 r, 13 = (1882 S, 108), 
Suflicient cause, 


The simple fact ‘hat a guardiandid not appear 
in a suit is not a good and sufficient cause within 
the meaning of S. 108, G. P. C,, for setting aside 
anc parte decree passed against a minor. There 
are different considerations which bear upon the 
matter, the question always being whether in 
what the guardian did he acted in the best inter- 
est of his ward. (6 0. L. &. 69 explained.) 
Ajodhya Pershad Singh y Sheoi Pershad 
5CWNS58, 


Notes:-Ref: 24 All 383 Vr, B.=22 A WN 16; 
6CLJ 226; 448, 


(11) Written statement filed—Party not 
appearing-Whether decree is ex-parte. 


1889—CP C.0.9 r, 13=(1883Sec 108)— Party 
not appearing on the adjourned date of hearing. 
An application under sec. 108 of the Civil 
Procedure Code lies where for sufficient reason 
the party fails to appear on the adjourned date 
of hearing, even where a Written statement has 
been already filed. (18 M. L. J. 51, 23 Cal. 738, 20 
Bom. 380; 20 All, 195, Fol), Muniappan 
Chetty v Balayan Chetty. 4MLT 216— 
31 Mad 505=19 M L J 296, 


(12) Decree who had shown sufficient cause 
should not haye been Set aside. 


1890—v. P.0.0.9. r. 13 = (1883 S, 108)— 
Several defendants -Ex-parte decree-A pplication 





to set aside by one defendant— Decree against all 
defendants set aside- Legality of the order, 


Where adecree was passed ex-parte sgainst 
several defendants and the whole decree was set 
aside under sec. 104, Civil Procedure Code on the 
application of one of the Judgment-debtors. 


Held, that the decreeso faras it affected the 
defendants other than the applicant, who bad 
shown sufficient cause within the meaning of s, 
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€ P C 4908) 0 9 r 13=4882, S. 108) 
- Contd, 
(6) Prevented by sufficient cause from 
appearing—Contd, 
108 should not have been set aside. (26 Mad 604, 
18 Bom, 142; 8 W. R. 260, 25 Cal. 155,4 0. W. N. 
456, 24 All. 383 Ref. and Expl) Valia Konikkal 
Edathil Cheria Panji Achan v Marutha 
Veera Kayundan. 4ML T230 


(13) Ground for setting aside decree 


wrongly attached. 


1891—C. P. 0. 0. 9 r. 13 of 1908=1882S, 108. 
In an application to have an ex parte decree 
set aside, a judgment-debtor is entitled to say the 
property attached is not his. Sookh Moyee 
Dossee vy Nurmooda Dossee 15 W R 210. 
See RadhaBenode Chowdhry vy Degum- 
buree Dossee BL R Sup Vol 947. 


Shib Chunder Bhadoory vy Lukhee 
Debia Chowdhrain. 6 W R Mis 51. 
But he must prove the allegation Kalee 


Prosad y Digumber Chatterjee. 25 W R72. 


in which case the proof was held to be insuffi- 
cient. 


CPCO9 r 13—Grounds for setting aside of 
ex parte decree, See 1400C 111. 


(14) Defendant showing no sufficient cause 
for non-appearance. 


1892—C P CG 0 9 r13=S 108-Appearance by 
vakil—Ex-parte case. 


One of several defendants ina suit did not 
enter appearance until nearly a month after the 
date fixed for the first hearing, when ke applied 
by a vakil for leave to be heard in answer, under 
the last part of s 111, Code of Civil Procedure. 
In the absence of good and sufficient cause for 
previous non-appearance, his application was 
rejected and an ex-parte judgment given against 
him, After this he applied, at the instance of 
the Appellate Court, for a re-hoaring onthe 
ground that the summons had not been duly 
served upon him. This application was rejected 
and the order of rejection was upheld on appoal. 
In special appeal he contended that the case did 
not fall within s 119, and that he was entitled to 
have the regular appeal previously preferred 

: determined upon the record as it stood, notwith- 
standing his prayer had ben rejected uuder s, 


DESAI’S CENT. CIVIL DIGEST ! 811-1913, 





382 


C PC 908) 0 9 r 13=(4882, S. 108) 
-Contd, 
(6) Prevented by sufficient cause from 
appearing —Concld. 
113. Jfeld that the mere fact of the special ap- 
pellant havingappesred by a vakilin the wey 
mentioned above conld not be taken as an ap- 
pearance within the meaning of S. 119, and was 
not sufficient to prevent the Court from passing 
a jadgment ex parte against bim. Mahomed 
Hossein y Muntozul Huq 18 W R 400. 


(15) Insufficient reason for non-appearance 


1893—C PCO9r13=S 108-Ex-parte deci- 
sion. 


Where defendants, summoned under a, 41 of 
Act VI1L of 1559, did not appear on the day fixed 
answer, and, their rea- 
sons for non-attendance not being consideréd suffi- 
cient.they were not allowed to appear in the case. 
Heid that the lower Appellate Court was right in 
refusing to hear an appeal from that decision. 

Joy Prokash Singh v Meghraj Singh 
12 W R207, 


for them to appear and 


7 COURT’S ORDER UPON SUCH TERMS 
AS TO COSTs. 


1894—c PCO 9r 12=(1882) 8 108 


Procedure— Costs—Exparte decree set aside— 
Carclessness of defendant to note date of hearing 
—Conditional order setting aside. 

Where the defendants failed to note the date of heatr- 
ing fixed in the summons and consequently did not 
appear at the hearing and an eaparte decree was 
passed, his Lordship thought it necessary to make 
the ordér granting the application to set aside 
the decree conditional on the applicant paying 
plaintifi’s taxed costs by a certain day. 

Mc Carron y Welti (1904) A W N 227. 


1895—C PC 02rl3=C P C1882) S108 


Where on an application to set aside an ex- 
parte decree passed in a suit on a mortgage bond, 
whereby property is mortgaged for Rs, 60,00, 
which is presumably worth more than that 
sum, an order is made directing the ex parte 
decree to be set aside on the defendants furnish- 
ing security for Rs 10,000, and on their failure to 
do so, upholding the decree, 

Held that the security required by the lower 
Court was excessive, and it was ordered that 
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C PC 4908) 0 9 r 13=11832, S. 108) 


- Contd, 


(7) Court’s order upon stch terms as to 
costs - Concld, 

the security be reduced to Rs, 1,000 to be fur- 

nished within a date from the month of the order 

and that, on such Security being given, the case 
should be restored to the file for trial 

Maung Sein y Armugam Chetty. 

14 Burma L R 214, 


1896—C PC 0 9r 13=(1382) § 108, 

Whena defendant applies within 30 days 
after process for execuling the decree has been 
execnted, for an orderto set aside an ex-parte 
deoree of a Small Cause Court, he is not bound to 
deposit in Court the amount decreed, but the 
Court basa discretion to pass an order as to 
costs. Mamoola y Ram Gopal PR59Q of 1871 


1897-C PCO9r13=CcPG (1882) S 108.— 


Setting aside ex-parte decree on condition of 
payment of costs, 


eld, that an ex parte decree which bas been 
ordered to be set aside on payment of costs within 
acertain time remains in full force until the pay- 
ment of costs is made within the time fixed, and 
where the condition is not strictly carried out the 

order imposing it becomes inoperative, 

Ghulam Muhammad y Tulsi Ram 
60 PR1904. 


SEXPARTE DECREE CAN BE SET ASIDE 
BY A REGULAR SUIT 


1898—O PC 0 9r18=S. 108 of 1889 
Suit to set aside exparte decree and sal there- 
under—Fraud—Application to set aside exparte 
decree refused—Suit maintainability of—Civil Pro 
Oode Ss, 108, 224, 244 & 31l.— A suit lies to set 
aside an ew parte decree and the sale held in 
execution thereof on the ground of fraud, though 
an application to set aside the decree under s 
108 CP C had previously been refused. Radha 
Raman Shaha v Pran Nath Roy 
5 C WN 757=28 Cal ¢75, PC, 


Notes.—Dist: 29 All 212=W N (1907) s1=4 
ALJ6l. Ref: 136 WN 1197; OG Lg 
420: 10 C L 1 336, Fol: 9 LJ 367=13 G 
W N 493. Ref: 29 Cal 395 PC=60WN 
473; 6 OL J 385=34 Cal 241; 2 ALJ oi, 
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CPC d4908909r 13=(1882, S. 108) 
-Conted, 
(8) Exparte decree can be set aride bya 
regular suit—(pntd, 

1899-C PC 09r13=-0 P C (1882) °.108,— 
Exparte decree—Practice-suit set down for hear- 
ing before the date fixed in summons—Giy, Pro, 
Code. Ss. 68, 69, 96, 100, 101, 112 and 113—High 
Court Rules, Nos, 111 and 112, 


The plaintiff is not entitled to have a suit set 
down for an ex-parte decree before the date fixed 
in the summons for the hearing of the suit, even 
though the defendant has not filed his written 
statement within four weeks from the date of the 
Service of the summons as Tequired under Rule 
111] of the High Qourt Rales, Dhirajlal Pana- 

chand y Hormusji Edulji Bottlewala. 
10 Bom LR 301=82 Bom 584. 


1900-CPC0 09713 (=s.119, Civ.Pro.Code, 
1859)— Execution of an ex-parte decree —No pro- 
cess for enforcing judgment—A pplication to set 
aside ex-parte decree,— 

In the execution of an ex parte decree, the 
usnal notice to show cause was issued to the de- 
fendant who being absent was not served, Upon 
the defendant's non-a8ppearance, order was issued 
to carry Out the execation of the decree, About a 
year afterwards the defendant applied under s, 
119 of Act VIII of 1859 to sat aside the ex parte 
decree urging that he had no notice either of the 
Suit or of the execution of decree and that 
he was stillin possession of lands. Held that 
no process for enforcing the judgment has been 
executed and consequently the application was 
not barred by time. Mcola Singh y Wasawa 
Singh. 94 PR 1869. 

1901-C PCO 9r13 (1908)=S 108 (1882)—. 
—Ex parte deree—Satissfaction—Decree, setting 
aside of. 


Satisfaction of an ex Parte decree does not 
disentitle a judgment-debtor from applying toa 
Court to set aside, Zendoolal y Kishorilal 
i 1BomL R 218=23 Bom 716. 

1902-CP CO9r 13=cPGa (1882) S 108. 
—Application to set aside ex -partedecree previous 
to plaintiff's suing out execution,— 

Where the Lower Court declined to entertain 
defendant's application to set aside an ex-parte 


decree obtained against him upon theground that 
such application could not be entertained until 


385 
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CPC 4908)0 9 r 13=( 1882 S. 108)| C PC 1908) 0 9 r 13, 1882 S. 108) 


=Contd, 


(8) Exparte decree can be set aside by 
regular suit—Concld. 

plaintiff had sued out execution of his decree, the 
Chief Court, on the revision side, set aside the 
Lower Court’s order as erroneous, and directed 
him to dispose of defendant’s application on the 
merits— Sirdar Gurbaksh Singh y Hurbuns. 
P R152 of 1879. 


1908—CP C 0 9, r 13=(1882 S 108). 


Ex parte decree under s. 90 of the Transfer of 
Property Act, upplication to set aside. An appli- 
cation made unders. 101 of the Code of Civil pro- 
cedure toset aside an ex parte decree passed 
under s, 90 of the Transfer of Property Act is not 
muintainable. (6 O C 114) and (15 All 84), ref. 
Gurdin Panday y Rai Gokul Chand. 

90 C 288. 


9 ONUS OF PROOF. 


1904—C PCO9r13 (1908) =5.108 (1882)— 
Onus of proof on plaintiff. 

When the onus of proof lies on the plaintiff, 
an ex parte decree can under no circumstances, 
be passed without proof, Nanik Chand y. 
Jawahir Ali OldSCc9g. 


10 EFFECT OF SETTING ASIDE AN EX- 
PARTE DECREE. 


(1) Whether affects decision of the case. 


1905—0 PCO 9 r, 13,=S, 108—Maintainabi- 
lity of objection against order setting aside ex- 
parte decrée, in appeal against decree in suit -Or- 
der getting aside ex-parte decree, whether affects 
decision of the case.-— See—9 C WN 584. 


(2) Validity of attachment. 


1906 —C P 0 0 9, r 13 (1908 ) =8 108 (1882 ) 
—The effect of granting an application under s. 
19 of act VIII of 1859 is to declare that there has 
not been yet a valid decree in the suit. and there- 
by any attachment that has issued in execution 
of the decree which has been set aside ‘becomes 

invalid, Lala Jagat Narayan v Tulsiram. 


ai IBLRACIZ. 
Ti C,C 25 


ae 





—Countd, 
(410 ) Effect of setting aside an exparte 
decree — Contd. 


(8) Effect of order under S. 101 against a 
defendant and not appealed from on his 
right to apply to set aside exparte decree. 


1907—C PC O 9r 13 of 1908=1882 S 108-Ex- 
parte decree, effect, of setting aside-Summons 


serving of-Summons, when affixable to the outer- 
door, 


Held; that notwithstanding the dismissal of 
his application under s, 101 C PG the defendant 
was entitled to apply unter S 108 CPC to set 
aside the ex-parte decree and that the effect of 
setting aside the ex-parte decree under 8,108 CG 
P C was to nullify the order that had been passed 
under S 101 C PG, soas to allow the defendant 
to appear and defend the suit, 

(21 Bom 223 referred to) Sankaralinga Mudali 
v Rathnasabapathi Mudali. 8MLJ58= 


21 Mad 824, 
Notes—Ref 23 Mac 494, Dist 29 Mad 334, 


(4) Effect of setting aside exparte 
decree and re-opening the decree. 


1908—C P O 0 9r13=8 108—Procedure-Ex 
parte decree—Oo-defendants-Small Cause auit- 
-Ex parte decreé against one defendant~Applica- 
tion by co-defendant to set aside decree-Case re- 
opened with respect to the applicant only-Glvil 
Procedure Code secs 106 and 108,— 

Where a decree is set aside on the application 
of a defendant against whom it was passed ex- 
parte, the case is not re-opened as against a co- 
defendant who had appeared and defended the 
suit, Manaku y Sitaram Atmaram Vagh, 

PJ1893 P54.—18 Bom 149, 

Notes--Not Fol 24 All 353F B, Ref €OLJI 

226; 31 Mad 454; 18 ML J 643, 


(5) Opening of the objection of the 
other party. 


1909—C PCO 9rl3 (1908 )=Ss 108,(1883)— 
Opening ofan exparte order can be re-opened on 
the objection of the other party, 

Girwal Lal vy Lakshmi Narayan 1904 A W 
N 24=26 All 327. 

1910-CP CO 9r13=GiP C § 108 (1883) 
—Exparte decree—Setting aside an exparte 
decree—Co-defendant in an exparte decree, — 


. 
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C P C(1908) 0 9r 13=(1882 S108) 
=Contd, 
(10 ) Effect of setting aside an exparte 
decree—Ovnid. 

When an exparte decree is set aside on the ap- 
Plication of the defendant against whom it was 
passed the case is not Te-opened as against a co- 
defendant who had appeared and defended thesuit 
(IW R1S:8 WR260;7 WR 237; 20 W R x86, 
18 Bom 142; 25 Cal 155 & 175;4 OC WN 456. 
referred to.) Lalji y Amtul Bashir. 

15 CPLRI79. 

1911-C P 00 9113 5 115=(1852ss 108, 622). 

Re-opening a suit without enquiry is a mate- 
rial irregularity within s 628,-Held in revision 
that the lower Court in having re-opened the case 
immediately after giving notice and without mak- 
ing any enquiry at sll, failed to catry out the in- 
tention of the Legislature and acted in a manner 
in which S 108 did not anthorise it to act.(U BK 
(1904-05 ) Civ. Pro. P26 Ref). 

Nga Tha Din Mi Tin y Nga Po Chan, UBR 
(1906 ) Civ Pro Code 42 


(6) Exparte decree against one defendant 
—Right to open the whole case. 
1912-C PC O 9 r 13=S 108—Act X of 1859- 
Whena suit has been decreed against several 
defendants, and one of them, who was not present 
at the hearing, obtains a re-hearing and files a 
written statement in which for the first time the 
objection is taken that the suit could not have 
been proceeded with, inasmuch as plaintiff had 
improperly joined two distinct causes of action 
against two different individuals, the Court is not 
jastified in re-opening the whole case, S 119, Act 
VIII of 1859, does not contemplate the setting 
aside of tlat ortion of the decreein such a case 
which refere o the otber defendants, S. 58 Act X 
of 1859 treated as an authority by analogy in 


such a cage ands 119 Act VIII o interpret- 
ed. Huro Krishno Das® MWoteechand 
Baboo. & WR 260. 
See however, Nisvarini Dossee vy Debnueth 
Bose, 20 W R 286 
and Brojonath Surmah y, Anund 
Moyee Debia, 7 WR 237. 


1913.-C PC O9r 13=1882—Sectin 108—#xr- 
porte decree against two defendants—Relief 
against and defence hy one distinct 
from refief against and defence by another - 
Application by one alone— Effect of, as regards 
the decree against another:— 

Where an ex-parte decree is divisible, it is, 
though in form a single decree, equivalent tc two 





Ol@EST 1811-1919, 398 


CPC(1908)09 r 13-1882 S. 108) 
-Contd, 
(10 ) Effect of setting aside an exparte 
decree—Contd. 


decrees, and when on an application by one set of 


| defendants who hada separate defence, it is set 


side under $108, GP OC, it remains still 
and binding decrea against the other 
Moh Chandra Guha y 


Annada Charan Dutt. 6CWN 109. 
Notes—Dist:5 CLJ 202. Ref 60 L J 226, 


a good 
set of defendants. 


1914-C PCO9r 13=(1882 8, 109), 


Expart decree against some defendants—De- 
cree one and indivisible—Ex—parte decree set 
aside—Decree set aside in its entirety, 


In a suit for asale on the basis of a mortgage, 
some of the defendants did not appear, while the 
rest contested the claim. Finally a decree waa 
given against all the defendants, it being ¢x-parte 
against those who had not appeared, On the 
Jatter’s application the ea parte decree vas set 
aside, and, on rehearing the suit the Court:restrict- 
ed itself to the case of the defendants at whose 
instance the ex parte decree had been set aside. 
Ultimately a decree was passed against all the 
defendants, and, within three years of the last 


decree, the decree-holder applied for an order 
absolute, 


eld, that the decree-holder's-application was 
within time, 


fTeid further, that the word “decree” in sec, 
108, Civil Procedure Code, meant the whole de- 
cree made in the suit and that a decree could not 
be set asidein part. ( 34 All 383; 29 All 623; A W 
N (1907, 204;4 AL J 552; 25 all 155;1C0 WN 
652 Ref. ) Samodh Dhar Dube y Bhuladhar 
Dube 5 Ind Cas 284, 


1915-C PC O 9r 13=(1882 §, 108)-Jurisdic- 
tion to enquire into subsequent fraud—Setting 
aside decree partially. 


Where an ex parte decree is found to have been 
obsained without service of Summons, and the re- 
cord shows that it has been subsequently assent- 
ed to, but the genuineness of such assent is 
disputed hy tl.z defendant, the Court bas jurisdic- 
tion to investigate whether, in fact, there was 
apy assent in order to enab!e it to decide whether 
any order onght to be made under . 108 for set- 
ting aside the decree, 


iiss tennaneee. 
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CPC 4908) 0 9 r 13=( 1882 S. 108) 
—Contd, 


(10 ) Effect of setting aside an exparte 
decree—Contd. 


When a decrée, passed ¢.r parte against several 
defendants, is set aside and the case revived at 
the instance of one of them, under s. 108, the or- 
der does not necessarily revive the whole suit to 
the benefit of the other defendants whose prayer 
under the section bas been heard and rejected. 
(25 Cal 155 Dist). Kunja Behari Gose v 
Durgamoni Dassi. 3CLJ160. 


Notex—Ret: 6 OL J 226; 13 GC W N 1197; 10 
CL J 420=—2 Ind Cas 129. 


1916—O P CO9rr138; 11=(18S2 ss. 106, 108) 
~Exparte decree order setting aside-Order obtain- 
ed by one defendant, if enures to the benefit of 
all- Decree, if whole,sot aside—Princviples govern- 
ing such cases, 


8. 108 of the Civil Procedure Code must be 
read with s 106, and effect should be given to all 
the provisions contained in them. 


Tt cannot be laid down as an inflexible rule of 
law, that whenever an order is made under s. 108 
of the Code, the effect is toset aside the whole 
decree, although it may have been mate against 
some of the defendants after the contest or 
although an unsuccessful effort may 
been made by some of the defendants to set aside 
theexparte decree. It. is not obligatory upon the 
court to set aside the whole decree and to re-open 
the sit under all circumstances. 


hays 


Principles, which should be appliedin deter- 
mining whether the entire decree is to be set 
aside or whether it should be set aside only inso 
far as it affects the applicant, discussed aud exa- 
mined. (4 © WN 456, 8 W R 260, Ref. 25 Cal 5 
Expland Dist.) Jadubansa y Mohunt Hari 

6C LJ 226. 


1917—C P O O 9 r 13=(1882 s. 108). 


Exparte decree—One defendant, setting asite 
as to—Setting aside as to Others. 


In a case where an ea -parte decree was set 
aside againat one of the defendants on his sole 
Spplication, and the Subordinate Judge set aside 
the decree against others who did not appear;/eld, 
that this was rightly done. ( 25 Cal 155 approved 
of. ) Ajodhya Pershad Singh v Sheo 
Pershad Singh. 5 CW N58. 


ed 
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C PC (4908) 0 9 r 13=( 1882 S. 108) 
—Contd,. 
(10 ) Effect lof setting aside an exparte 
decree— Contd. 
Notes— Ref: 24 All388 FF B;6 C L J 226; 
448. 


1918—C PO 0 9r I3=(1882 Sec 108)—Ex- 
parte decree, set aside at the instance of some of 


several cefendants—E ffect—Revival of the whole 
case, 


Where the question involved in a case is whe- 
ther the liability of the defendants is joint or 
several and in such case the ex parte decree is set 
aside on the application of some of several defen. 
dants, the entire decree is set aside, and the trial 
de novo ought to be a trial of the whole case in the 
presence of all the parties. (6 CW N 109, Dist., 25 
Cal 55, Fol. ) Hari Das Karmakar. 

5C L J 202. 

Notes—Ref 6 C L 6 226 


(7) Effect of a decree set aside at the 
instance of some only of seyeral defendants 
agsinst whom the decree passed was ex- 
parte 

1919—C PCO 9r 13=S, 108. of 1882, 
In s. 108 the words “the decree’ mean the 
whole decree made in the suit, therefore where a 
decree has been passed ex-parte against some 
only of the several defendants who apply to set 
it aside under s, 108 C P Code and it is set aside. 
The effect of the setting asideis that the whole 
aecree made in the suit is set aside, even though 
some of the defendants had appeared On the day 
of hearing. Mahomed Hamidulla y. Tohuren- 
nissa Bibi, 25 Cal 155=1 C W N 652. 
Doyamoyi Dasi y Sarat Chunder Mojumdar 
25 Cal 175;1C WN 656. 
Notes.—Fol: 5 C W N 58,5 C LJ 202, Dist: 

4C W N 456;3C LJ 160, 


(8) Setting aside an exparte decree on 
condition of finding surety. 


1920—© PCO 9r 13 (1908)=( 1882) S, 108. 

An exparte deerce was set aside on condition 
of the defendant's finding out a surety who 
should be liable for any amount that may be 
decreed to be due from the defendant by the new 
decree, Held-thatunders, 108 Conrts have 
jurisdiction to set aside an exparte decree on such 
conditions. Sonatun Shaha y Dino Nath 
Shaha. 26 Cal 222;3C WW 228, 
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C PC 1908)0 9 r 13=4882 S. 108) 
—Contd, 
(10 ) Effect of setting aside an exparte 
decree—Conid. 
Notes—Ref: 32 Mad 410 F B; 19 ML J 584 
FB. 
(9) Exparte order by Court-Setting aside 
of, 


1921—O PCOdr 13=(1883) S, 108, 


An act by Court shall prejudice noman and 
the opposite party has a tight to question the act 
in proper time. (3 CBN S833 foll. ) 

Balabai y Ganesh. 27 Bom 162 at 188, 

Notes—Ref: 1 C W N 584. 

(10) Fraud. 


1922-0 PC O9r)3,5, 47=(1882 Ss. 308, 
244), 

If the decree is tainted with fraud, a suit will 
lie to set aside the execution sale, even though the 
decree may haye been previously set aside under 
8. 108 of the Code of Civil Procedure, and there is 
no subsisting decree tu be set aside in the suit, in 
which the sale is impeached. 


(19 Cal 683; 21 Cat 605; 3 CWN 395, Ref 27 
Cal 197, Ref. 31 Cal 179 and40 Lg 475, Ref, 19 
W B 90, 14 Cal 605, 22 Cal 443, 30 WN 395, 18 
All 106, Ref, 20 WN 691, 26 Cal 324, Ref 50 L 
J 71, Ref.) Debendra Nath Bhattacharjee v 
Prasanna Kumar Chakrayartj. 


SCLJ 398, 


(11)Sale must be set aside when the decree 
itselfis set aside, 


19238—0 PCO 9gri3;s, 144 ()=(1882 Ss 





108, 583). 


A sale held under the ¢» 
set aside when the decree its 
there be agein a decree made against the defen 
dant, the new decree isnot a Tevival of the fae 
er decree, and the sale cannot be revived, 

Roghunandan Singh y Jagdis Singh 

3 Ind Cas 80-140 wn 189. 

(12) Effect ofa dec 
instance of some only of several] defendant 

against whom the decree war exparte, : 

1924-OPC09,; I3=5, 108-Decree upheld 

on appeal by the other defendants by District 


Parte decree must be 
elf is set aside; and if 


ree set aside at the 


Court and High Court 


DIGEsT 1811-1912, 392 


C P C 4908 0 9 r 13=(1882, S. 108) 
-Contd, 
(10 ) Effect of setting aside an exparte 
decree—Contd, 

Where a decree had been made by a Munsif 
against several defendants, only two of whom ap- 
peared and these two appealed from the decree 
both to the Subordinate Judgeandto the High 
Court, the decree being upheld in both Courts; 
and the defendants, who had not appeared nor 
been parties to the appeals, applied to the Mun- 
sif and got the decree ( exarte as against them ) 
set aside altogether and the Munsif made an order 
allowing the two defendants who had appeared to 
defend the suit de novo:—[t was held that the 
Munsif had no jurisdiction to set aside the decree 
as against the two defendants who had appeared; 
it was not an ex parte decree as against them,nor 
was it a decree of the Munsif’s Court, byt of a 
superior Court. S.108 of the Givil Procedure 
Code contemplates the case of a Court setting 
aside its own decree, and not that of another and 
a higher tribunal. (25 Cal 155, distinguished.) 
Monomohini Chowdhrain y Nara Narayan 
Roy Chowdhry. 4C WN 456. 


Notes—Ref: 24 Cal 383 F B; 24 Mad 604;6 O 
LJ 226; 18 M L J 543; 31 Mad 464, 


(18) Setting aside exparte order absolute 
for foreclosure. 


1925—O PC 0 9rl3 (=Giv Pro Code, 1882, 
s. 108). 
An er parte order absolute for foreclosure 
may be set aside on application made therefor. 
Amolakehand vy Jawahir Mahomed 
16 CPLR92. 


(14) Procedure on grant of new trial of 
exparte decree case. 


1926—C PC 0 9r13=S 108 of 882. 


Where the lower Appellate Court admitted an 
application under s, 119 for re-trial of a case which 
had been decided ex-parfe by the Munsif, it was 
held to have done right in sending for the record 
in order that the case as a suit should be heard 
and tried by the Appellate Court; the object of the 
law being that a suit should assume a complete 
form and go to a full trial, and not be divided be- 
tween different Courts. Khoob Lall Sahooy 
Kadir Buksh. 15 W R 431. 
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€ PC 4908) 0 9 r 13=(1882 S. 108) 
—Vontd, 
(10 ) Effect of setting aside an exparte 
decree—(Conecld. 


(15) Setaside exparte person 


Practice. 


1927.-C PCO 9r 13=(1882 S,108.)-Mortgage 
—Decree for sale against three persons of whom 
as against 
exparte person and suit re-tried—Suin due oa 


one waa exparte—Deeree set aside 


mortgage found to be less than in 
portion of the decree—Decree against a 
for a larger sum apd as against another for less. 


Where a mortgage decree was obtained for sale 
of the mortgaged properties belonging to three 
in part as 


persons and the decree was set aside 
against theonly person who was expd rteand the 


case re-tried, and it was found by the court 


‘that a lesser sum than was originally found due 
to the mortgagee, was due to him, there having 
been no appeal by the other defendants. Held, 


that under the circumstances the only 
way of working out the decrees is to 
allow the sale to proceed as against the 


mortgaged properties of the persons against 
whom there was a decree for a larger sum and to 
allow the sale of the third man’s properties only 
ondefault of thesale realizing the Jesser sum 
found due on the re-trial. (24 All. 338 ref to.) 
Shaida Husain v Hub Husain. 
1902 A W N189=25 All 42. 
Notes;—Ref 60 LJ 226. 
- 41 APPEAL FILED—THE POWER TO SET 
ASIDE DECREE VESTS IN THE 
APPELLATE COURT. 
1928.—C PCO 9r 13=(1882 S. 108.) 
After an appeal isfiled against a decree ot a 
Jower Court, which proceeds ona ground com- 
mon to all the defendants. the power to set aside 
the original decree on an application under S. 
108, Ciy Pro Uode, 1882 by any of the defendants, 
against whom the decree was passed ex-parte, be 
comes vested in the appellate Court only, and 
the first Court does not continue to exercise ju- 
isdiction in the matter. 
A contention which involves a question of ju- 
_ risdiction and an important point of law may be 
permitted to be taken for the first time in second 
ppeal. (30 Mad 535; 17 ML J 436 Fol; 40 W 
1 456, Dist.) Dhanai Sardar vy Tarak Nath 
howdhuri. 6 Ind Cas 525=12C L J 53. 
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C PC 4908) 0 9 r 13=(4832, S. 108) 
-Vonid, 

(11) Appeal filed—The power to set aside 

decree yests in the Appellate Court-Concld. 


1929.-C P CO 9 r 13=(1882 S. 108.) 


Exparte decree—Application to set aside, if 
may be heard pending appeal by the defendant. 
The mere fact that an appeal has been preferred 
from an exparte decree and is pending does not 
precludea defendant, againut whom the decree 
was passed from applying under s. 108, C. P. C. 
(1882) for an order to set it aside.(12 C W N 885, 
afirmed) Damadar Manna v:Sarat Chandra 
Dhal. 13 C WN 846=3 Ind Cas 468. 


1930.—C PC O9r13;0 41 r 31, S, 107 (2), 
O 22 r 11=(1882 Ss. 108, 560, 582.) 


Application to set aside exparte decree after 
appeal by one of the defendants—Appellate 
Court’s power—Limitation Act Arts, 164, 162. 


If an appeal is filed by one of the defendants ina 
cage, the proper Court to which an application 
under s. 108, C ¥ O by an exparte defendants is 
to be made is the appellate Court. The power to 
pass an order unders. 108 is distinct from the 
power toset aside an exparte appellate decree 
under s, 560, C P U.Art 164 applies to any ap- 
plication which involves the setting aside of the 
original decree i. e, tu any application undes s, 
108 whether made to the original Court or to the 
Court of appeal afteran appeal has been filed; 
and Art. 169 applies only to applications “ for 
rehearing of an appeal heard expavfe in the ab- 
sence of the respondent’’, Art.169 ia wholly inap- 
plicable to applications by a party who has never 
been served to set aside the whole proceedings in 
the suit and Art 16¢ ia the article applicable to 
such proceedings. Sankara Bhatta y Subra- 
ya Bhatta. 17 MLJ436=80 Mad 535, 


Notes:—Ref 32 Mad 416;19 M LJ s88=6M 
L T 135; 2 Ind Cas 802; 5 Ind Cas 525, 


12 APPEAL AGAINST ORDERS IN THIS 
SECTION. 


(1) Applicability of s. 108 —Appeal from 


Order, 


419381.—C Pv O9r13; 8. 104; O 43 r1— 
=(1882'ss. 108, 588 )—Applicability of s. 108 to 


execution proceedings—inherent power or Court 
to set aside its own order, 
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CPC (1908) 0 9r 13=( 1882 S. 108) 
—Conta, 
(12) Appeal against orders in this 
section—Contd. 


§. 108 of the Code applies to execution-pro- 
ceedings. When therefore, an order was passed 
ex-parte in the execution proceedings, 
the order was one under S. 244 CPC and was a 
decree within the meaning of s, 20f the Code, 
and if it was passed without service of any notice 
under s. 248 C PC upon one of the judgment 
debtors he may apply under s, 108 C PCto have 
the exparte order set: aside. 


An appeal would lie, under s, 588, cl (9) CP 
O from an order, dismissing an application under 
8.108 of the Codeonthe ground that 3.108 
ofthe Oode did not apply to execution 
proceeding, ifthe application could be enter- 
tained under tbat section, 


The Court has an inherent power to prevent an 
abuse of its processes and is competent to revise 
an order made in the absence of the opposite 
party and withont service of notice upon him, which 
the law directs should be served, Krishna Chan- 
dra Pal vy Protab Chandra Pal. 3 C LJ 276. 


(2) Appeal from exparte decree, 


1932.—C PC O yr 13=S, 108, of 1882, 


A suit was postponed on the application of 
the defendant's pleader, but on his applying for 
further adjournment at the time fixed for hear- 
ing, the application was refused; the Court tried 


the case, the defendant not appearing 
and not being represented, and 
gave a decree for the plaintiff. An appeal 


was allowed, and the case was sent back for re- 
trial, Amritnath Jha y Roy Dhunput Singh 
8BLR44:15 W R503. 


Notes:— Dist 3C L k 23, 


(8) Appeal against ex-parte decree, argu- 
ments permissible in support of. 


1983.-C PO O9rl3=C PQ (1882) S. 108 
—Exparte decree-Civil Procedure Code (Act X1V 
of (1882) Ss. 108 and 510, 


Although a person against whom an exparte 
decree has been made,is entitled to appeal against 
it, instead of resorting to the procedure pre- 
scribed by S.108 of the Code, yet, his contentions 
on appeal must be limited either to questions of 
law or to such arguments as arise upon the re- 
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CPC(1908 09r 13=(1882, S. 108) 
Contd, 


(12) Appeal against orders in this 
section—Confd, 


cord as it stood when the exparte decree Passed, 
He is not entitled to ask the appellate Conrt to ac- 
cept the appeal on grounds which could be urged 
in an application under S.108 and to remand the 
suit for rebearingit, (4 Al] 387; 17 Bom 733323 All 
167,Ref 8 Cal 278: 93 Cal 738. Appr. 30 Mad 64, 
dissented from, ) Jadu Nath Basak y Ram 
Narayan 12 0 C 25=1 Ind Cas 329, 


(4) Reversal of Judge’s order by High 
Court. 


1934.-C PCO9 ri3=s, 108— Appeal, 


A snit having been decreed exparte defendant 
applied for a reviyal thereof, under s, 119, Code 
of Civil Procedure. The application having been 
rejected, defendant appealed, and the first Court 
was directed to enquire whether there was suffi- 
cient cause for the non-appearance of the defen- 
dant. Vhis was done, and the defendant was allow- 
ed to defend the suit, The Plaintiff then appealed 
to the Judge,who reversed the last order, Both par- 
ties then went back to the Munsif, who, on 26th 
April 1867 recorded a Procerding that the original 
exparte order was to stand, In the meantime the 
defendant appealed to the High Court, which 
Teversed the Judge’s order, Held that the effect 
of the High Court's order was torender valid 
the Munsif’s order admitting the defendant 
to defend the suit, and@ that no applica- 
tion for Teview was necessary on 
the part of the defendant. Held that the High 
Court's order, being a final decision by way of 
appealon a question which arose in the suit, 
could not be interfered with, except by the Privy 


Council. Nubo Kristo 
Chund Hattee. 


Mookerjee y Nadiar 
12 W R 874. 


(5) Absence of defendant. 


1935.—C bP C0 9113 of 1908=1882 s 108 
—Ex-parte Judgment—Adjourned bearing—Ciy 
Pro 1859 s lly, 

The provision in this section that “no appeal 
shall lie froma judgment Passed exparte against 
adefendant who has not appeared,” must be 
understood to apply to the case of a defendant 
who bas not appeared at all, and not to the case 
of a defendant who, having once appeared, faile 


a 
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C PC 1908) 0 9 r 13=(1882, S. 108) 
=-Contd, 
(12) Appeal against orders in this 
> section— Contd. 
{o appear on a subsequent day to which the hear- 
ing of the cause has been adjourned. 
Zsinul-Abdin Khan y Ahmad Raza Khan 
2A 67PC;LR5IA 233 
Notes:—Ap 23 Bom 414. Fol; 11 0 L R 537; 21 
Cal 209. Dist: 33 Cal 738 F B; 7 All 538; 
18 All 241; 20 All 195. Ref: 20 Bom 380; 8 
All 354 F B;5C LJ 247 F B; 34 Cal 403 
FB;l11C W N 329 F B. 


(6) Appeal final—No appeal—Order affect- 
ing the decision of the final case. 


1936.—C P CO 9r13=1882S. 
setting aside an ex—parte decree. 


(08-Order 


An order setting aside an exparte decree is 
final and it is not an order “affecting the decision 
of the case” within the meaning of s, 591,0 PC 
and consequently cannot be set forth as a ground 
of objection in the memo of appeal against the 
decree in the suit. Tassaduq Husain v Haiyat 
Uu-nissa, 1903 AW N 39=25 All 280; 

5 Bom LR 41=7 C W N 465. 


(7) Appeal from final decree. 


1987.—C P O09 r 18; S 104; O 43 rl; 8, 105 
=(1884 ss 108, 588, 591). 


Decree against several defendants ex parle— 
Application by one—Ground not common to 
others—Order setting aside against all—Where 
plaintiff obtains adecree against several defen- 
dants ex parte and one of the defendants applies 
under § 108, OP G., toset aside thedecree passed 
against him ew parte on a ground not common to 
the other defendants, the decree cannot be set 
aride as against such defendants, An order 
nnder $ 108,C PO,, setting aside the decree 
in toto as against all the defendants is not ap- 
pealable under S 588, but may be questioned in 
an appeal against the final decree, Qu@re.— 
Whether an order setting aside thedecree on the 
application of one of the defendants under S 108 
will disturb the decree as regards the other de- 
fendants when the decree is passed on grounds 
common to allof them. ( 25 Cal 165 considered and 
explained. 2411383 referred to. ) Gopalu 
Chetty y Subbier. 13 ML J 308= 

“ 26 Mad 104. 
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C P C A908) 0 9 r 13=(4882, S. 108) 
—Contd, 
(12) Appeal against orders in this 
section— Contd, 


(8) Exparte has been passed in regular 
apppeal cannot prefer a special appeal. 


1938.—C PC O 9r 13 of 1908= 1882 » 108. 


A party to a suit against whom a judgment 
ex parte has been passed in regular appeal cannot 
prefer a special appeal from that judgment, He 
must first proceed under s 119 of the’ Civil Pro- 
cedure Code to get rid of the er-parte judgment 


against him. Deyappa Setti v Ramanadha 
Bhatt 3 Mad HC R109. 


But See Chinnappa Chetti v. Nadaraja 
Pillai 6 Mad HCRLI. 


Notes.—Diss: 20 W R 408, Not Fol: 6 BH 
O R161. Disap:6 MHC R 1.Fol 22 WR 
537, Diss:6 MHCRI. 


(9) Re-hearing expiration of, time limited 


1989.-C PCO 9 r 13=1888 S, 
parte decree,— 

Plaintiff obtained in 1873 the execution of an 
ex-paree decree obtained in July 1873. In Novem- 
ber the defendant applied and obtained a rehear- 
ing. But his suit was dismissed on the merits, 
Held,—although s 119 of Act VIII of 1859 pro- 
vides that an order for rehearing shall be final, 
it is final only in the sense that by itself it is not 
open to appeal and that the plaintiffis not pre- 
cluded from raising the objection that the order 
for rehearing was made after the time limited 
therein and therefore ought to be set aside as 
made without jurisdiction. Runglall Misser 
y. Tokhun Misser. 2 Cal 114; 25 WR 304, 


108— ka 


(10) Appeal from order refusing applica- 
tion under s 108 


1940.—C PC O9r13,O0 41 r23;O045r 1; 
Sec 109=(1882 ss. 108, 563,564, 595 (a )—Ex 
parte decree—Remand under, s 562, C P C appeal 
from order of—S 562,C P C what can be remand- 
ed under—Final order—Interlocutory order. 


In an appeal from an order refusing to set 
aside a decree unders 1080 PC onthe ground 
that that section did notapply, the only case 
which can be remanded by the sppeal Court to 
be tried on its merits, is the application under s, 
108, and not the original case, the decree in 
which is sought to be set aside, 
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C PC 4908) 0. 9 r.13=882 S. 108) 
—Contd, 
(12) Appeal against orders in this 
section— Contd. 
Such order of remand is merely an interlocu- 
tory order relating to procedure and no appeal 
lies therefrom 


The mere fact that the High Court have certi- 
fied the sufficiency of the amountand the value 
of the suit for an appeal the Privy Council can- 
not make appealable an order which does fulfil 
the statutary conditions. Rai Radha Krishna 
v. The Collector of Jaunpore. 5C WN 133 
=11 MLJ 65=28 Cal4i2-981A28 PC. 


(11) Decree setting aside exparte decree 
Notappealed against 


1941-—CPCOQ9r 13 —Estoppel, by judg- 
ment.—Ex2cution of desree—Decree dismissing 
a suit—Affirmance of decree by High Court— 
Application to set aside exparte decree,— 


Where a suit for possession of land was dis- 
missed by the Court of first instance, and on ap- 
peal the decree of the first Court was set aside 
in the absence of the defendant and a decree was 
given in favour of the plaintiff, but on appeal to 
the High Court, the latter set aside the decree 
of the lower appellate Court and restored that 
of the first Court, and meanwhile an application 
under section 108 ofthe Civil Procedure Code 
(Act XIV of 1882) to rehear the appeal was 
successful and a decree wasdrawn up in favour 
of the plaintiff in the presence of both the parties 
which was never appealed against, the court 
could not interfere with the execution of that 
decree as if had become final, no appeal having 
been preferred against it. Mainuddin Taluk- 
dar y. Rammani Das. 9CL J 460. 


(12) Appealtreated as application under 
5 108 


1942.-CPC 0 9r 13; 041 r 11 (=Giv Pro 
Code 1882, as 108 and 651)—Ex parte decree— 
Application to set aside after confirmation on 
appeal—Rulings of the FinancialjCommiasioner, 


When an ex parte decree has been confirmed 
on appeal under s 551 of the Civ Pro Code, the 
decree of the Original Court must be regarded as 
having merged in the decree of the Court of ap- 
peal and the application under g 108 to set aside 
the ex-parle decree must be made to the appellate 
Court, in whose decree the decree ofthe lower 
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C PC 1308) 0. 9 r.13=1882, S. 108) 
-Vontd, 
(12) Appeal against orders in this 
section—Ooncld, 
Court has merged. (PLR Vol Ip 407,80 PR 
1900;4 P R 1901, Fol,21 Bom 5649,Not Fol; 24 Cal 
759311 All 819.3 Mad 1:11 All 267 Ref), Whenan ex 
parte decree was confirmed on appeal under s 551 
ofjthe © P Code, and the original Court rejected 
the petition filed under s 108 of the Code made to 
it subsequent: to the dismissal of the appeal, and 
an appeal filed against the order rejecting the 
application was dismissed. Held, that the ap- 
Plication made to the Original Court was rightly 
rejected, as it ought to have been made to the 
Appellate Court; and that the Appellate Court 
should have treated the appeal as an application 
made to it to sat aside the ex-parte decree. It 
is expedient that the rulings of the Financial 
Commissioner, more especially on the technical 
points of law, should be in accordance with the 
rulings of the Chief Court of the Punjab. 
Mahr Ranay Thaker Das. 83PL R1904 
=8 P R 1908 Rey. 


(13) Dismissal for default of Case in execu- 
tion of decree. 

1948.—C PC 09 r 13=S 108—Appeal, 

The remedy, when a case in execution ofa 
decree is disposed of in the absence of the judg- 
ment-debtor, is that provided by s 119 of Act VIII 
of 1859, and not anappeal. Sheetul Pershad 
y. Mahomed Kureem Khan 5N W 164, 
Rajpal y Chooramun 4,N W 10. 


(14) Cases in appeal. 
1944.—C P C0 9r13 of 19081883 s 108 
5. 119, Act VILL of 1859, did not apply to cases 
in appeal.Anonymous Case 1 Ind Jur 0 S 68. 
Ram Lel Chowdhry y, Surdaree Jah. 


W R1864 Mis, 21. 
Omda Bebee y. Acowrie Singh 7 W R 425. 


13 COURT'S INHERENT POWER TO SET 
ASIDEEXPARTE ORDERS. 


(1) Power ofthe Small Cause Court. 


1945.—O PCO9r 13;S 14=(1882 as 108, 
647). Exparte order—Power of the Small Cause 
Court to set aside the order. 


The Court of Small Causes at Bombay has 
inherent power to deal with an application to 
set aside an order made ex-parte and to set it aside 


ee 


401 DESAIS CENT. CIVIL 


CPC di908)09 r 13=(1882 S. 108) 
-Contd, 


(18) Court’s inherent power to set aside 
ex-parte orders—Contd. 

upon a proper cause being substantiated, Tyeb 

B-g y. Allibhai 8 Bom L R 808 

=81 Bom 45. 


(2) Acting within the powers exerciseda 
sound discretion 


1946.—C PC 09,r13=C P C s108—Costs 
—Discretion. 


Where an order under 5108 of the Code of 

Givil Procedure was granted to a defendant con- 
ditionally on his paying certain costs of the 
plaintiff by a date fixed in the order, and where 

on thedate «o fixed, such costs not having been 
paid, the Court rejected the defendant's appli- 
cation, Held that the Court was acting within 
the powers conferred on it by s. 108 of the Code 

of Vivil Procedure and had exercised a sound 
discretion. Bhikhari Das v Jawahir Lal. 

. 12 WN 216. 


(8) Restricted pecuniary jurisdiction to 
make a decree forasum exceeding juris- 
diction. 


1947—O P CO 9r 13 (1), (2) (1908) =Ss.108, 
- 540-Account suit for-Preliminary decree, appeal 
against—Exparte decree, setting aside of—Final 
decree, appeal against, if can attack preliminary 
deoree —Civil Procedure Code (Act XLV of 1582) 
Secs 108, 510—Power of court of restricted pecu- 
niary jurisdiction to make a decree for # sum 
exceeding such jurisdiction—Court Fees Act (vil 
of 1870) sec 7 sub-sec 1Vcl (f)& sec 11—suits 
| Valuation Act (VII of 1887) sec. 8. 


d The provisions of section 540 of the Civil Pro- 
cedure Code make it clear that an exparte decree 
is appealable. 


In an appeal against the final decree in a suit 
for account, the propriety of the preliminary de- 
cres may also be questioned. 


In apite of the fact that an application under 
section 108 of the Civil Procedure Code has been 
“Uneuccessfal, an exparte decree may be challen- 

ged,if there are good grounds,in a proper proceed- 
ing, for instance ina regalar euit on the ground 
of fraud,the test being whether the refusal of the 
“pplication under section 108 has already deter- 
mined the question raised in the subsequent pro- 
ding, 


‘Til 6.6. 26 
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C PC d908) 09 r 13=d882, S. 108) 
—Contd, 


(18) Court's inherent power to set aside 
ex-parte orders—Contd. 

The diamissal of an application under section 
108 or omission to prefer an appeal against 
such order of dismissal, does not bar another re- 
medy on suitable grounds, and when the law pro- 
vides an appeal against a decision, the effect of 
the omission to appeal is that the decision 
holds good for what it is worth. So far 
therefore, as concerns any other mode of relief 
available, the person who does not appeal, _is in 
no worse position than if he had appealed and 
failed, 


The jurlediction of a Courtis the authority 
Such authority 
is conferred by the sovereign power which or- 
ganises the Court and is to be sovght for in the 
general nature of the powers of the Court 
or in statutory provisions specially enacted for 
the purpose. To render the jurisdiction of a Court 
complete, it must have jurisdiction over the 
subject matter, that is, it must have power to 
deal with the subject involved in the action, 
This jurisdiction over the subject-matter can be 
given only by law and cannot be conferred by 


to hear and determine a cause. 


consent. 


Ifa court of limited pecuniary jurisdiction 
therefore, takes cognizance of a suit in which 
the sum claimed is larger tllan the amount over 
which the Court has jurisdiction, any judgment 
it may give will be void. 


The Court of the Munsiff is not competent to 
make a decrea in a suitfor accounts valued at 
legs than Re, 1,000 for an amount in excess of Rs, 
1,000 which is the pecuniary limit of its juris- 
diction, Golap Sing v Indra Kumar Hajra. 

5M LT S360=13C WN 498q 
9CLJ 367-1 Ind Cas 86. 


See also cases under. 
(1) Account suit for. 
(8) Jurisdiction. 


(4) Power to deal with an application to 


set aside an order—Exparte. 


1948—C P CO 9r 13=C PO (1882) 8, 108. 
—T P Act Ss, 87, 89—Mortgage—Order absolute 
for foreclosure or sale without notice to mortga- 
gor—Application to set aside such order—s, 108 
C PC to set aside the order, 
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C P C (1908) 0. 9 r 13=(4882, $108) | CPC (1908) 


—Conta, 


(183 ) Court’s inherent power to set aside 
ex-parte orders— (ontd. 

An orderabsolute was made under S. 89 
Transfer of Property Act, withont notice to the 
mortgagor, the judgment-debtor. The judgment- 
debtor put ia a petition, unders, 108, @ PO,to 
eet aside the order onthe ground of absence of 
notice and of frand and collusicn on the part of 
the decrae-holder. he subordinate Judge reject- 
ed the petition on the groun? that there was no 
procedure setting aside an order making a decree 
absolute.On appeal to the High Court,the Division- 
al Bench that heard it dissenting from the view 
of the law taken in 29 Cal 644,referred the matter 
toa Full Bench, Jfeld, that a Court hasan in- 
herent power to deal with an application to set 
aside an order of the kind in question 
parte and toset it aside upon a proper case being 
substantiated.The rule applied whether the order 
absolute was made under S. 87 or 89, Transfer of 
Property Act, ( 29 Cal 634, Diss ). Bibi Tasli- 


made ex- 


many Harihar Mahto. $2 Cal 253(F B) 
=9ICWNB8BI 
Notes.—Ref: 20 4.J306;7 BomLR 961: 


10C L J 492. Fol: 10 0 W N 306; 8 Bom 
L R $03 ; 8 Bom L R 675 ; 35 Cal 787; 31 
Bom 45. Dist: 4 CL J 317, 


(8) Duty of Court before issuing notice 
tothe opposite side. 


1949-CPOCO9r 13—Exparte decree, ap- 
plication to set aside, 


When an application is made to set aside an 
exparte decree, the Court, before issuing notice 
to the other side, must ascertain whether or not 
the applicant had been prevented by sufficient 
cause from appearing when his case was called 
on for hearing. Dollo y Sibla Kuar. 

9 Ind Cas 31. 


(6) Powerto remove receiver. 
1950—0O POO IX, r 13; 039, rrl to 3. 
O 40, rr 1 to 3—Court’s inherent power to re- 
move receiver —Cancelment of exparte order ap- 
pointing Receiver—Refusnl to hand over property 
to, Receiver—Practice—Temporary injunetion— 
Duty of Court. See 4LBR 356, 


(7) Jurisdiction of District Judgeto re- 
Open an exparte decree. 


1951-0 PC 09, ri3=Section 108—Decree 
exparte—Jurisdiction of District Judge to re-open 
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09 r 13=4882, S.108) 

-Contd, F 

(13) Court's inherent power to set aside 
ex-j arte orders —Contd, 


an exparte decree which wag appealed sgainst to 
the Chief Court by the plaintiff, 


In a suit where the plaintiff on obtaining an 
ex-parte decree for the major portion of his claim 
bad unsuccessfully appealed to the Divisional Judge 
and the Chief Court as regards the portion dig- 
allowed, the Vistrict Judge, on the application of 
the defendant, after the decision of the Chief 
Court, re-opened the case under Section 108 of 
the Code of Civil Procedure, 


Held, that under Section 108 ofthe Code the 
only Court which had jurisdiction at the time 
the application was made,was the Chief Conrt,and 
that the action of the District Judge in setting 
aside a decree which in point of law was no long- 
er existent at the time was altogether ultra vires 
Sayad Zahurul Hassan vy Gandu 

4 PR 1901. 


and void, 
Mal 


(8) Jurisdiction to hear the application 
—Pendency of the appeal. 


1952-OPCO9,y 13 =(1883) s. 108) 

Hearing of application under, during penden- 
cy of appeal, 

Where after preferring an spplication for gat- 
ting aside an ex-parte decree under s.108, CPC 
the defendant preferred an appeal against the 
decree, 


Held, that the first Court had jurisdiction to 
hear the application during the pendency of the 
appeal. (9 W R 301;27 Mad 602, Ref: B LR FB 
R p 363. 35 W Va 884=148 E; 7 relied on ) 
Serat Chandra Dhal y Damodar Manna. 

12C W N 885. 


Notes—Affirm: 130 W N 846, 


(9) Court to remand suit for re-hearing. 


1953-C PC O9r 13=0 P O (1882) Ss. 
108.4552, 463, 564, 885, and 640—Ex parte decree 
—Power to appellate Court to remand snit for 
re-hearing on grounds other than those specified 
in S. 562, 


When a suit is decided ex-parte, an appellate 
Court bas jurisdiction, in anappeal against the 
decree so passed te reverse the decree of the court 
of first instance, on the ground that the first 
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CP C (1908) 0. § r.43=(4882, S.108) 
=Cornta, 
(18) Court’s inherent power to set aside 
ex- parte orders— (vunid. 

Court was wrong in proceeding to decide tle suit 
ex parte, and toremand the suit for reheariag 
such order of remand not being passed under s, 
8. 562 or for any of the reasons mentioned therein 
(33 Mad 445; 23 All 167 fol: 17 Bom 733; 24 Mad 
260 not followed. 23 Cal 738; 23 Mad 447;28 Mad 
437 and 12 All 510 Ref:) Sadhu Krishna 
Aiyar v Kuppon lyengay 1M LT268FB 

=16M L J 479=30 Mad 54 


Notes:—Diss: 18 O © 25; Ref: GCL J 547= 
12 CW N 590, 


(10) Jurisdiction—Challenged in appeal 
against ‘final decree 


1954—C PCO 9rls, 38. 105=(1882 Ss. 108 
691) Ex parte decree affirmed in appeal--Applica- 
tion to set it aside. 


When a decree originally passed by the Coart 
of first instance is affirmed in appeal, the decree 
of the appellate Court becomes the decree in the 
cause,and the Court of first instance has no juris- 
diction to entertain an application to set aside 
that decree, 


A decree passed ex-parte against one of the 
defendants was affirmed on appeal of the defen- 
dants who had appeared. On the application of 
the defendant who had not appeared, the Court 
of first instance set aside the decree. Held that 
the Courtacted ultra and the appellate 
Oourt conld set it aside when an appeal was filed 
against the final decree, the orders referred to in 
S. 691 of the Code of 1882 being orders which the 
Corrt bas jurisdiction to make, but in making 
which it commits an error or irregularity. (5 
Ind Cas 526, Ref:) Palakdhari Rai vy Manka- 
ran Rai. 7 ALJ 588=6 Ind Cas 208. 


vires, 


(11) Non-appearance of defendant after 
filing written statement. 


1955.—C PCO 9r 13=S 108=8 119 offAct 
VLIT of 1859. 


A defendant filed a written statement in a 
suit, and, when the case was called on for final 
disposal, an application was made by counsel on 
his behalf for an adjournment; but the application 
‘Was refused, and no one appearing for him, the 

cane was proceeded with, and a judgment was 


i 
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C PC 1908) 0. 9 r.13=1882,S. 108) 
-Conta, 
(13) Court’s inherent power to set aside 
ex-parte orders— Contd. 


obtained by the plaintiff. The defendant 
afterwards applied for an _ order setting 
aside the judgment on the ground 
that he was prevented from appearing 


when the suit was called on. 


Held that the ap- 
plication 


was within s 119 of Act VIII of 1859, 
and the Court had no power in granting the 

order to impose terms as under section 111. 
Administrator General of Bengal v Lala 
Dyaram Doss. 6 BLR 688. 
Dayal Mistree y Kupoor Chand. 
4 Cal, 318=3 CLR 482. 


Notes :—Not Fol: 110 L R37, Ap: 4 Cal 
318; 23 Bom 414. Dist : 23 Cal 991, Ref: 
2 All 67 P C;7 All 538;11 C WN329F B, 
34 Cal 403, F B:5C L J 247, FB, 


(15) Power to restore an ex-parte decree 
once set aside. 


1956.—C PC O9 rls; O17 r 3=(1882 Ss 108, 
168)—Ex-parte decree set aside—No restoring of 
the decree as such—Default of party to produce 
evidence—Procedure, 


A Court has no power to restore an ex parte 
decree once set aside. Where the Court is acting 
under section 158, the proper course for it is to 
decide the suit as it stood then before itif the 


Judge could do so, and not to‘ restore ” the 
ex-parte decree once set aside by it, Raman 
Chetiar y Mohideen Sahib. 

17 ML J 81. 


(18 ) Jurisdiction to set aside the 
personal deree against defendants. 


1957.-C P C 09 r 13=(1882 dec 108)-Scope of 
—‘ Ex parte ’ decree—Setting aside on an appli- 
cation of one of several defendants on suffi- 
cient cause being shown, effect of :—Per Abdul 
Rahim J. 

In setting aside an exparte decree on the ap- 
plication of one of several defendants, the Court 
has no jurisdiction to set aside the decree against 
defendants other than those who have sufficient 
cause exceptin so far as the decree is one and 
indivisible, Per Wunrv J.—The object of S 108, C 
P GC, is that a successful applicant should be put. 
in exactly the same position as if no decree had 
been passed in the suit, and the decree must 
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CPC (4908) 0 9 r 13-1882, $.108) 


=Vontd, 


(18) Court's inherent power to set aside 
ex-parte orders—Contd. 
therefore, be set aside only so far as it is neces- 
sary to achieve the object, and no further. The 
decree in the case was against three defendants 
personally and the Devaswom property. The 
third defendant applied to set aside the er parte 
decree passed against him. Held per Curiam.— 
That the Court had no jurisdiction to set aside the 
personal decree against defendants 1 and Qand 
that the decree should have been set aside only in 
so far as it affected the third defendant and the 
Devaswom property, 
defendant to attack in so far as it 
made the Devaswom property liable. 
Panji Achan y Marutha Veere Kavundan. 
18 MU J 543=81 Mad 454. 


1958—CPCOo9Or 13, Secll4, O 47 rl= 
(1882 Ss 108, 623, ) 

Where a suit, against four defendants was dis- 
missed after being contested by defendants No, ] 





it being competent to third 
the decree 


and 2 only, and on appeal a decree was Passed | 


against defendants Nos 3and4, who had been 
made parties to the appeal. 


Held, that the first Court had no jurisdiction 
to revive the suit, upon an application of defen- 
dants Nos. 3and 4 under 5 108 or 623 0f O PG 
1882, Biswambhar y Sarup Chandra 

1 Ind Cas 186. 


(14) Power to re-open question order, 


1959.—0 PU 09 r3, Sec. 105= (1889, Ss, 108, 
521)—Rule discharged by High Court—District 
Judge—Order setting aside exparte 
Appeal. 


decree— 


An ex-parte decree was set aside 
tion 108 of the Code of Civil Procedure hy the 
Munsiff. Arule to set aside this order was dis- 
charged by the High Court, Subsequently on 
appeal from the final decree, the District Judge 
setit aside on the gronnd that the order under 
section 108 was not proper, 


4feld, the District Judge had no jurisdiction 
to consider the propriety of the order, after the 
discharge of the rule hy the High Court (23 Cal 
981; 25 All 280 Foll ), 


 *Held Surther :—It was not open to the plain- 
tiff tochallenge the validity of the order in an 
_ Mppealagainst the final decree, Section 591 of 
ee, . 
vd 


under sec- | 
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C PC (1908) 0. 9 r.13=1882, S. 108) 
-~Contd, 
(13) Court's inherent Power to set aside 
ex-parte orders—(vneld, 
the Code of Civil Procedure, has no application 
to such a case. Mussamut Kariman y A H 
Forbes. 8CLJ 808. 


(15) Decree under § 148 Ciyll Procedure 
Code. 


1960.—0 P C.Or 13 of 1908 =1882 § 108. 

8119 of Act VIILof 1859 did not empower & 
Judge to set aside a decree passed under s 148 of 
the same Act. Comalamal y Ramasawmy 
Iyengar, 4 Mad HCR 656. 


Notes—Fol6M HCR 262, Dist; 4M HC 
R 251; 1Mad 287. Ref: 10 Mad 270 5272; 
34 Cal 236 ;5CLJ 260; 18 MLJ 61. 
Disap19 M LJ 760, 


(16) Ex-parte decree passed on 
appeal. 


1961.—C P 0 0 9113 =§ 108—Procedure. 
M sued Aand others on a bond-debt, and 








obtained a decree sgainst A alone, He 
appealed to the District Judge, who passed a de- 
cree declaring all parties to be liable jointly, On 
the decree-holder taking out execution, two of the 
defendants applied to the Subordinate Judge under 
Act VIII of 1859, S. 119 ; and their application be- 
ing rejected, they applied to the District Judge 
who referred them to the High Court. Held that 


| the Subordinate Judgehad no jurisdiction, but 


the proper course for the parties was to apply to 

the District Judge under section 119. 

Zimutunnissa Bibee vy Muddun Mohan Pal 
22 W R537. 


(17) Power of original Court 


1962.—C PC 0 9r 13S 108 and section 567 
—Ex-parte decree confirmed on appeal— Power 
of original Court to subsequently set aside such 
decree. 


Held, that an ex-parte decree which has been 
confirmed on appeal becomes merged in the 
decree of the Appellate Court and cannot there- 
after be set aside by the Court which originally 
passed it. MehdiyBahadar 30PR1900 


Notes.—Ref 48 P R 1906. Fol 8 P R 1903, Rev 
' Cited 183 P R1907=3 ML T 63=82 P Ww 
R 1907; 68 P R 1905=59P R 1905 


409 


CPC 908)09 r 13=(1882: S. 108 | 


=Contd, 


14 ORDERS UNDER THIS SECTION ARE 
SUBJECT TO REVIEW. 


(1) Trial on merits 


1968—O PCO 9r13 O 41 r 33=(1882 ss 108, 
662)—Rehearing —Remand of case. 


In an application under sec. 108 uf the Civil 
Procedure Oode on the grounds of frau | and sup- 
pression of summons, the Munsiff rejected the 
application holding there was no fraud sud no 
suppression, On appeal the District Judge 
passed the following juigment. 


“This was an application under sec. 108, Civil 
Procedure Onde, After hearing 
pleaders, I am of opinion that this is « fit case 
for remand. Ordered accordingly that the appeal 
be allowed and the suit be remanded to the lower 
Court for trial on its merits.” 


arguments of 


Held this was not a proper judgment. The 
oase having been in fact tried on the merits the 
District Judge had no jurisdiction to remand it, 
but should have come to a conclusion on the evi- 
dence, Sonaulla Sarkar y Beakul Mandal 

7TCL4J 379. 


(2) Absence of pleader, 
1964—C PCO 9rl3 of 1908=5 108 of 1882, 


Where, in the absence of a plaintiff's pleader, 
the case was decided, it was held to have been 
decided exparte, and his proper course was held 
to be an application for review, not a special ap- 
peal, Beejoy Gobind Sircar y. Radha 

Benode Misser 10 W R, 348. 


(3) Revision. 


1965—-C PCO9r13=O0PCS3 108—Order 
restoring application. 


Held, that no application would lie for revi- 
sion of an order under s 108, Code of Civil Proce- 
dure restoring a suit to the file of pending suits. 
Kalian y. Begam 18 WN78. 


1966—C PGO9r [3=S 108-Civil Procedure 
Code, Section 622—Order under Section 108 of 
the Code setting aside an ex-parte decree—Revi- 
sion, 


an application was made to revise an order 
made under Section 108, Civil Procedure Code, 
wetting aside an ex-parte decree, such order being 
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CP C1908) 0 9 r 13=1882, S. 108? 
=-Contd, 
(14) Orders under this section are sub- 
ject to reyiew—Contd. 
made nearly seven years after the date of the 
decree. 


Held, following 114, P. R, 1883, thatno 
application under Section 622 of the Code would 
lie, the suit was one in which an appeal would 
lie, and by the word ‘“ case’’ the whole suit ia 
meant. Hassan Ali Shah vy. Salig Ram 
125 PR 1892. (But See 60 PR 1897,F.B ) 


Notes:—Ref 16 P & 1903. 
1967-C P C O 9r 13-Exparte order-Mortgaze 


suit, 


If an order absolute is made the 
Court may, on grounds analogous to those stated 
in S. 108 of the Code, srt it aside and resume 
the proceedings inter partes. It is also pen to 
review and revision in the same way; and at least 


ex-parte, 


one appeal Is generally allowed in respect of it. 
Seth Bagwandas y. Shridhar. 3NLR 55. 


1968—C PCO 9rl3; O 47 r [=(1882 Ss.10A, 
850 and 623). 

Insolvency proceeding—Ex-parte order, set- 
ting aside of—Review. 


bection 350 of the Civil Procedure Code 
contemplates that on the date fixed for hearing 
the Court shall examine the judgment debtor in 
the presence of the persons on whom notice haa 
been served or their pleaders, This should be 
strictly carried out. 


If the objector had no notice of the application 
for insolvency, he is entitled to apply under S, 
108 of the Civil Procedure Oode to set aside an 
ex parte order passed under 5.450 of the Code; but 
if notic¢és had been served on him and he was pre- 
vented by any suflicient reason from appearing 
andif the case was heard exparte under S, 860, 
he is entitled to make an application under 8, 
623 of the Civ Pro Code to set aside the ex-parte 
order on the ground that it was contravention of 


S. 350. Mool Chand Ram y. Sarjoog 
Pershad 7CLJ 268. 
(4)Ground for setting aside exparte 


decree. 
1969—O PCO 9r13=S 108—Order for review. 


Where after an ex parte decree defendant ap- 
peared earlier than fifteen days after service of 


411, 


CPC d908)09 r13=(1882, S. 108) 
-Contd, 


(14) Orders under this section are sub- 
ject to review— Concld. 
Process, and swore that nosummons had been 
served on him in the case which led to the ex- 
parte decree, and that the contract under which 
the case had been decreed against him had been 
broken by the plaintiff himself, it was held that 
good and sofficient cause was shown for defen- 
dant’s previous nOn-appearance,and a prima facie 
case had been made out to lead to the conolnsion 
that there had beed failure of jnstice. Held that, 
as this evidence was given in the presence of the 
mooktears on both sides, the COourt’s order that 
the case should be entered on the register of cases 
was @ proper order admitting the review, 
Anund Moyee Dassee y. Anund Soondur 
Mozoomdar, 13 W R 237, 


15 LIMITATION FOR AN APPLICATION 
UNDER THIS SECTION. 


1970—U P OO 9r 13=1882 S, 108-Exparte 
decree against more defendants than one-Execu- 
tion against some of the defendants—Application 
by other defendants—Setting aside decree— 
Limitation:—Where an ex parfe decree is pas- 
sed against more defendants than one, and the 
decree is executed against one of them only then 
that is not an execution of process for énforcing 
judgment against the others within the meaning 
of Art. 164 of Sch II of the Limitation Act, 1877. 
The latter can therefore apply to have the ex- 
parte decree set uside within 30 days of the date 
of any process in execution against them. ( 1888) 
P J 56 foll. ) Hanmant y. Shankar 

9 Bom L R 823, 81 Bom 808. 






1971—C P009r138=S 108—Money paid 
into Court—Exparte decree upheld—Application 
by decree-holder for payment of deposit—execu- 
tion of decree—Limitation Act, 1877, 2nd Sche- 
dule, Article 179. 


When a sum of money is paid into Court 
under Section 108, Civil Procedure Code, in order 
to be delivered to plaintiffs, should the ex-parte 
decree be upheld, such sum becomes the decree-- 
holder's money as s00n as the ex parte decree 
is upheld, and it is not necessary forhim to apply 
for execution of the decree in order to obtain pay- 
ment of the money. 

Where, therefore,in such acasethe decree- 


holder applied for payment of the deposit more 
than three years after the decree was passed. 
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DIGEST 1811-1912, 413 


CPC (1908)0. 9 r. 13=(1882, $.108) 
-Contd, 


(15) Limitation for an application under 
« this section—Concld, 

Held, that such application could not be con- 
sidered an application for execution of decree, 
and was not barred under Article I79 of the 2nd 
Schedule to the Limitation Act, Inayat Ali 
y. Lachman Singh 8 P R 1898. 


16. MISCELLANEOUS CASES 
(1) Legal right to bring the suit 


1972—C PCO 9r 13=0 Pic (1882 ) 8 108, 
Exparte order—Jurisdiction—Legal right to 
bring a suit—Considerations of policy and expe- 
diency. The legal right to bring a suit, and to 
have it determined by the proper Court oreated 
for the purpose of determining such suits cannot 
be barred upon the considerations of policy or 
expediency. Sri Vikrama Doe y Gunapuram 
7 Bom L R97=2AL J 185=9C WN 257 
=28 Mad 42=32 1A 45(P C). 


1978—C PO Or 13 of 1908=1883 8 108 
—Fraudulent personation, 


Where a party applies, under s, 119, Code of 
Civil Procedure, to have an ex-parte decree set 
aside, on the allegation that the decree was ob- 
tained upon a petition of confession of judgment 
putin by aperson fraudulently employed to per- 
Sonate him, the Court is bound to enquire into the 
truth of the allegation, and, if it be established, 
the decree may be set aside, Koroonamoyee 
Dassee vy Nobo Kishore Sein 6 WR Mis 36. 

Notes: — Fol: 3C LJ 158, 


1974—C PCO 9r 13a, 108 (1882 ). 


Application to set aside éx-parte decree— 
Transfer of officer who passed the decree—Punjab 
Courts Act, 1881, Sections 17, 28, 35. 


The exr-parte decree which the defendant 
wished to have set aside was made by O, 8 special 
Judge, invested with the powers of a Munsif in 
the Jullundur District. An application was made 
to S., another officer invested with the same 
powers and rejected on the ground that he was 
C.’s successor. 


Held, that the order was wrong under Section 
17 of the Pnnjab Courts Act, a Court designated 
asthe Court of the Munsif had been established 
at Jullundur which continued to exist notwith- 
standing O's transfer. The application was made 
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CP C (4908) 0. 9 r.183=4882;S. 108) 


—Conti, 
(16) Miscellaneous cases— Contd, 


. 
to that Court and could be dealt with by any 
officer directed to doso under the rules 
distribuion of business. 


for the 
Kutab-ud-din Rupa 


158, P R 1890. | 


(2) Right of party who hasnot comein 
to the benefit of order of dismissal of suit. 


1975—C PCO 9r 13=S,. 108 (1882), 


A suit having been decreed against a number of 
defendants, some of whom did not appear, one 
(RB) of the latter applicd for a new trial under s. 
119, Act VIIt of 1859, and the case was remand- 
ed by the Judge to the Sudder Ameen. On the 
last day of the newtrial, another (K) of the 
defendants, against whom judgment had been 
given ex-parte, tendered a written statement, in 
which it was alleged that summons had not been 
duly served upon her. was rece- 
iyed,and the suit dismissed in toto. In 
appeal, the Principal Sudder Ameen reversed that 
part of the decree which relate’ to K, on the 
Ground that she had presented no petition in 

._ conformity with s. 119 of the code, JZeld that K 
Was properly before the Sndder Ameen’s Oourt 
and was entitled to the benefit of the order of dis- 
miesal, and that the Principal Sudder Ameen went 
on too narrow a gronnd, and,should have tried 
the case on its merits. Kooroonamoyee Debia 
y Nubokishen Mookerjee 11 W R18= 

2BLR 207, 


The statement 
was 


1976—C PC 0 9r 18=0 P O (1882) S 108 
Held, that the application was wrongly rejec- 
ted, The defendant should have been leniently 
treated specially because the plaintiff had given 
his consent to the grant of the application. 
Partap'Singh vy Narain Das 
159P LR 1905=72 P R1905. 


1977—OPC 0 9r 13, 021 r89=(1882— 
Bs. 810 A, 108)—Valid deposit—Subsequent pett- 
tion to set aside decree and application to retain 
the deposit until disposal of petition. Where 
deposit was made unders, 310 A,O P CO within 
proper time for setting aside the sale and subse- 
quently an application was made to the Court 
praying that the money deposited might be re- 
tained in Court pending the hearing of anapplica- 
tion which had been made under S, 108 C P ©, to 
set aside the decree,—Z/eld, that the sale ought to 


et. 


piegEst 1811-1912. 414 


| CP C 4908) O. 9 r.i3=(1882, S. 108) 


-Conid, 
(16) Miscellaneous cases—Contd, 


have been set aside and the Lower court was 
wrong in refusing to set aside the sale. (01 W N 


132 distinguished.) Hanoomansingh y 
Luchmansahoo 8 C WN 358, 
—0 9 r13—Summons not duly served 


See OPC O9r 6. Case No 1730 
6ALJ 45, 
—0O 9rl8—Guardian for suit to be appo- 
inted by court for minor defendant. 
See C P C (1908), Case No (2846) 
(1902 A WN 76. 
—0 9 r13—See C PC(1908) S 9 Case No (9) 
28 Cal 81. 


—O 9 r18—Dismissal of suit for plaintift's 
non-appearance, 


See C PCO 9r 8, Case No 1753. 
81 Cal 150. 
—O 9 r 18—When Summons duly served} 
See CP CO9r6, Cases Nos 1724, 1735, 
36 Cal 189, 23 All 99. 


—-0 9r138—See O P C (1908) S. 2 cl 2 Case 
No (28) 8C LJ276. 


—O9r 18—See C PO O09 r 7, Onse No 
1737. 10C PLR 45, 
—0O9 r13—Application to retain the de- 
posit until disposal of petition, 
See C P C (1908) O 21 r 89. Case No (2615), 
8C WN 355, 
—0O9Fr 13—SeeC PCO 9ri]l Mase No 1824 
8 C WN 621. 


—O 9 r18—Applicability and Scope. 
See CPCO9r 9. Case No 1789. 
26 Mad 599. 


—0O9r 13—Order Setting aside an exparte 
decree no appeal lies from 





SeeC P CO 43r.1 Case No 3165. 


103 P R 105, 
CPCO 9rl40SriSi15. See Revi- 
vision, 6 OC 216 
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C PC (1908)09r 13=(1882 S. 108) | CPC 908) 0 10 r I=; 1882 S. 117) 


=Coneld, 


(16) Miscellaneout cases —Concld. 


—Conceld, 
case was remanded to the Oourt of first instance 


(8) Whether an auction-purchaser is a | for retrial. Dullichand v Ajudhia Pershed. 


necessary party toan application to set 
aside an exparte decree. 


1978—0O PCO, 9 r 14=5,108-Certain property 
was sold {n execution of an exparte decree. 


The jndgment-debtor has applied toset aside 
the decreeand made the auction-purchaser a 
party to the application. He is not a necessary 
party as he does not come under the description of 
“ opporite party” in s. 109 of O P Code, 

Jotindra Mohan Poddar y Srinath Roy. 
26 Cal 267. 


1979—C PC Oy r 14 —(1882 sec. 109) “Op- 
posite Party"—Attaching creditor of decree— 
Notice not necessary, 


An attaching creditor of a decree has no interest 
in the decree within the meaning of s, 373. Civil 
Procedura Code and when his name does not ap- 
pear on the record he is not an “opposite party” 
within the meaning of s, 109 Oivil Procedure 
Code so as to be entitled to apply for execution. 


Obiter:—He is a representative of the decree- 
holder for purposes of execution within the mean- 
ing of sec. 344 Civil Procedure Code 1882, and is 
entitled to apply for execution. 20 All 38; 39 Mad 
811 Ref. Sevugan Chetty v Obla Munisami 
Aiyoer. 8 HLT 237=20MLJ 524= 

7 Ind Cas 66. 


CPCO010r 1=S. 117 of 1882. 


Notes:—This rule corresponds to section 117 
of the © P Code, 1882, with some change 
inthe language and phraseology, but 
without any change in the meaning. 


—O0 10 r 1—Dismiasal of suit for plaintiff's 


non-appearance. See C PO O 9r § Case No 1757. 
83 Bom 475, 


C PC (1908) 010 ri=( 1882) s. 117 
See Plaint—Rejection of plaint. 
AWN (1905) 170. 
1980—O PO 010, r 1=( 1883, s, 117 =1877, 
s. 117)—Remand for retrial for non-compliance 
with provisions of. 
Where the parties were not properly examined 


in the manner provided for by s. ll7 of the Code 
and thore was an abuse of written statements, the 





9CPLRi1. 


1981—U P 00 10r 2 (882 s, 118)—Statoment 
made under—Not to be regarded as deposition, 


8.118 was provision merely to enable the 
Court to ascertain what were the questions in 
controversy between the parties and was not in- 
tended to be in substitution for the regular exam- 
ination on oath. Any statement made by a party 
while being examined under that section was bin- 
ding only on the person who made the statement. 
Janki Prasad y Arku Lal, 2ALJI777. 


1982A—C PC O 10 r2=:1883 gp, 118, 119 (1859 
8. 125)-Non-appearance of defendant-Appearance 
by pleader, 


Where defendants summoned under 8, 41, Act 
‘II of 1859, did not appear on the day fixed for 
them to appear and answer, and their reasons for 
non-attendance not having been considered suffi- 
cient,they were not allowed to appear in the case, 
~ Held, that the Court of first instance was juati- 
fied in disposing of the case in their absenee, and 
that s. 125, Act VIII of 1859, contemplates a care 
in which a party who has appeared at the proper 
time afterwards appears by pleader. Joy 
Prokesh Singh y Meghraj Singh. 

12 W R207. 


—CPC 010,r. 2 O 14, rrl, 2, 3— 


See—Practice and procedure, 


-C PC 010 r,2-See Rules of High Courts 
and Supreme Courts, Bombay. 


CPCOi0r 4=S. 126 of 1882. 


Notes:—This rule corresponds to section 190 
of the O P Code, 1882, with some additions and 
alterations. The word “where” has been substitu- 
ted for the word “if” in the beginning, and the 
words “or any such person accompanying a plea- 
der as is referred to in rule 2, have been added 
after the words “by a pleader” in sub-rule qd). 

1988—C PC 010,r 4, 08,rl, 0 7,r 15=(1883 
8.120, 86, 60)—Order appealable-S, 588-Omission 
to mention—Order directing party to appear in 
person. 

The Subordinate Judge ordered some of the 
defendants to appear in pergon in his Court with- 
ous mentioning the section under which, the order 
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CP C 4908) 0 10 r 4=(1882, S. 120) 
-Contd, 


C PC (4908) 010 r 4=(4882, S. 120) 
—Contd, 























was made, Held, that the order was an order trial to prove which of his absent witnesses against 


underS 120C P GC. (1882). whom he had applied for further process to be is- 
sued, were material, the proper course for the 


Where a Court purporting to act under the Judge was to allow the plaintiff a certain time to 


Cly. Pro. Code passes an order for the personal produce evidence upon this point, upon payment 
by him of all the cost of adjournment. Pearee 
Mohun Bose y Hurish Chunder Ghose 


17 W R141. 


appearance of a party, but omits to quote the 
section under which the order is passed, held, that 
such an order is open to appeal. Abdul Jalil v 


Humera Bibi 6 AL J340=2indCas463.| 49g6—0 P C 0 10 1 4=S. 120 of 1882, 


Issues having been settled, the plaintiff was 
1984—C P CO lor 4=S, 120—Appeal—Oivil 


Procedure Oode, s, 588, cl. 10-Personal attendance 
of plaintiff. 


summoned at the instance of a defendantto at- 
tend the Court and give evidence on his behalf on 
the day fixed for final hearing. The ylaintiff re- 
fused to attend on the ground that on account of 
Asued B and@ for Rs. 97 on a wortgage- bis rank he was exempted from personal attend- 


“bond. The defence was part satisfaction | 22° The first Court considering the personal ap- 


pearance of the plaintiff necessary issued an 
order under 8. 120 of the Civil Procedure Code, 


which was endorsed by plaintiff on the 


back of the bond. A decree haying been 


passedin favour of the plaintiff for a smaller | that he should attend and on his failure to do 


so passed a decree against him, The High Court 
in second appeal held that the lower appellate 


amount than sued for (Rs. 56), plaintiff appealed. 


The Appellate Vourt remanded the case for the 


trial of an issue relating to the genuineness of the | Court was right in holding that under the cir- 


endorsementon the back of the bond sued upon. cumstances the order and the decree of the Court 


of first instance were alike illegal, as the plain- 


The first Court, in course of the trial upon remand 
tiff having appealed by a pleader the Court had 


no power to issue an order under the section un- 


directed the personal attendance of the plaintiff 


to answer to the genuineness of a letter produced 
less the pleader had refused or was unable to an- 


swer a material question. Satu v Hanment- 


rao Gopalrao Nimbalkar. PJ(1890) 217= 
28 Bom 3818. 


by the defendants, The order was set aside in ap- 
peal. Held, that no appeal lies from an order pas- 
sed under the first paragraph of s, 120, Held, that 
the order under s.120 of the Qivil Procedure 
Code, from which an appeal is allowed by s, 883, 1987—C P CO 10r4=(1882 s.120)—Court— 
cl, 10, is an order under the second paragraph of Questions-Pleader. 
s. 120, Ram Charan y Lala Shambhuj Nath. 


i t und: . 12 
30 CSI. The power vested in a Court under 8 120 of 


the O P © 1882, are discretionary. The intention 


1985—O0 P00 10r4=8, 120—Inability ot | of the section seems to be to enable the Oourt not 


F : t int d up by obtaini 
pleader to answer material questions- Materiality only/to, gabiobeanre points oon a Oy Oe eRe 


information from either of the parties, but also if 
of absent witnesses. 

possible to get admissions so as to narrow down 
the issues. Bhimrao v Venkatrao, 


5 Bom L R 687 


Instead of dismissing plaintifi's suit om ac- 
~ connt of his pleader’s inability on the day of 


Til C C. 27 


= 
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CPC 4908) 010r 4=(1882, S. 120) 
-Coneld, 


1988—O PCO 10 r4=S. 120 of 1883, 


An application to raise an attachment was 
dismissed because the objector was absent on the 


adjourned day of the hearing, 


Heid, that,under s, 120 there ought to have been 
an inqulry whether the objector was absent with- 
out lawful excuse, Deochand y Bhawani. 

1896P J 628, 


1989—C POO 10r 45, 120 (1882) =8, 127 
(VIII of 1859.)—Dismissal of suit on inability to 
answer material questions, 


The plaintiff's mooktear being unable to answer 
certain questions necessary for the statement of 
the proper issues, the plaintiff was called upon 
either to appear personally and reply to the Co- 
urt’s queries, or to send some one who could ra- 
ply. Having done neither,— Held, that the lower 
Court was competent to dismiss the suit under g, 
127 ,Act VIII of 1859, Nilmonee Singh Deo 
v Ram Huree Misser. 2WR 161, 


CPCO il r 1=(1882) s, 121. 


Notes—This rule corresponds tos, 121 of the 
O P Oode 1882, with several additions and altera- 
tions, 1t follows English Or. XXXI,r1. 


“The provisionsin the Code ag to discovery 
are based on the rule of English procedure in 
force at the time whén it was Passed. Since 
then the English procedure has been amended 
and is now contained in Order XXX1. This Order 
has in effect been adopted in the rules Tegnlating 
the procedure on the original side of the High 
Conrts of Calcutta and Bombay and has, it is 
believed, been found to work satisfactorily in 
practice, 


On the other band, in Mufassil Courts little 
usé has yet been madé ofthe machinery of dis- 
coveryand the Committee therefore think the 
rules of the Calcutta and Bombay Hich Courts on 
their origina! sides, may be safely adopted with- 
Out risk of disturbing a procedure with which the 
Mufassil Courts have become familiarized, 


This will secure uniformity of practice and the 
advantage of commentary on the tules prescribed 
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€ PC (1908) Oli r 1~(1882, S. 1421 
~Coneld, 

by the English decisions,”—See the Report of the 

Special Committee 


See cases under:-- 


(1) Interrogatories, 
(2) Practice—-Oiyj) 
gatories, 


Cases—-Interro- 


C PCO 11 r1—Omission to make a puisne 
mortgagee party to a suit—Registration-Notice- 
Transfer of Property Act 1882 ss, 3. 85. 

See CP CO 31, 


CP COr 2 


Notes—This rule is new it follows English O, 
sl r.2 


CPCOti r 3=4882) S. 123 


Notes:—1his rule corresponds to section 193 . 
of the C P Code 1882, with some additions and al- 
terations and it follows the English O, 31 r, 5 


CPCOUr4 


Notes:—This rule is new; it follows English 
Or. 3lr, 4, 


CPCOfir 5=4882)s. 124 


Notes:—This rule corresponds to s, 124 of the 
OP Code, 1482, with some change in the language. 
It follows English Or XXXI, r 5, 


CPCOflr 6=/1882) s. 125. 


Notes:—This rule corresponds to s. 125 of the 
C P Oode, 1883, with some additions and altera- 
tions. 1t follows English Or, XXXI, r. 6 


CPCOlir8=1882s 126. 


Notes—This rule corresponds to s, 126 of 
the © P Code, 1882, with this modification that 
the words “ from the sercice thereof" which oc- 
curred after the words “ten days’ in the old Oode 
have been omitted. It follows English O. XXXI 
r. 8. 


CPC O11 r 11=(4882) s 127. 


Notes.—This rule corresponds to eection 137 
of the C P Code, 1882, with some alterations and 
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CPC (1908) 0 11 r 11=882, S. 127) 
-Ooncld, 


omissions. The proviso attached to the old sect- 
fon has been omitted, It follows Euglish Or 
XXKI,r 11. 


CPCO Ur 12=(1882, s 129) 


Notes.—This rule corresponds to section 139 
of the O P Code of 1882, with much elaboration, 
and it follows English Or XXXI. r 12. 


Seo Cases under:— 


Q) 
@) 


Inspection of Documents 
Practice—Civil ases—Inspection 





and Production of Documents, 
Appeal exparte Cases Case No. (879) 
7 All1i69. 


(3) 


(4) 
(6) 

—0 Il r 12 ( =1882, 6129 =1877, 6 129). 
Order for discovery when allowed and dis- 
allowel—See 12 CL J 505=8 Ind Cas 107. 


—0 11 r12 
SeeC PCOTr 14 Oase No 1679. 


11 P RJ1902 
CPCO ii, r 13 


1990-O PCO Xirrl3, 18 (2)—Fillng of 
alidavit of documents by one party—Subsequent 
apelication by other party for discovery and in- 
speotion—Not precluded. 


Oontempt of Court 
Tnterrogatories, 


The filing of an affidavit of documents under 
OXI, r 18, Gly Pro Gode, 1908, by one party, 
does not preclude the other party from making a 
subsequent application for discovery and inspect- 
fon under O XI r 18 (3). Basanta Kumar 


Goswami y Kumudini Dasee. 88 Cal 428. 
—0O11r13 
BeeC PO 0,7 r 14 Case No 1679 
11 PR1902. 


CPC Off r 14-4882) S 130. 


Notes.—This rule corresponds to section 180 
with some additlonsand alterations, It follows 
English or 81 r 14, 


CPC 4908) O 11 r 14~(1882) s 130. 


See Cases under:— 
(1) Inspection of documents 


DIGEST 1811-1912. 422 


C PC4908)0 Ilr 14=(4882, S. 130) 
—Voneld, 
(2) Practice—Civil Cases— Inspection 
and production of documents. 


CP C(1908) 0 11, r14 and0iir 21= 
1882 Ss 180, 136 

See (1) Written statements 59 P R1892. 
(2) Evidence Act 1872, 5135. 


1991.—C P O O 11 r 14—(1883) 8 130).— 
Disoovery—Materiality of 
Civil Procedure Code—Oourt calling for doca- 
ment for its own inspection.—Where discovery 
and inspection is sought of Certain documents and 
their materiality is denied by the other side, the 
Court ordered under S 180 of the Civil Procedure 
Qode the production of the docnments for the 
purpose of inspection by itself. Gurmuk Roy 
vy Tularam. 28 Cal 424=5 C WN 153= 
11 ML J 65=281A28PC. 


evidence 6 180, 


1992—O P O Oll r 14-(1883 Sec 130).— 
Production of documents by order of Court— 
Whether opposite party entitled to inspection— 
Discretion in revision. 

Where documeuts sre produced by one party 
in obedience to an order of the Court made under 
Bec 130, of the Civil Procedure Code. 


Held that the High Court should not interfcie 
in revision with direction exercised by that Court 
in premitting or refusing inspection of the said 
documents by the opposite party. 


But the discretion should be exercised on 
certain principles, where documents have been 
filed as relating to matters in issue in the suit, 
the opposite party should be allowed to inapect 
and take copies of them unless they are privileg- 
ed inlaw, relate exclusively to the case of the 
party producing them, and contain nothing sup- 
porting or tending to support his opponent's case. 
9 Mad 267, 18 Bom 35, Fol: P Balamony vy. 
Ramasawmy Chettiar 2OMLT &88= 

17 M LjJ 79380 Mad 230. 


CPC Ofir 15=(1882) s 131 


Notes.—This rule corresponds to section 13] 
of the C P Code, 1883 with several] additions and 
alterations. I: follows the English Or XXXI, 
ris. 
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CPC 4908) 0 i4r 15=S. 134 (1882) 


-Conela 


See Cases under:— 


(lt) Iuepection of documents 
(8) Practice—Ciy!) Oases—Inspection & 
production of documents. 
CPC OXI Fr 15—Inspection of docu- 
ments, jurisdiction of a Judge to give—See— 
Letters Patent, High Court, 1865—Bombay cl 15, 


CPPOtir 16- 


Notes.—This rule is new and it follows the 
English O 80 r 16, 


CPCO ir i7 (1993)=s 132 (1882) 


See Cases under; — 
(1) Inspection of documents 
(2) Practice—Civil Cases— Inspection. 
and production of documents, 


CPCOMlri8 (1) of 4908=s, 133 
1882 ) 


Ree Cases under:— 
(1) Inspection of documents 
(2) Practice—Civil Cases—tnspection 
and production of documents, 
—0O 11 ris. 


SeeCPCOllri3 Case No 1990 
38 Cal 428. 


C PCO fi r 18 (2)=(4882) s 134 


Notes.—Snb-rule (1) of this rule corresponds 
to seo. 133 and sub-rule (2) eorresponds to sect. 
fon 134 of the C P Oode 1882, with several ad- 
ditions and alterations; and it follows English 
Or XXX], r 18, 


CPCOfiri8(2) Of 4908=S 134 
(1882) 


See Cases under:— 


Q) Inspection of documents 
(2) Practice — Civil Uase — Inspection 
and productioa of documents, 


CPCO 11 r 20=(4882) s 135 


Notes.—This rule corresponds with section 
185 of the C P Code, 1882 with some verbal chan- 
gesonly. It follows English Or XXX1, r 20, 

7 
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C P C 4908) 0 11 r 20=S 135 4882) 
—Uoneld 


See Case under:.— 
(1) inspection of documents 
(2) Practice—Civil Cases— Inspection 
and production of documents 


CPCO tir 21=(1882) s 136. 


Notes.—This rule corresponds to paras. 1 and 
2, of section 136 of the @ P Code of 1889, with 
some alterations and omissions, The word 
defended, has been substituted for the word 
“answered.” Para. 3 of the old section, relating 
to criminal prosecution for non-compliance with 
the order, has been omitted, Lt is based upon 
English Or XXX1 r 2, 


CP CO iir 241 1908)=s 136 4882) 


See Casee under: — 


qd) 


Inspection of documents 


(2) Practice—Civil Cases —Inspection 
and prodnetion of docnments. 

(3) Appeal—Exparte Cases, Case No 
(579) 7 All 159. 

(4) Contempt of Court 

(5) Interrogatories, 


1993.—C PCO XIr 2l—Penal Code Sal75 


and 188—Difference between s 136 of the old, and 
Order XI, Rule 2. 


Held, that a party to a suit failing to comply 
with an order for production or inspection of 


documents can be dealt with only in the manner 


prescribed by Order XI, Rule 21, and is not pu- 
nishable under the P O, Ram Chand 
15 P W R 1910 (Cr) =5 Ind Cas 842. 


1994.-CPCOlir 21= (1882 s 136 )—Scopa 
of— Discretion—Defence when to be struck off. 


S 136 of the Gode of Civil Procedure is based 
upon Order 31, Rule 21 of the Supreme Courts in 
England. It renders the defendant liable to 
have his defence struck out upon failure to an- 
swer an interrogatory. It does not make it obli- 
gatory upon the Court to strikeout the defence 
under all circumstances whatever. 

If there is contumacy or obstinacy on the part 
of the defendants or a wilful attempt,to disregard 
the order of the Court, an order under a 136 of the 
Civil Procetnre Codeis appropriate. W, N, 
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‘CPC 4908) Oli r 21=4882, S. 136) 
—Uorta, 

(Eng) 201; W N (Eng) 229W N (Eng) 193; 34 

LT 752: 5 Cal 7075 C L R509; 9 Cal 923 Ref 

Banshi Singh y Palit Singh. 7CLJ 295. 


1995.—C PO O llr 21 (=Civ Pro Code 1882, 
8 136)—Procedure—Circumstances under which 
8 1836should be applied—Under delay of plain- 
tiffin moving Court. 


The provisions of 5 136 of the Code of Civil 
Procedure ought not to be put in forcé except in 
in extreme cases. Where thedetendant had not 
complied with an order for discovery within the 
time limited by the Court's order in that behalf, 
but had subsequently been permitted to file a 
written statement and to produce documents 
which he reliedon in support’ of his defence, 
which documents remained upon the record of 
the case for some six monthsibefore the plaintiffs 
applied under s 136;and where, further, itappear- 
ed that the plaintiffs had been in no way pre- 
judiced by thenon-compliance of the defendant 
with the orders of the-Court, held that the Court 
had not properly exercised its discretion in ap- 
plying s 136 andstriking out the defendant's 
defence. (5 Cal 707 Ref:) Sobha Ram yv 
Sardar Singh A W N 1897, 140. 


1996.—_CPCOINr 21=S 136—Exercise of 
powers given by section.— 

The powers given to the Court by s 136 of Act 
Xof 1877 should not be exercised except in 
extreme cases, Sham Kishore Mundle v 


Shoshi Bhoosan Biswas. & Cale 707: 
56 CLR 509. 


Notes:—Ref:7 0 L J 295. 


1997—C PCO 11 r21—(1882 5. 16). 

The plaintiff and his witness were present on 
the date fixed but the case was teken up, and 
the witness was directed to attend on the next 
hearing, On the adjourned hearing the plaintiff 
appeared but the witness did not appear. Held 
that the suit should not be dismissed, although 
fresh summons was not issued to the witnesses, 
24 Mad 200 referred to. The Collector of 
Jaunpur y Kabuli Rai. AWN (1905) 92= 

2ALJ 345, 


1998—O PCO O XIr 2l=s, 136 of 1882. 
| Held that a Court has no power to strike out 
the defence of a defendant of its vn motion un- 


tae 
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CPC 908) 0 ll r 21=4882, S. 136) 
-Contd, 


ders, 21 of Order XI of theC PC. 80 PR 1889; 
59 P R 1892, Fol. Lala Das vy A Spratt. 
84 PLR 1910=8 Ind Ces 245. 


1999—C PCO11,r 21=s, 136—Minor. 

In asuit in which the principal defendant 
was a minor under the guardianship of his step- 
mother,tbe plaintiff applied for the production by 
the minor of certain account books which had be- 
On this 
application the Court issued a summons under s, 
136 of the Code of Civil Procedure to the gminor 
to appear and produce the books, Some were 
produced, and it was stated on behalf of the mi- 
nor that if there were others and they could be 
found they also would be produced. The remain- 
ing books, if there were any, were not produced, 
and it was stated on behalf of the minor that 
they could not be traced. Ultimately, on the 
motion of the plaintiff, the Court took action un- 
der s, 136 of the Code and struck out the minor's 
defence to the suit. Onthe same day that tha 
plaintiff applied to the,Court to take action un- 
der 8, 136, the minor himself appeared and made 
an application stating that his gnardian was col- 
Inding with the plaintiff, and asking for the ap- 
pointment of another guardian, also asking the 
Court to appoint a guardian ad litem. Held that 
under the above circumstances the Oourt was 
wrong in exercising the powers given by s. 136 
of the Code. Kamta Prasad y-s3Kamta Nath, 

16 W N 156. 


longed tothe minor’s deceased uncle, 


2000—C PCO11121—Ss. 136, 188, 139 
—Failure to comply with or directing defendant 
to produce documents by specified date —Defence 
struck out and case heard exparte. 


Plaintifi’s plaint was filed in the District 
Court on_the 23rd December 1895, and the 9th 
February 1896 was fixed for defendant's appear- 
ance, The latter appealed on the said date, but 
the case was put off to the 84th February, on 
which date defendant filed his defence. After 
several adjouroments, issues were drawn and the 
parties examined on the 2nd April, and at close 
of the day’s proceedings the/District Judge record- 
ed an order to the following effect: ‘Case for eyi- 
dence on the Ith and 26th May, Defendant must 
file the documents he has in his possession and 
copy of his account-book by 5th April.” On all 
the adjourned dates, except one defendant wag 
present in person in Court, 
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C PC 4908)0 I r 21=4882, S. 136) 
~Contd, 


On the 2nd April plaintiff had a notice served 
on defendants for the: production of his books 
and certain letters, and on the 9th Aprildefendant 
gave plaintiff notice under Section 133 of the 
Civil Procedure Code, offering inspection at a cer- 
tain place on the 19th. Onthe 2Ist April, after 
inspection by the plaintiff. defendant applied for 
leave to remove his books to his shop, and on the 
followidg day the District Judge gave the requir- 
ed permission. Plaintiff called defendant as his 
witness for the 19th May, bnt the notice was re- 
turned unserved will the endorsement that defen 
dant had gone away. Thereupon plaintft’s plea- 
dear complained that defendant had kept out of 
the way to evade service, and had not complied 
with the order of the 2nd April. The'Court was, 
therefore, asked to proceed under kection “136 of 
the Code, by striking out defendant's defence, 
and to decide the case ex parte. The Court held 
that the said order was one under Secticn 180 of 
the Code, struk out the? defence under Section 
136, and after taking some evidence for the plain- 
tiff, decreed the claim in full, The decree having 
been upheld by the! Divisional Oourt on appeal, 
defendant appealed to the Chief Court. 


Held,that the lower Courts bad erred in treat- 
ing tbe order of the 2nd April as one passed under 
Section 130 of the Code, and that the District 
Court was not justified hy defendant's non com- 
pliance with the said order in striking outthe de- 
fence and deciding the case ex parte. 


Section 180 of the Code does notapply to a 
general direction, without any particnlar object 
in view, to a party to produce all documents in 
his possession by a cerlain date, and (semble) the 
order therein referred to is meant to be served 
On the party to whom it is given and not merely 
to be verbally announced, so that compliance 
would depend on his memory or his understand- 


ing of it, 


Held, farther, that even if the order in ques- 
tion had been one under Section 130, it could 
not be legally given in respect of the, copy of de- 
fendant’s accounts as they were not in existence, 
and therefore not in the possession or power of 
defendant, when it was passed. 


- Section 136 of the Code requires to be worked 
with caution and should be made use ofonly as 
a last resort, and it is always proper to make the 
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C PC (1908) 0 Il r 21=(1882, S 136) 
-Conold 


order a conditional one, and to grant a little fur- 
ther time for compliance, Jaisukh y Dina 
Nath, 58 P R 1898. 


2001—C PC 0, 11 r 31=(S, 136 Ciy Pro 
Code 1882)—Order under—Appeal. 


As an order under S. 136 0 P 01882 diamiss- 
ing a suit comes within the meaning of a “decree” 
an appeal lies from it. Khushali Mal y Pala 
Mal. 43 PR 1898, 


Notes:—Ref: 131 PR1907=51P WR 1907. 


2002-OP 00 1lr2l (=olds 1360 POC 
1882)—Inspection of docnments—Non compll- 
ance with order for ~Power of Appellate Court. 


Ifthe Court of the first instance has.not 
punished the plaintiff for his contumacy under 
8. 130, the Court of appeal has no power to punish 
the plaintiff by way of dismissing the suit on 
that ground, Amir Chand y Tirkah, 

386 P R1900, 

2003—C PC Ollr. 21. 

Power of Registrar (original side) to dismiss 
suit under, far want of prosecution. Rules of High 


Courts and Supreme Courts, Calcutta, 
6 CLJ 874, 


—Oll.r 21; 0 i6, r 20—Defendant exa- 
mincd as plaintiff's witness—Adjourned hearing- 
Undertaking to appear on—Failure—Defence 


struck out—lIllegality. See 10MLT 451, 
—O 11 r21=18825.186 See Practice 
—Civil Casea—Interrogatorles, 80 C172. 


—O 11r 21-See CP 00 5r 3.Case No 1605, 
AW N 1895, 148, 


CPCO iir22 


Notes:—This role ts new and 
English O 31 r 24, 


it follows 


2004—CPCOlIIr22 G1 15—‘Jadgment’— 
CPCS. 135—Order under—Appealability of. 

An order under S, 135 of the Civil Procedure 
Oode is not a ‘judgment’ within the meaning of 
Ol. 15 of the Letters Patent, and hence no appeal 
lies from stich an order, Secretary of State ¥ 
Jehangir, « Bom LR 342, 


CPCO fir 23. 


Notes—This rule is new and it follows the 
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CPC 4908) 0 il r 23-Concid, 


case of 19 Bom 350 and of 10 Bom 167, where it 
has been held that an affidavit of documents may 
be required from a minor defendant; and it over- 
Tides the case of 22 Cal 891, where it was held 
that an infant party cannot be compelled to give 
discovery by affidavit and inspection of docu- 
ments in his possession ; and that the penalties 
prescribed by rule 21 (s. 136 of Act XLV, 1882) are 
obyiously inapplicable to infants and persors 
under disability. 


CPC 0 i2ri. 


Notes—This rule is new and it hus been bor- 
rowed from English Or 33, rl. 


“The committee think the practice of admis- 
sions may with advantage be extended to facts 
as wellastodocuments. The procedure is not 
compuleory,but its adoption would result in chea- 
pening and expediting litigation, and it is hop- 
ed that its use will be encouraged by Courts.” — 
Seethe Report of Special Commitice. 


CPCO12 r 2=(1882) S. 128. 


Notes.—This rule corresponds to section 128 
of the © P Code, 1882 with several alterations 
and additions and it has been borrowed | from 
English Or XXXII, r 2. 


CPCO12r3. 


Notes: —Vhis rule is new and it has been bor- 
rowed from English O 33 r 3. 


CPCOi2r 5. 


Notes.-This rule is new andit has been bor- 
rowed from English O 32 r 5. 
CPC 012 r6. 
Notes.—This rule is new] and git bas been 


borrowed from English or 32 x 6. 


cPCO127r7. 


Notes:—This rule is new and it 
borrowed from English or 32 r 7. 


CPC 0O.12:rs8 


Notes. —This rule is new and it has been /bor- 
rowed from English{or 32 x 8. 


has Ebeen 
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CPC O13 r 1 G=d882) s. 138= 
859 s. 128. 


Notes.--Sub-rule (1) corresponds to section 
148 of the © P Code, 1882, with some material 
changes. The words, ‘* shail produce” have been 
sustituted for the words, “shall bring with them, 
wid have in readiness at the first hearing of the 
suit to be produced when called for by the Court” 
which occurred in the old section, The change 
is material, as under the present rule the parties 
shall haye to produce all documentary evidence 
in their possession and power at the first bear- 
ing of the suit; but under the old section, the 
parties were simply required to bring with them 
and to have in readiness all their idocuments, 
which they had to produce only when called for 
by the Court. 


CJause (2) of this rule corresponds with the 
first para of s. 140 with some alterations which 


are not material. 


—018ri—See CPOO11r21 Case No 
2000, 58 PR1898. 


2005.—C PC O 13 r1(1)=S, 13 8 (1888), 


The main Object of s. 128 was to prevent 
parties from manufacturing evidence pending the 
trial, to meet unexpected exigencies, and not to 
shut outtrue, good, and valuable evidence, 
merely because the party had, {without good and 
assignable cause, abstained from bringing it 
before the Oonrt atthe first hearing. Ikram 
Hossein vy Ram Lochun Dutt. 23 WR 29. 


Notes:—Fol 22 Bom 173,120 W N 518=8 
CLJ 147; Ref 60 L 621. 


2006.—C PCO 18r1 (1)=(1889 #138) 
scope of, 


Section 138 of the Code was enacted to pre- 
vent fraud by the late production of suspicious 


‘documents and not to shut out formal evidence 


beyond suspiolon, such ag certified copies of pub- 
lic documents like recordsof Government or judi- 


Lilabati Misrain y Bishun 
6C LJ 621, 


cial proceedings. 
Chobey. 
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CP C1908) 0 13 r 1 ()=1882,5.138) | CPC 4808) O13 r 1 (b=(4882,S 138) 


- vontd, 


2008.—O PCO 13 r1(1)=S. 138 Preducti- 
On of documents, 


8.138 of the Civil Procedure Code was 
enacted to prevent fraud by the late production 
of suspicious. documents, and not to shut out 
formal evidence beyond <‘uspiciun, such as 
certified copies of public documents like records 
of Government. 23 W K 29 followed. Ranchhod 
Hirabhai y. Sereetary ofState For India. 


P J 1846, 217=22 Bom 173. 


Notes:—Ref 6C L J 621 Fol: 2G WN 312 
=8CL J 147. 


2009.—C PC O 13r1 (1)=1882, ss. 138 and 
139 (1859 s, 128)—Documentary evidence,— 


Parties are required to have with them in 
Court, at the first hearing of the suit, all their 
documentary evidence, but need not file it then 
unless it is called for. Mahbub/ Hossein y. 
Patasu Kumari. 1BLRAC120; 

10 W R 179. 


2010.—O PC Ol3ir 1 (1)=S. 138 Docu- 
mentary evidence production of,— 


A party is,bound under Act VIII of 1859, s. 
128 to be prepared at all points with his docum- 
mentary evidence, andas_ soonas the Court has 
framed the issues which it thinks proper to lay 
down, at once to tender (if called upon) the doc- 
umentary evidence bearing thereon. The 
words‘ first hearingin the suit” are defined 
by s-139 and do not mean the first hearing 
on the issue. Gour Huree Chow- 
dhry v Pran Huree Laha. 21 W R 49, 


2011.—C P 0013, r 1(1)=S. 188 (1882) 
6.138 (1859)—Filing documents with plaint— 
Translation of document, 


By s. 128 of Act VIII of 1859 it was not ne- 
cessary to file with the plaint all the documents 
that the plaintiff intended togivein evidence, 
A document which is to be given in evidence need 
not be translated previous to the hearing of the 
case. Kameenee Dossee y Hurromoney 
Dossee. Bourke, 0 C 91; Cor 151. 


2012..C PCO 13 rrl (1) 2, S, 160=(1882 ss, 
188, 189, 684)-Documents when to be filed-Second 
appeal—Erroneous exercise of discretion—Ciyil 
Procedure Code Sec. 584. 





~Contd, 


Tt is not obligatory on the plaintiffs, unless 
they are called upon to do go, to produce docu- 
ments which are not such as ought to have been 
produced in Court when the plaint was presented, 


Itis for the Court of first instance _ to decide 
whether the documents which ought to have been 
mentioned in the original list, or ought to have 
been produced earlier were not so produced for 
good and sufficient reasons. 


Section 138 of the Code of Civil Procedure 
was enacted to pravent fraud by the late produ- 
ction of suspicious documents, and not toshut 
out formal evidence beyond suspicion such as 
certified copies of public documentsor records 
of judicial proceedings, 


When a suborbinate Court has refused in the 
erroneous execrise ofits discretion to receive 
documentary evidence which ought to have 
been accepted, the High Court hag power to 
interfere under section 584 of the Civil Proced- 
ure Code. (1BLR 120, 31 W R 42 Fol ) 
Talewar Sing y Bhagwan Dass. 8 CL J147. 

12 C WN 812, 


Notes:—10 C L 1 33=13 C W N 797, 


2013.-C POO 18r1(J) S.138 Documents 
produced but not filed. 


This section applies to documents which bave 
been produced at the filing of the plaint, but 
not filed andin this way is not incompatible 
with 6. 39. Premsookh Chunder y Balkisto 
Mitter. 1 Hyde 1468, 


2014.-C PCOlgr1 Q) S. 138—Exhibits, 


Documents produced in Court under 8, 128 
Act VILI of 1859 become, upon and by reason of 
their production, exhibits in the case, Raojee 
Gunesh y Rao Jalee Pershad. 8 W R91. 


2015.—O P 00 13 rl (1)=S. 138 Documents 
not filed with record owing to miatake of Court's 
officers, — 


A Civil Court is bonnd to receive as evidence 
authenticated documents named in the plaint, 
and filed by the plaintiff's pleader on the day ap- 
pointed for fixing issues,eventhough, through 
inadvertence of the amlah they were not made 
partof the record. Ram Runjun Chuckerb- 
utty v Anund Coomar Mookerjee. 

15 W R323. 


a 
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€PC€ 4908) O13 r 1=4882, S. 138) 
=Contd, 
2016—O PCO 13r1(1)=S. 138-Right to 
adduce fresh documentary evidence after issues 
settled-Ground for rejecting or admitting. 


Under s, 128 ActVIII of 1859 the parties, tho- 
ugh not entitled as of right to adduce fresh do- 
cumentary evidence after the issuesin the case 
are settled, may yet tender such evidence atating 
the gronnds upon which it was not tendered at an 
eatlier stage; and the Judge may receive or reject 
such evidence but the grounds on which he acts 
should be stated on the record. Watson & Co 
vy Kunhya Bahadoor. 9 W R294. 


2017.—O P C0 18 rr1 (2), 3 and 6=/Civ Fro 
Code 1882 ss, 140, 142-Stamp Act 1) of 1899 Ss. 35, 
86-Insufficiently stamped document admitted 
in’evidence-Objection as to its admissibility. 

Where an insufficiently stamped document 
was not rejected under s. 14z of the Code but was 
marked as an exhibit under s. 140 having regard 
to the language ofs. 36 ofthe Stamp Act no ob- 
jection could be raised as to its admissibility at 
any later stage of the suiton theground that 
the provisions of s. 36 of the act as to 





the levy of penalty had not been complied with. 
Sugappa v Govindappa. 12 MLJ 351, 


2018.—C PC 013 rr1(2), 3=S. 140-Admiss- 
fon and rejéction of documents. 

At the stage of a suit referred toin Act VILL 
of 1859 ss, 128, 129 and 132 the Court ought to 
sort the documents tender «1 two classes 
those relevantand admissible and those irrelev- 
ant and inadmissible and to reject in limine all 
documents which are evidently such as cannot 
be used as evidence in the suit. The admission of 


into 


a document at thix stage does not imply that 
it is evidence, but merely declares thatit may 
in the 


if properly treated be used as evidence 
suit and filing it asa part of the record does not 
confer any authority on such document or oper- 
ate todispense with any proof of genuineness. 
Oourts of first instance ought to specify what 
portions of the documentary evidence on the 
record they have accepted, and what portions 
they have refused to listen to. All the proceed- 
ings of the parties in respect of the use of doou- 
mentary evidence are matters to be recorded on 
the proceedings of the Court by the Judge's own 
note. Tumeezoddy v. Buearut, 21 W R 76. 


 Notes:—Fol: 22 W R 428. 


Pe G CG, 128 
ite: 
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CP C1908) 013 r 1=4882, S. 138) 
-Concld, 

2019—C P C—O, 13 rr.1 (2), 53=S. 140— 
Reception on record of irrelevant and inadmis.~ 
sible documents. 

Attention drawn to the neglected provision of 
the Code of Civil Procedure, 1859 (8.129 ), which 
prohibits Courts from receiving on the record of 
a case, without restriction and without discrimi- 
nation, documents which are either irrelevant or 
inadmissible. Issur Chunder Ghose v. 
Russeek Lal Mundul, 11 W R 576. 


—0 18 rr 1;2=S140 (1859 S. 129). 


See Superintendence of High Court—Char- 
ter Act s 15. 18 W R511 


2020.—C PCG O18rr 1(2), 3=1882S 140- 
Opportunity for Court to inspect evidence.— 

A Court cannot be said to have received docu- 
ments as admissible in evidence when, for want 
of time to inspect and consider them, it orders 
them to be filed; nor would it be wrong in Jaw in 
rejecting or returning them after proper inspec- 
tion; the object of s. 129, Act VIII of 1859, being 
that papers should be produced ina regular man- 


er, and inspected by a \onrt at its convenience, 
Soodukhina Chowdhry v. Raj Mohun Bose, 
11 W R 350. 


CPC 013r 2=:1882) s. 139. 


Notes—This rule corresponds to section 189 
of the C P Code Ink2, with seme verbal changes 


ouly. 
—0 13 r2—See CEPGO srl Case No. 
2012 8CLJI147 
—O013r%—See CP! Ollr *) Case Ni 
2000 58 PR 1KE# 


CP C 013 r 3=:1882) s. 140. 


Notes—This rule corresponds exactly with 
sec, 140 para 2 of the old Code 


—018r3—SeeOPOI* rl No. 
2017 12MLJ 351. 


CPC013r 4=c882) S, 141=1859) 
S. 132. 


Notes—This rule is alrnost similar to section 
141 of the C P Code, 1882 with this modification 
only, that the words, “‘or initialled” have been ad- 
ded after the word “signed.” Tbe word “initialled” 


Cast 


Nod 
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CPC (1908) 013 r 4=(4882, S. 141) 
-Conceld, 
has been added to save the time of the jndicial 


officérs, as a good deal of time was required in 
signing the endorsements. 


CPC 018,r4—See Evidence 
A W N 1888, 29. 


2021-C P 013 r 4=18825, 141 (1859.8.133) 
— Production of documents—Endorsement, 

Exhibits produced in Court ought to be endor- 
sed with the name of the person who produces 
them aa required by s, 132 of Act VIII of 1859. 
Bisram Singh alias Bishen Singh v Indur- 
jeet Koonwar. 6 W R1. 


2022—v P CO 13, r 4—O P Code framing of 
additional issues. 

Held in contravention of the various ruling of 
the late Sudder Court, that a suit brought on alle- 
ged settlement of accounts. and balance strack 
and admitted, should not be dismissed merely on 
account of the plaintiff's failing to prove the alle- 
ged settlement and admission of balance by defen- 
dant; but that the Court, being competent under 
section ltl of the Code of Civil Procedure to 
amend or frame additional issues that inay be 
necessary to determine the real question or con- 
troversy between the parties, ought to enter into 
evidence regarding the items composing the acco- 
unt, and decree the claim regarding such items, 
if they are found to be due and not otherwise bar- 
red, Kishen Pershad vy Bhawanee Deen, 

Agra Rep F B. 47. 

2023 OPC 013, r¢=s. 141. 

Where a witness has proved a document le, 
has deposed to its execution, the party wishing to 
nse it as evidence should tender it for that purpose 
and its admission or rejection should be forthwith 

noted on the document und in the rozenama or 
diary of the procesdiugs. Ramehandea vy Naro 
1887 P J 107. 


CPCO13r 5=(1882)s. 141A 


Notes—This rule corresponds to section 1A 
of the C P Cade, 1883, with some additions and 
alterations. The m»terial changes intraduced are 
(1) the addition of the words “sare in so far as is 
otherwise provided by the Bankers’ Buuks Evi- 
dence Act, Iss I;" aud (2) “entry ina letter-book,” 
The other changes arenot important. 


2024-0 P 6015, rr6 and 7 (=ss, 141-A, 142- 
A Civ Pro vode, 1882), 
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CP C 4908) 0 13 r 5=(1882, $.141A) 
=Concla, 

A copy or an extract from an entry in an acco- 
ent book, filed under the provisions of ss, 141-4 
142-A of the Civ Pro Code, 1882, does not require to 
be stamped under art 24 of sch. I of the Stamp 
Act, 1899, Kastur v Fakiria. 

4 Bom L R 228=26 Bom 522 

Notes —-Ref 27 Bom 150. 


CP C013 r 6=( 1882) s. 142. 


Notes—This rule is almost similar to section 
142 of the C P Code, with the additions of the 
words “or initialled” after the word “signed,” The 
other changes are mere yerba), 


—0 13 r 6—See 9 PCO 13 rl, Case No x017, 
12 MLJ 851. 


CPC 013 r 7=(1882) s. 142A, 


See Appellate Court--Evidence and Addition- 
al Evidence on Appeal, Casé No (184). 
14 All356. 


—0 13 r 7-SeeC PC 013 r 5. Onse No 2024 
26 Bom 522. 


CP C 013 r 8=(1882) s. 142A. 


Notes—This rule corresponds exactly with 
section 142A of the O P Code 1882. 


CP CO 13r 9=(1882) s. 144. 


Notes—This pule corresponds to section 144 
of the C P Code, 1883, Nochange has been made 
in the meaning, but some of the sentences of the 
old section have been transposed by putting them 
in different orders, as will appear on comparison, 
The words “in a receipt book kept for that pur- 
pose,” which occurred in the last para, of the old 
section, have been omitted. The words “the Court 
being satisfied that” and the words ‘“‘and That no 
appeal has been preferred” have heen added to 
clause (b). The words “earlier than that prescri- 
bed by this rule,” have been substituted for the 
words “before either of snch events” in the first 
proviso; and the words, “urxdertakes to produce 
the original if required to do su” have been added 
in the said proviso, 


The word “wholly” has been added before the 
word “yoid” in the second pruviso. 
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CPC U908) 0 13 r9=(1882) s. 144) 
~  =Concld 
2025—C P © 013. r 9=s.'144. 
_ Wherea suit was filed on a khata and the 
Court thought that no snit would lie on it as it 
_was merely a renewal of another khata and there- 
upon the plaintiff asked leave to amend his plaint 
fo as to make the earlier khata the cause of act- 
ion and produced it and on that leave being refu- 
sed asked leave to withdraw the suit with permi- 
ssion to bringa fresh one and on the plaintiff 
applying for a return of the book containing the 
earlier khata the Court refused to give it holding 
that the plaintiff had by suing on latter khata 
cancelled the earlier one. Held that the plaintiff 
was entitled to a return of his document. 
Vaman v Ganesh; 1893 P J 123. 


CPCO13r 10 4)-(1882) S. 137= 
(4859) s. 138. 


Notes—This section is almost similar to sect- 
ion 137 of the © P Code, 1882. The only change 
introduced in this rule, is the substitution of the 
words “of its own motion,” for the words “of its 
own accord” which occurred-in the old section. 


Court's discretion to send for persons. 


2026—C P CO 13r 10(1)=S. 137—Obijec- 

_ tion of Judge to send for record in another case. 
A Judge was not bound, under s. 138, Act VIIL 
of 1859, upon the application of any of the parties 
to a suit, to send for the record of any other suit. 


Heeramun Roy v Tahoour Enam. 
7W R109. 


_ Coraah y Gooroo Churn Ghose. 
18 W R 13, 


2027—C PCO 13, r 10(1)=(1882) S. 137—- 
Decision on document sent for from record of 
_ another case.— 
A Judge may send for and inspect any docu- 
_ ment, filed with any record in his Court, and 
there is nothing in the Code of Procedure to pre 
_yent his basing bis decision, wholly or mainly,on 
_ such document. Bunwaree Lall y. Kisto 
_ Behary Roy, 1 W R63. 
wr 
2028-0 PJ 0:13, r 10 ()=(C P © 1859, S. 
138)—Record of a Criminal Case—Inspection in 
ak Civil suit.— 


Ina Ciyil,suit, the record of a eriminal case 
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C PC (1908) 0 13 r 10-1882, S. 137) 
—Uond, 


or any other case may be inspected under S. 138, 
Ciy Pro Code, Fakiruddin vy. Mussammat 
Hossein Bibi, 32 PR 1874. 


2029—C PCO 138 r10(1)=8, 137—Sending 
records sent for by another Court—Discretion of 
Court. 


A Court had no discretion to refuse to send 
records which had been sent for by another Civil 
Court under s 138 of Act VIIT of 1859. 

Gopal Coomary Dassee v Soonder Narain. 
Deo. 4CLRS36. 


2030,—0 13 r 10(1)=S 137. 

Papers specially mentioned—Production of 
record. 

Under s 138, a Court was not bound to send 
for the whole record but only for such papers as 
might be specially mentioned in the application. 

Janokee Beebee vy Habeebul Hossein 
W R1864. 272. 


2031-0 PG O 13 1r10(1)=S 137— Public record 

—Cazee’s books. ' 
A cazce’s book is not strictly an official record. 
Before a document could be inspected under the 
provisions of s 138, Code of Civil Procedure, which 
applicd to appellate as well as Original Courts, 
the Court was bound to see whether it came 

under ther description of a public record, 

Juggernath Sahoo v Mahomed Hossein. 
15 W R 173. 


Application of a party for record. 


2032.0 PC O13 110 (2) = 1882, —S 137 
(1859 sec 15% )— Application for production of 
documents in another case—Discretion of Court.— 
Per Norman O. J.— 


When a proper application was made toa 
Judge under s 168, Act VII of 1859, to send for, 
from the records of his own Court, papers which 
wonld be evidence in the case before the Court, 
the Judge had no discretion in the matter, but 
the sestion must be treated as giving a power 
which the Judge was bound to exercise,—the 
principle being that where a statute conferred an 
authority to do a judicial act ina certain case, it 
was imperative on those authorized to exercise 
the authority when the case arose, Per Kemp, 
J.—1t was in the discretion of the Court to send 
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C PC 4908) 0 13 r 10-4882, $.137 
—Contd 


for them or not. Per Steer, J.—Though the Judge 
Was not bound to send for them, it would be un- 
fair not to do so, Rughoonath Rose v Oomed 
All. WR FE B 177. 


2033.—C PCO 13r 10(2)=S_ 137-Records 
from Oourt of Wards, 

Where records from a Government offlce are 
required as evidence, it is for the Court to send 
for them ; but papers required from a Court of 
Wards, which is nota Government office, must 
be obtained by the party who needs them, by 
means of a summons on the proper officer, 

Sobbee Jha y Shosheenauth Jha. 
15 W R 150. 


No power to use in admissible documents 
2034.CPCO13 r 


Admissibility 
another case,.— 


10) (8) =S. 
of documents 


137— 
from record of 


Held, that a Civil Court which inspects the 
records of another case under sec 138 of Act 
VIIL of 1859 can only use as evidence such docn- 
Mentsas are otherwise unobjectionable and 
admissible for or against either of the parties to 
the soit, Narappa Bin Appa Hegdi y 
Gapaya Bin Kapaya. 2 BomHCR 261— 

2nd Ed 841, 


20385.—C PCO 13 
tv summon Registrar. 


tl0=S 137— Omission 


Ina suit on a registered bond in whichidefen- 
dant asked the Court to send for the registration 
books, with a view to provethe non-existence of 
the bond at the time . it purported to be certified, 
Held that, asdefendant had failed to summon 
the Deputy Registrar, it was not necessary for the 
Judge tosue the discretion given insec 13%, 
Act VIII of 1859. Monmohinee Debee y 

Sreedhama Churn Ranna. 
14 W R 302. 


2086.-C PCO. i3r, 10,.=0 PCS 137. 


The provisions of sec 1370£ the Code of Civil 
Procedure must be strictly complied with ; and 
the High Court will not in second appeal send for 
the irecord ofa previous suit merely because 
such record has been sent for and inspected by 


the lower Conrts, where no such application, as 
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C PC 4908) 0 13 r 10= (1882S. 137) 
Conc) 4, 

is provided for by section 137, has been 

made to it, Hira Singh y Ram Lal 

14 WN38. 


CPCO 14 r 1=((1882) S. 146=1898) 
S. 139. 


Notes:— This rvle corresponds to section 146 
of the UPU Code, 1882, with some additions 
and alterations, The words * or a defendant 
must allege in order to constitute his defence” bave 
been added to sub-rule (2) ; and para 6 of sec- 
tion 146 of the old Code has been relegated to 
rule 2, 


CP CO 14 rr 1, 2=(1882 Ss. 146, 153 
(1859) Ss. 132, 144.) 


See Cases under:—Issucs. 


2037—C P C_Ol4rl, 2—O6r 14,16; 
(1882 Secs. 146 and 115 )—Written  state- 
ment, received and not objected to, 
though not signed or verified according to 
law—Objection taken on appeal after case fought 
out on merits—Appellate Court, if should give 
effect to objection, 


1t is not obligatory upon a defendant to put in 
a written statement. He may doso if he likes, 
Sec 146 of the Civil Procedure Code contemplates 
that issues may hefsettled, whether there was a 
written statement or not, though it is not obliga- 
tory on the Conrt to frame issues, if the defend- 
dant makes no defence, 


Where a written statement filed on bebalf of 
the defendant was actually received by the Court 
and no application wasmade by the plaintiff to 
have it taken off the file on the ground of its not 
being signed and verified by the defendant as 
Tequired by S. 115 of the Civ. Pro. Code, and the 
question was raised for the first time in appeal, 
after the Case had been fought out in the first 
Conrt on the footing of a proper written state- 
ment. 


Held that,in such circumstances, the appellate 
Conrt was not justified in decreeing the suit on 
the footing thatthere was no defence, by 
reason of the written statement not being 


_— 


i ae 
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CPC S08) 0 14 r 1=4882, S. 146) | C P C 1908) 0 14 r 6=( 1882) S.150. 


=Oonclil, 
signed or verified hy the defendant, 
andthe Case should have been tried on ithe 
merits. Rustun Gazi vy Tara Prosanna 
Chowdhuri 11 CW N 871. 


CPCO14r 2=4882) S. 146 para 6. 


Notes—This rule corresponds to para 6 of 5. 
146 of the C P Code, 1883, with this modilication 
that the word “where has been substituted for 
the word “when” which occurred in the beginning 
of the old section and the words “or any part 
thereof” have been added after the word ‘case’, 


—014r2-SeeOPCOl4sr 1 
2037, 


Case No. 
11 C WN 871. 


CPCOI4 r. 3=(1882) S. 147. 


Notes:—This rule corresponds with section 147 
of the © P Code, 1882, with this alteration only 
that the word ‘pleadings’ has been substituted 
for the words “in the plaint or inthe written state 
ments (if any ), tendered in the suit” which occu- 
rred in cl (2 ) of the old section. 


CPCO14r. 4=(1882) S. 148. 


Notes:—Thia scction corresponds to section 
148 of the © P Code, 1882, with some additions 
and alterations, The word “where” has been 
snbstituted for the word “ if "in the beginning: 
the worda “(subject to anyilaw fur the time being 
in force)" have been substituted forthe words 
“(aubject to the rules contained in the Indian 
Evidence Act);’, and the words ‘possession and 
power” have been substituted for the words “in 
whose hand it may” which occurred in the old 
section. 


CPC014r 5=(1882) S. 149. 


Notes—This rule corresponds to section 149 
of the © P Code, 1882, with this alteration only 
that the words “matters in controversy’ have 
been substituted for the words 
between the parties’ which occurred in the old 
section. 


 —~O14" 5—See 0 P CO6r17 Case No 
1627, 9 Ind Cas 267. 





“controversy | 








Notes. —This rule corresponds to section 150 
of the C P Code, 1852. The only change made is 
the substitution of the word “twhere” for ‘‘when” 
and one sentence of the first para of the old 
section has been attached to cl. (a). 


2038—C P © O l4r 6=(1882) S 150, 

Civil Procedure Code (Act XIV of 1882) Ss. 
160, 151—Agreement: of parties to refer to com- 
missioner—Appeal. Where the parties » reed to 
refer certain issues of fact to a Commissioner and 
to abide by his decision, they impliedly agree not 
tc appeal against the decree passed in accorcance 
with commissioner's report and hence they are 
estopped from impugning that decree, and tho 
order of remand passed on appeal therefrom and 
the subsequent proceedings in pursuance thereof 
are all null and void. (8 Cal, 445) referred to. 

The principles laid down in ss, 150 and 161, C. 
P C are applicable in this case, Bahe Das 

Chakrayarti y Nobin Chandra Pal 
6 C W N 121=29 Cal 306. 


2039—U PO 0 l4rr6, 75. 96 (ess, 150, 151, 
540 Civ. Pro. Code, 1882)—Appeal. 


A decree passed under the terms of ss, 150, 151 
Qiv Pro Code is appealable. In an ordinary suit 
the duty of settling the issues between the part- 
ies for trial is placed upon the Covrt under s, 146 
Civ Pro Code. $s. 150 and 151 simply enable the 
parties themselves, by mutual agreement to settle 
the issues that are to be tried, but those sections 
do not place the Court on a higher footing as to 
finality in respect to proceedings hell for the 
trial of these issues. Shugan Chand vy 
Judayal Mal AW N 1886, 2338. 


CP C014 r 7=4882) S 154. 


Notes—This ruie corresponds with section 
15] of the O P Code, 1882 with some alterations 
and omissions, The word ‘where’ has been 
substituted for the word “when” the word “shall” 
bas been substituted for the word ‘may in paras 
2 & 8 and in para, 2 the word “decision” has been 
substituted for the word “opinion” which occured 
in the old section. 


—0O 14.77—See C P C O l4 r6Case No 
2039 A W N 1886, 233, 


—014r7—See CP OO l4 r 6 Case No 
2038 29 Cal 306, 
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CPC 4908) 0 15 r 1=(1882) S. 152. 


Notes—This rule corresponds with section 
153 of the © P Code, 1882 the only fchange made 
in this rule is the substitution of the word'where” 
for “if.” 


2040—C PCO 15 r 2=(i882 S. 153 )— 


Liability joint—Joint liability of—One of the 
defendants admitting the claim—Consent decree 
against him—Plaintifi’s right to carry on the suit 
against the other defendant—/Joint liability. 
Where a plaintiff files a suit against both the 
partners jointly, but recovers judgment only 
against one of them onhis admitting the claim, 
he is not thereby barred from carrying on further 
proceedings in the suit against the other partner. 
Dick v Dhunjee. 8 BomLR 234= 

25 Bom 378, 


CPC O 16 r 3=(1882) S 154= 
(1859) S, 145. 


Notes—This rule corresponds to section 154 
C P Code, 1882. The only change made in this 
rule is the substitution of the word ‘where’ for 
the words “when” and “if,’ and the word 
‘“adduce’ for the word ‘supply’ which occurred in 
the old section. 


2041—C P CO lir 3=S. 154 

Power of Sitting J zdge—Practice. 

When the issues are framedand the plaintiff 
and defendant are ready and willing to proceed, 
the sitting Judge has power under s. 145 to pro- 
ceed to the bearing and final disposal of the case, 
Anonymous, 1iInd Jur 0 S14. 


2042—C P CO 15 r3=S. lbt 
Disposal of suit at first hearing. 

A Judge cannot dispose ofa suit at the first 
hearing ifa party appears and objects to the 
adoption of that procedure. Krisnabhupsti v 


Ramamurti 16 Mad 198. 


2043—C PCO 15 r3=S, 15¢ (1882)—S, 
145 (1869) -Adjournment of case—Necessity of 
further evidence, 

Although a case may have been set down 

for final disposal, if it be a case in which further 
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C P C 1908) 0 15 r 3=1882 S. 154) 
- ond 
evidence is required the Jndge is bound under s, 
145, Act VIII of 1859, to adiourn the case unless 
he is satisfied that the plaintiff bas, without suffi- 
cient cause, failed to produce his evidence. 
Ameer Ali y Ram Bahadoor Singh. 
TW R84. 
2044—O PO O. 15 rr3,4=Ss 155,154—Suffi- 
cient cause—Review. ] 
The 
parties endeavoured to settle their differences by 


This was a suit inthe Munsif's Court, 


arbitration. One of the defendants told the plain- 
tiff that ke will inform the Court of what was 
goiog on. In consequence of this the plaintiff did 
not att@nd on the day fixed for the disposal of the 
suit nor was his pleader instructed to carry onthe 
suit. The pleader therefore stated that the plain- 
tiff bad failed to produce his evidence, On this 
the Munsif dismissed the claim. The plaintiff then 
applied to the Munsif to review his judgment, 
The application was granted and the plaintiff 
obtained a decree. In appeal to the lower appel- 
Jate Court it was held that the dismissal being 
under s. 155 no application for review lay; conse- 
quently the order of the Munsif admitting the 
application was ultra vires. Held that under s. 
155 the Munsif was not entitled to dismiss the suit 
unless the plaintiff failed without sufficient cause, 
to produce his evidence. The defendant’s saying 
what hoe did say is manifestly a sufficient cause, 
One of his remedies was to apply, for a review 
and therefore the Munsif’s accepting it was not 
ultra vires. Held further that a liberal and wide 
interpretation should be put on the words “for 
any sufficient reason” in 8.165, Code of Civil 
Kadir Baksh y Abdur Rahman 

7 WN 105. 


2045—C P C—O. 15 r. 3S, 144—Procedure 
where day is fixed for settlement of issues. 


Procedure, 


When a day is fixed for the settlement of issues 
in a case,the Court ought not to proceed todisposa 
finally of the case except with reference to the 
specific circumstances detailed in s. 145, Act VIII 


of 1859. Jeeawan vy Goolab Khan. 
1N W., 97: Ed. 1873, 147. 


: 
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CPC (1908) 015 r 3=(1882, S. 154) 
1 oneld, 
2047—C P C—O. 15, r.8=S. I54—Non -pro- 


duction of evidence at proper time. 


The great object of the Civil Procedure Code in 
quiringa day to be fixed for the hearing of » case 
and all the evidence tobe adduced on that day is 
that parties may thus be confronted with each 
other, and the whole evidence on either side be at 
one and the same time before the Court. Where a 
party fails to produce his documents at the proper 
time,a Court commits no crror in law in refnsing 
to send for them subsequently, if not satisfied 
that they are necessary fer the ends of justice. 
Sobbee Jha vy Shosheenath Jha. 

15 WR, 150. 


C PC 4908) 0 15 r 4=(1882) S. 155 


—0 15 r 4—Application to set aside—Dis- 
missal for non-appearance—Maintaioable or not. 
See ©. P.C. 0. 9r 9. Case, No. 1793. 

81 Cal 150. 


—015 r 4—Dismissal of suit for plaintifi's 
non-appearance See C POO 9 r 8 Case no 1753. 
$1 Cal 150. 


2048—0 P (—O. 15, r. 4,8. 114, 0.47, 1.1 
(=r, 155, 683, Civ. pro. Cede, 1888)—“For any 
other sufficient reason’ —A pplication for review. 

The parties toa suit endeavoured to settle 
their differences by arbitration, and the plaintiff 
was told by one of the defendants that he, the 
defendant, would inform the Court of what was 
going on, in consequence of which the plaintiff 
did not attend in person on the day fixed by the 
Munsif for disposing of the case and did not in- 
struct his pleader as to the canse of his absence. 
On the case being called on, the pleader stated 
that the plaintiff. had failed to produce his 
evidence and the Munsif dismissed the claim. The 
plaintiff applied to the Munsif fora review of 
judgment Held that, unders. 155, Civ. Pro, Code, 
the Munsif was not justified in dismissing the 
suit, unless the plaintiff failed, without sufficient 

cause, to produce his evidence, that there was 
sufficient cause, that the application for review 
was rightly ‘granted, aud that a liberal and wide 
: interpretation ought to be placed upon the words 
‘in s. 623, Ciy.Pro Code, “for any other sufficient 


“reason,” Kadir Bakhsh y Abdul Rehman. 
a AW N 1887. 105. 
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CP COl6r. 1=d882) S 159=(1859 
S. 149. 


Notes:--This rule correspondes to section 159, 
C. P. Code, 1882, with some additions and altera- 
tions. The words “at any time after the suit is in- 
stitu(ed” have been substituted for the sentence 
“after the summons has been delivered or sent for 
service onthe defendant, whether it be for the 
settlement of issues only or for the final disposal of 
the suit’ which occurred in the old Code. 


CPC (4908) 0 16 r 1=( 1882) S.159 
(1859, S. 149). 


See Cases under:— 


(1) Witnesses—Oivil Cases-Summoning and 
attendance of witnesses. 


2049—C PCO 16rI=38,1569. (Civil Proce- 
dure Code, 1859, 149.) 


A party to a suit is entitled as of right under 
159 to summonses to witnesses any time before 
the day fixed for the disposal of the suit,although 
tbe Court may, under proper circumstances, refuse 
to adjourn the hearing for their attendance, even 
though they have been summoned, Ramchan- 
dra vy Gitabal. 1890 P J 274, 


2050—0 [P.C O 16 r 1= (1882) s 159-Right 
of a party to bave suu.:nons issued—Right toan 
adjournnent when suirnions prove abortive—In- 
herent power of Oourt to prevent abuse of its 
process under s 151. 





The right of a party to have summonses issued 
or securing the attendance of his witnesses, if 
applied for before the hearing, is absolute, But 
the Court has inherent power under S, 161 to 
prevent abuse of its process, and refuse to issue 
summonses, where itis convinced that a vexatious 
desire to obstruct the course of justice is the govern 
ing motive of the party applying for sommonses, 


Though to have summons issued if applied for 
before the hearing is{an absolvte right of a party 
that right does not extend to his being entitled 
to an adjournment, {if for any reason which is an 
ordinary incident of the proceedings for service 
of process, the summons fails of its object. When 
the Conrt gives reasonable time for securing 
effective service and its advantage is not owing 
to anything being left undone which could and 

*honld haye been done the party guilty of such 
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C PC (i908)0 16 r 1=(1882, S. 159) 
-Ooncld, 

laches cannot ask that the trial be prolonged in 

order to escape from the consequences of his 

own laches. Moti vy Kanhya. 5N L R 181. 


2051—C P CO 16 r1=(1882) s. 159—‘Day 
fixed for the disposal of the suit.” 

Avy day to which a hearing has been 
adjourncd is a day fixed for the disposal of the 
suit and a party applying for summonses to bis 
witnesses at any time before such day is entitled 
to obtain them under s 159, San Sidapa vy 
Nilapa 1890 PJ 333. 


2052—C P C O16 r1=(1888)S 159. The 
Court is also bound to examine any witnesses that 
may be produced on that day (S 181). Bhikshet 
y Damodar. 1893 P J 419. 


--0 16 r1—See © P © (1908) $132 Case 
No. (1333) 8 Ind Cas 418, 


CPCO16r 2= 1882) S. 160. 


Notes—Sub-rule (1 ) of this rulecorresponds 
to section 160, C P Code, 1882, with some verbal 
changes. Sub-rule (2) isnew;and it has been 
added for the convenience of expert witnesses, as 
there was no provision in the old Code for com- 
pensation or remuneration to witnesses for loss 
of time, 

2058—C PC Ol6rl]; (1882—S 169)—Sum- 
mons to witnesses—Jurisdictioninherent in Court 
to prevent abuse of process. 

Although on application of a party to a legal 
proceeding summons to awitness will ordinarily 
issue and a Court is bound to issue a summons 
under 8 [59, except in cases governed 
by s, 486, C P ©. A Court has an inherent right to 
prevent an abuse of its own process, and where 
it isshown that the process is applied for not 
bona fide for the purpose of obtaining any mate- 
rial evidence, the Court will be justified in de- 
clining to issue process. Weerabadran Chetty 
y Nataraja Dasikar. 14M LJ s329=— 

28 Mad 28. 


—0O 16 r 2—Witness—Expenses of witnesses 
See CPC O 1l6jr 4 Case No. 2054. 
7ML4J76. 


C P CO 16 r 4= 1882) S. 162. 


Notes:—This rule corresponds to section 162 
O P Code 1882, The alterations made in thig rule 
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C PC (1908) 0 16 r 4=(1882, S 162) 
-Contd, 

are: (1) the substitution of the word “where” for 

“if” and the addition of the words “ easonable 

remuneration” after the word ‘expenses’ in sub- 


rule (1)The addition has been made in consequ- — 


ence of the insertion of sub-sule (2) in rule 2. 
CPC(1908) 016 r 4=(1882)S. 162. 


See Witness-Civil cases Summoningand atten- 
dance of witnesses-Expenses of witnesses, 


Witness-Ciyil cases-Expensesof witnesses. 


2054—0 16 r 4, O 21 r 11 (2)=Act 14 of 1882 
ss.162,169and 235)-Snmmoned witness not exmin- 
ed—Fresh attendance—Order for payment of 
expenses—Validity of—Attachment of property— 
Civil Procedure Oode (Act V of 1908), s.116— 
Revision, 


A witness who was summoned for a hearing 
and whose expenses had been deposited was not 
examined at that hearing but had to attend again 
and on an application by the witness payment 
of his expenses for his ifurtber attendance was 
ordered. The party against whom the order was 
passed bad no property within the jurisdiction of 
the Court and so the order was transferred to 
another Oovrt for execution, on an application 
made in that behalf. Objection being taken that 
that the order for payment of the expenses waa 
not an order passed under section 162 of the 
Civil Procedure Code, the petition for attachment 
was rejected by the Court to which it was 
transferred, 


Held, on revision, that the first order taken 
with the second order for transmission clearly 
shows that the order could be executed by attach- 
ment and sale of the properties under s, 162 of 
the Code. 


Heid further that as the Munsif to whom the 
order was transferred for execution refused to 
exercise a jurisdiction vested in him by law, the 
order passed by him could be reversed under sect 
ion 6zz uf ihe old iCivil Procedure Code corres- 
ponding to section 115 of the new Code, 

Ettan Ettan Rajah vy Anujan Valia Rajah 
7 M LT 76=65 Ind Cas 742. 


CPC O16 r4 (2)=S 162—Duty of Court 
to direct witnesses to appearon adjourned date, 
See 11 MLT199. 
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‘CP C.1908) 0 16 r 4=(1882, S. 162) 
=Coneld. 

2055.—C PCO 16 r4 (2)=(1882 8 162 )— 
Where hearing of case postponed, fresh sum- 
mons not required. 

If a case posted for hearing on a certain day 
isnot heard that day, the court should warn 
the witness that his attendance will be required 
on the day to which the hearing of the case is 
postponed. It is not necessary to issue fresh 

“summons to witnesses. Subbarayudu vy. 
Chenchuramayya- 24 Mad 200. 


Notes:—Appr: 2A L J 345, 


CPC (1908) 016 r7=1882 #8165 


See Witness-Civil 
witnesses, 


CP C—O 16 rf 7—Sanction to prosecute, 
AW N 1891, 40. 


CPCOAGr [0 4908)=S 168 4882) 


See Cases under:— 
Witness—Oivil 
nesses. 


CPCO 16r 11=( 1882) s169 


Notes.—This rule corresponds to section 169, 
“O'P Code, 1882, with some additions and altera- 
tions in the language and pbraseology but no 
substantial change seems to bave been made in 
the meaning. 


CPCOl6r 12-1882) s 170 


i Notes.—1his section corresponds with sec 170, 
CP Code, 1882, with some alterations in the 
language and phraseology. 


CPCOI6 r 14-1882 s 171 


Notes.—This rule corresponds with section 
171 C P Code 1882 with some alterations. 


CPC016, rl14,0 26, r 9-Suitrelating 

‘to boundaries of land—Doubt as to identity of 

land—Duty of Judge—Procedure to be followed— 

Inspection of land—lIssuing commission--Witness- 
€ to be called by Oonrt—See Boundaries. 

6 LBR1=2 Ind Cas 347. 


‘9056.-CP 00 16 r 14—Jurisdiction— 
Bmall Cause suit—Suit to recover price of skins 
of  animals—Evidence—Witness required by 

~ Court but not wanted by party. 


Cases—Examination of 


cases—Defaulting wit- 
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C P C 1908) 0 16 r 14=( 1882, S.17)) 
—Concld, 

A suit to recover the price of skins of certain 
animals alleged to belong by custom to the plain- 
tiff is not excepted from the 
Small Cause Court. 


cognizance of a 


Where a Court desires to have the evidence of 
a particular witness, whom the defendant does 
not desire to call, the Court is not justified jn 
insisting on the defendant paying the amount 
necessary to secure the attendance of the witness, 
and, on defendant's refusal to do so, declining to 
issue summons for the attendance of his wit- 
nesses, In such acasethe correct procedure is 
to take action under 0 XVi r 1¢ of the Code. 
Billa y. Chhuta, 159 PLR1911= 
10 Ind Cas 35, 


CP C016 r.15=1882 s 172 


Notes.—This section corresponds with section 
172 of the C P Code, 1882, The only change 
introduced is the substitution of the word “shall” 
for the word ‘must’ whicb§occurred in the old 
section, 


CPCOI6r 16=(1882) s 173 


Notes-Sub-rule (1) corresponds to section 173 
C P Code, 1882 with some material alterations, 
The old section ran as follows: 
moned and attending shall depart unless and until 


“No person sum- 


(a) he has been examined or has produced the do- 
cument and the Court has (b) he has 
obtained the Court's leave to depart,” Sub-rule (3) 
is new and bas been added for the interest of the 
parties, who are sometimes put to great difficulty 
for non-attendance of witnesses at subsequent 
hearings. 


CPCOi6r. 17, =(1882) Ss 174 
(4) 175=(1859) Ss 168; 169. 


Notes.—This rule lays down in a modified 
form, the provisions of para 1 of section 174 and 
the provisions of section 175 of the C P Code, The 
wordings of the old sections have been materially 
changed. 

2056-A—C PC O 16r17=(1882 Ss 174 (1) 
175—The section does not apply in the 
case of appeals, under cl 15 of the Letters Patent 
from judgments of the High Court in the exercise 
Hindu Law— 

29 Mad 1. 


risen, or 


of its original jurisdiction 
Religious Endowment, 
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CP C1908) 0 16 r [8=(1882) s.174 


Notes.—This rule corresponds with the last 
para of section 174, P Code, 1882 with some 
additions and alterations; The woids “where any 
person arrested under have been 
substituted for the words, “if any person so ap- 


a warrant” 


prehended”’ which occurred in the old section; 
and the words “in dezault of his giving such bail 
or security may direct him to le detained in civil 
prism” have been added after the words “ may 
release him.’ The addition seems to be material. 


CPC 016 r 20=(1882) S. 177 


1 Applicability 2057—2058 

2 Discretion of Court 2059-2066 

83 Orderof Court requiring party to 
attend- Disobedience to 2067—2U68 

4 Dismissal on default of plaintiff to 


attend 2069—2074 
5 Dismissal on default of defendant to 
attend 2075—2079 


6 Miscellancous Cases 2080-2088 


(1) Applicability 
1 Applicability to rent suits 2057 
2 Proceedings in execution of decree 
2058 
(2) Discretion ofCourt 
1 Discretion of Court to sammon party 
as Witness 2059 
2 Discretion in enforcing penalty under 
the section 8060 
8 Refusal of applicant for certificate 
to attend 2061 
4 Non-attendance of defendant when 
cited as a witness 2062 
5 Claim barred by limitation 2063 
6 Waiver of default by Court 2064 
7 Failure to produce evidence 2065 
8 Non-attendance of witness 2066 
(8) Order of Court requiring party to 
attend, Disobedience 
1 Order of Court requiring perty to 
attend, Disobedience 2067 
2° Order to one plaintiff in suit to 
attend and give eyidence 2068 
(4) Dismissal on default of plaintiff to 


attend 
1 Dismissal of suit on plaintiff's non- 
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C PC 4908) 0 16 r 20=(1882, S.177) 
-Contd, 

appearance when summonedgas wit- 
ness by defendant 2069 
Wilful default 2070 

3 Defendant bonafide 1¢ quiring eviden- 
ca of plaintiff 2071 

4 Appearanca of some of several plain- 
tiffs 2072 

5 Default of plaintiff to appear 2073 

6 Defendant as witness for: plaintiff 
refusing to produce documents 
2074 


(5) Dismissal on default of defendant to 
attend. 
1 Default of defendant to attend 
2075 
2 Default of party to appear when 
summoned as witness 2076 
3 Default of defendant to give eviden- 
ce 2077 
4 Failure of defendant to appear 
£078 
5 Defendant not appearing when sam- 
moned by plaintiff 2079 
(6) Miscellaneous Cases 
1 Notice to attend, Failure to comply 


with 2080 

2 Kefusal to answer material ques- 
tions 2081 

3 Receipt of order toattend  2082— 
—2083 


1 APPLICABILITY. 
(1) Applicability to rent suits. 
2057—O0 P C—O lé6r. 20=S5, 177. of 1883 
8, 177 was applicable to the procedure in suits 
under the Bengal Rent Act. Chunder Mohun 
Mojoomdar y Ketooram Bose. 
4WR., Act X, 18. 
Soopun Khan y Huro Pershad Paul. 
4 W R. Act X,60. 
Also 5.166. Soopun Khan y Huro Pershad. 
Paul. 4 W R., Act X, 50. 


(2) Proceedings in execution of decree. 

2058—C PC O 16 r20=S. 177 of 1882, 

A court may avail itself in an execution care 
of the power given by s. 170, Act VIII of 1859, to 
summon a paity to give evidence, sndon his 
failing to comply with that order, to pass judg- 
mentagainst him. Deshan Hosein y Khodija 

8 W R64, 
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€ PC 908) 0 16 r 20=(1882, S.177) 
-Contd, 
(1) Applicability—Concld. 
Notes.—Ap: 12 WR 34; 5 B HO 
RO 162, Fol: 19 W RB 32. Dist: 11 W R 373; 
897; 466; 543 ; 13 WR 175. Ref: 9W R 
325 ; 880 ; 463 , 12 WR 26. 


2 DISCRETION OF COURT. 


(1) Discretion of Court to summon party 
as witness. 


2059-C P OO. 16 r 20=S. 177. of 1882. 
Where the law allows a discretion to any 
 Goart, it presumes that such discretion wil! be 
_ soundly and properly exercised: and where it is 
} shown that the discretion was not 80 exercised, 
the omission will he aground for interference by 
the superior Conrt. Accordingly, the Subordi- 
nate Judge's order under s. 170 was set aside 
on the ground that he bad not exercised his dis- 
cretion at all, inasmuch as he had ignored the 
fact that plaintiff had given very substantial rea- 
sons for his inability to attend and give evidence 
_ when summoned to doso ; and as the Subordi- 
nate Judge had held substantially that there was 
_ sufficient evidence to prove plaintifi’s claim, 
plaintiff was entitled to a decree, his failure to 
F give evidence notwithstanding. Ishan Chunder 
_ Sen y Onath Nath Deb Cowell 18 W R16. 


(2) Diseretion in enforcing penalty under 
the section. 


2060—OP CO 16r 20=8. 177. of 1882. 

In a case which Act VILI of 1859, 8. 170, is 
provided to meet, the Oourt ought not to take 
every thing for granted against the party in fault, 

but to require the other party to prove his case 80 
farashe can without the desired evidence, to 
consider well the effect of the default or refusal 
with reference to the rules of evidence, and to 
hear what evidence the defaulting party addaces 
before imposing upon him the penalty of default. 
Mahomed Amidoolla vy Durbesh Shaikh. 

, 24 WRS14. 


(4) Refusal ofapplicantfor certificate to 
; attend. 


 2061—C PC 0 16r20=S. 177 of 1882. 

‘The appellant, having applied to the Judge for 
“a certificate to collect the debts to one R, whose 
adopted son he claimed to be, referred in evidence 
to an ikrarnamah of adoption, of which he filed @ 
Copy procured from the kazi’s books, alleging 
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C PC-(4908) 0 16 r 20=( 1882 S. 177) 
—Contd, 


(2) Discretion of Court—Contd 

that the’original had been made away with by an 
agent who had been brougbt over by his opponent. 
In the course of re-trial of the case on remand, 
the Judge required the petitioner to attend for the 
purpose of examination, and, as after being warn- 
ed he did not do so, and assigned no good cause 
for his absence, upheld his former decision, and 
rejected the application. Held that the Judge 
exercised the powers conferred by s. 170, Qivil 
Procedure Code,|859 and that it was a proper exer- 
cise of discrétion to take the course which he did 
take at that stage of the proceedings, Seetaram 
Sahoo y Sheo Golem Sahoo. 19 W R 188. 


(4) Not-attendance of defendant when 
cited asa witness. 


2062—C PCOl6r 20 (1908)=S. 177 (1888) 
—Power of Court before passing decision-Ciy. Pro. 
1859, S. 170. 


The non-attendance of defendant, when cited 
as a witness to give evidence, is not alone suffi- 
cient to justify the decision of thesuit against him 
under this section. 


His absence may be an unfayourable cireum- 
stance, but the Court will not always be disposed 
to attach to it such weight as to regard it as justi- 
fying a decree in the plaintifi’s favour, Roop 
Narain Miser vy Kasheeram Singh Timbiram 

2N W P67. 
(5) Claim barred by limitation. 


2063-0 P00. 16 r20=S. 177—Defendant 
not appearing. 

8.170, Act VIII of 1859, was not intended to 
empower a Court to decree a claim which on the 
face of it is barred by limitation, simply because 
the defendants had been summonen und did not 
appear. Doorga Dutt Singh vy Kwlika Sookul. 

Gircedharee Siigh v Kalika Sookui, 


7 WR 46, 
Notes:—Fol: 8 W R 289, Ref: 10 B H O R 206, 


(6) Waiver of default by Court, 


2064—0 P CO 16r 20=S. 177. of 1882, 

The provisions of s. 170 of the Code of Civil Pro- 
cedure 1859 onght to be exercised with the most 
temperate discretion. Where the Court might have 
treated one of the defendants ag in default, 
and passed judgment against him under 
the above section, but instead of doing so passed 
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C PC (1908) 0 16 r 20= 1882 S. 177) 


-Conta, 

(2) Discretion of Court—Concld.t 
over the 
the further hearing of the 
day to which the hearing was adjourned disposed 
of the suit under ». 170,—Held that the Court by 
itsown act was not ina position to treat the 
defendant as in default, Pudiyar Vasudavan 
Nambudripad y Kayaka Kovilagatha Valia 
Rany, 4 Mad HC R 231. 


(7) Failure to produce evidence. 


2065-OPOOl6r 20=S. 177. of 1883. 


In a suit by the patnidar for rent due under a dar- 


patni,defendant was summoned to produce the dar- 


patni pottah & a bynamah which he had produc- 
ed on a former occasion in a different suit.On his 
Tepresenting that they were lost, plaintiff put in 
acertified cépy of the bynamah obtained from 
the office of the Registrar of Deeds. Held that, as 
the defendant failed to produce the bynamah or 
to provethat it was out of his power to do so, 
the Judge might have passed judgment against 
him at once under s. 170, Act VIII of 1859. 

Tara Chand Banerjee vy Boistub Churn 
Bhudro 16 W R196. 


(8) Non-attendance of witness. 


2066—CPCOl6r 29=S,177 of 1882. 


The discretion which a Court had, under s, 170 
of Act VILI of 1859, of passing judgment against 
aiparty for non-compliance with the Court’s order 
to attend and give evidence or produce documents 
ina suit was not confined to cases where the 
party Sammoning him conld not prove bis case 
otherwise than by the evidence of such other party, 
or where the fact to be proved was solely and 
exclusively within the knowl dge cf such other 
party. Kashinath Sh»ha v Dwarkaneth Sir- 
kar. 9 BUR 215;17 W R 550. 
Ishan Chandra Ghose y Harish Chandra 
Banerjee. 9 BL R218 note; 12 W R369. 


3 ORDER OF COURT REQUIRING PARTY 
TO ATTEND—DIS-OBEDIENCE. 


(1). Ovder of Court requiring party to 
attend—Disobedience. 
2067—0 PCO Ih r 20=(1882) S. 177,(1559, 
8s, 126, 170)—Subsequent decree in his favour. — 
The plaintiff was ordered to attend and give 
_evidence under s, 170, Act VIII of 1859, but fail- 
ed to doso, The Court, Lowever, being satisfied 
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suit, and on the 
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C P C1908) 0 16 r°20=(1882,5.177) 
=Contd, 


(8) Order of Court requiring party to 
attend—Disobedience —Concld, 
with the evidence in support of his case, gave a 
decree in his favour. Held, that the decree was 
valid, Bissonauth Mojoomdhur y, Khettur 
Chunder Sen, Marsh, 467. 


Notes:—Ref: 18 W RB 16. 


(2) Order to one plaintiff insuit to attend 
andgive evidence. 


2068 —0 P C—O. 16 r 20=S. 177 of 1882. 


The Civil Judge, on appeal, reversing the de- 
cree of the District Munsif, dismissed a suit bro- 
ught by two plaintiffs under _s, 170 of the Code of 
Civil Procedare,{the ground that the first plaintiff 
had without lawful excuse failed to comply with 
the order of the Court requiring his attendance to 
give evidence. There! was no order or summons to 
the first plaintiff to attend to give evidence in thia 
suit, but a summons was issued to the plaintiff to 
attend to give evidence in another suit to which 
the second plaintiff was no party, and which was 
heard together with this appeal. Held (reversing 
the decision of the Sessions Judge) that non-com- 
pliance with the summons te give evidence in the 
other appeal was not énough to warrant the exer- 
cise of the power in this case, S,170 requires that 
there should be a failure to comply with an order 
to attend to give evidence in the particular snit. 
Arunachella Mudaly y Vencatachella Mud- 
aly. 5 Mad., H C R 269. 


4 DISMISSAL ON DEFAULT OF 
PLAINTIFF TO ATTEND. 


(1) Dismissal of suit on plaintiffs non-ap- 
pearance when summoned as witness by 
defendant. 


2069-C PCO l6r 20=S. 177 of 1883, 

A court is not bonnd to dismiss acase on ac- 
count of the non-appearauce of a plaintiff sum- 
moned by the defendantto attend as a witness, 
when the defendant did not petition for attach- 
ment or other legal process tobe made by the 
Conrt to compe! the plaintiff's appearance, 

Bustee Narsin Roy v Sham Soonder 
Nundee. 2W R Act X48. 


(2) Wilful default, 


2070—C PCO 1ér 20=S. 177 of 1883, 
The stringent provisions of s, 170, Act VILL of 
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CPC i908) 0. 16.r.20=1882, S.177) 


-Contd, 


(4) Dismissal on dafault of plaintiff to 
attend— Contd. 
1859, ought to beapplied only in the case of con- 
tamacious litigants. Data Hurrukman Pyne 
y Oodoy Chand Pyne 6 W R247. 
Thakoor Lall Misser vy Bromomoyee Dabee 
15 W R 253. 


But not to plaintiffs on whose part thcre is no 
proof of cognizance of the issue of a commission 
for their examination, orno proof of wilful de- 
fault. Data Hurrukman Pyne vy Oodoy Chand 
Pyne. 6 W R 247. 


Notes—Ref: 18 W R 16. 


(3) Defendant bonafide requiring evi- 
dence of plaintiff. 


2071-CPCOl6r 20=S.177—Non-attand- 
ance of plaintiff, 


Adefendant, who bona side and for a substan- 
tinl reason requires the evidence of the plaintiff 
to ba taken, ought not, in ordinary circumstances 
to have adecree made against him until that 
evidence has been given. Roy Dhunput Singh 
y Prem Bibee. 24 W R72. 


(4) Appearance of some of several 
plaintiffs 


2072-0 P CO 16 r 20=S. 177 of 1882. 

-§. 170, Act VILL of 1859, authorized dismissal 
for default only against the plaintiff who failed 
or refused to attend, not against the plaintiffs 
who appeared. Prosunno Coomar Shaha v 
Gooroo Pershad Roy. 1WR 25 
Binode RamSein v Brohmo Moyee Debia. 

1 WR 168. 


(5) Default of plaintiff to appear. 


2078—CP 0 O 16r 20=8. 177,— Reasons 
for summoning witness. 

In a suit for the right of pre-emption on the 
ground that plaintiff was a shafee khalit, defen- 
dant, who alleged that plaintiff was only a benami 
shareholder, offered to establish his case on the 
deposition of the plaintiff alone. The latter not 
Appearing on summons, the suit was decreed 
against him under 8. 170, Code. of Civil rroce- 
dure. On this he appealed, and the Judge or- 


dered the Munsif to give bim further time to 


“appear. This was granted, and then extended 
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C PC 4908) 0. 16 r.20=(1882 SAID 
—Contd, 


(4) Dismissal on default of praintiffto 
attend—Coneld, 


again and again by the Munsif, who, on the 
plaintiff failing to appear again, gave a decree 
against him under the same law as before, The 
case was then appealed to the Judge, who ordered 
the case to be tried on its merits, remarking that 


the presence of the plaintiff was not necessary. 
Held that, as the plaintifi’s liability to appear 


and give evidence had been already determined 


by a competent Court, and never denied by him- 


self, he could not take advantage of a technical 
objection to show that he was not bound to come 


because the formalities of the law had not been 


observed or his evidence shown to be necessary. 


Jhoomuck Singh v Jeetun Lall 12 W R 359. 


(6) Defendant as witness for plaintiff 
refusing to produce documents, 


2074—C P C O 16 r 80=8, 177 of 1882. 

Ina siit to recover the balance due on a part- 
nership transaction, the first defendant, who was 
examined as a witness for the plaintiff, refused 
to produce certain accounts relating to the part- 
nership which he was directed to produce by the 
Civil Judge. Tbéereupon judgment was given 
against the defendant under 8.170 of the Code of 
Civil Procedure, On appeal, the High Court, 
holding that the accounts were relevant and 
material evidence in the suit, and that the Civil 
Judge was justified in requiring the first defen- 
dant to produce them, and being satisfied that the 
accounts were in possession or control of the first 
defendant, affirmed the judgment of the Civil 
Judge. Katakam Venkaiya v Bhupalam 
Pedda Mullasappah 4 Mad H CR 142. 


& DISMISSAL ON DEFAULT OF DEFEN- 
DANT TO ATTEND. 


(1) Default of defendant to attend. 


2075—C PCO 16r 20=S, 177—Exemina- 

tion of parties to the suit. 

When a plaintiff alleges that the defendant 

has a personal knowledge of the mattersin dis 

pute and the defendant denies that h® has such 

knowledge,the Court before exercising Vhe discra- 

tion of decreeing the suit as upon default, should + 
be satisfied on evidence as to the existence of such 

knowlédge on the part of the defendant. 

Laith Narain Deo v Bolakee Chowdhry 


W B 1864 24. 
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C P C 4908) 0 16 r 20=1882, S.177) CP C1908) 0 16r 20=(1882, S.174) 


—Contd, 
(5) Dismissal on default of defendant 
to attend—Convid. 
(2) Default of party to appear when sum- 
moned as witness 


2076—C PC 0 16; r 20 (1908) =s.177 (1883) 
—Willingness to attend—Lawful excuse. 


A defendant’s saying that he was willing to 
attend when he did not attend and showed no 
reason why he could not, is no lawful excuse for 
his non-attendance when summoned to attend, 
What is or isnot a lawfal excuse must depend 
on the circumstances of each case. Doorga Dutt 

Singh y Jheengoor Jha 18W R638. 


(3) Default of defendant to zive evidence. 


2077—C P 0 016 r20=S, 177 of 1883, 


Where a plaintiff has not given any evidence 
in support of his, case, he is not entitled toa 
decree merely on the default of the defendant to 
give avidsnce, Damoodur Bhooshun y 
Rugho Nath Panja 12 W R242 
ThakoorLall Misser, y Brohmo Moyee 
Dabee 1d W R 253. 


(4) Failure of defendant to appear 


2078--C PC 0 16r20=S, 177—Discretion 
of Court. 

8.170 was discretionary. Under it, the first 
Court mightdecide against a defendant, on the 
ground of his failure to appear,even without 
going in to the plaintifi’s evidence, and the lower 
Appellate Court was equally within the law in 
going into the whole case on its merits. Gopal 

Lal Bose v Kaleenath Mookerjee, 
5 W R89 
Rajchunder Ghose y Koylash Chunder 
Banerjee 6 W R Act X 86. 
(5) Defendant not appearing when sum- 
moned by plaintiff 

2079-0 POO 1s 1 20=5.177 of 1882. 

Where the plaintiff gave no evidence at allin 


support of her case, it was held not just to put in 
force against the defendant, who, when sum- 


moned to appear and give evidence, deliberately 


declined to do so, the stringent provisions of s, 
170, Act Vill of 1859. The exercise of the 
discretion conferred by that section must be 
Feasonable and judicial. Aleh Ahmed 
Bajjadanusheen v Nussebun 17 W R663, 


-Contd, 
6 MISCELLANEOUS CASES. 
(1) Notice to attend—Failure to comply 
with 
2080—C PCO 16; r 20=S, 177 of 1882. 


To render a person liable to the penalty 
prescribed by s. 170, Act VIII of 1859, it must be 
shown that notice had been duly served on him, 
and that he had failed to comply with the requl- 
sition contained in that notice, Gooroodass 
Roy vy Greedhur Sein 11 W R110. 


(2) Refusal to answer material questions— 


2081—CPCO0O16r 20=S. 177—Dismissal 
of suit. 


A judgment passed against a plaintiff under s, 
126 of Act VIII of 1859 was reversed by the 
High Court in special appeal,as there was nothing 
ontherecordto show that the party refused 
to answerany material question relating to the 
suit. Krishnaji Nimkary Vishnu Nimkar. 

2B 4C 860; 2nd Ed 340. 


(3) Receiptof order to attend. 


2082.-O PCO 16r :0=S. 177—Non-at- 


tendance—Materiality of evidence, 

A Court is not justified, under either s. 127 or 
s. 170 of Act VIII of 1859 in imposing penal con- 
Sequences upon a party who fails to appear, by 
passing a verdict against him, unless it is clearly 
made manifest, first, thathe had been ordered 


ordirected to attend and wilfully refused to 
obey the order or direction; and secondly, that 


the evidence which he was required to give was 
really material to the matter in suit. Quarem 
Whether the party must be proved by other evi- 
dence to baye personally received notice of the 
order before the penal provisions are applied ? 

Raj Chookun Duswandi y Busjeet Tewaree 


20 W R165. 
See Obhoy Churn Mookerjee y Pearee, 
| Dossia. 22 W R270. 


2083.—C P CfO 16 r 20=S. 177 of 1882, 

In a snit for contribution in respect of Govern- 
ment revenue, the defendants, co-sharers were,on 
the application of the plaintiff, ordered to attend 
to give evidence, but they failed to appear. The 





Principal Sudder Ameen thereupon dismissed the 
suit on the ground that, asthe plaintiff's case 
had not been established, he was notentitled to 


tn a 
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€ PC 1908) 0 16 r 20-1882 S. 177), C P C4908) 0.17 r 1=(4882, S. 156) 


—Conceld, 

(6) Miscellaneous cases—Concld. 
adccree simply by reason of the defendant's fai- 
lure to enter appearance. Held the suit should 
not have been dismisse?, In a case where a party 
summoned to attend asa witness 
attend and give evidence, and the party 
requires the evidence is unable to make out his 
case withont it, his sait should not he dismissed 
for want of proof when the points on which he 
fails depend upon matters of fact which may rea- 
sonably be presumed to be peculiarly in the know- 
ledge of the defaulting parties as for instance in 
the present case the extent of their own shares, 


refuses to 
who 


andthe amount theyhad paidon account of | 
revenue, Hemangini Dasi v Ramnidhi 
Kundu. 1BLRS.N10:10 W-R 158. 


Notes.-See 10W R141. 


CPuO. 16, r 21. 


CPC016r 21—See O P O (1908) 5. 133 
Case No (1323)— 8 Ind Cas 418. 


CPCO17r 1-882) S. 156=1859) 
S. 146. 


Notes.—This rulé corresponds to section 156 
OP Code 1882 with some variations: In sub 
rule (2) the word “every” has been substituted for 
the words “in all such cases” which occurred in 
the old section and the words 
" beyond the following day ” have been added 
after the word “hearing” in the proviso. 


C PCO 17 r 1=(1882) S. 156, 


(1) Court may grant time and adjourn 
hearing. 2084—2090. 


(@) Costs of adjournment 2091—2092, 





4 COURT MAY GRANT TIME & ADJOURN 
HEARING. 


2084.—0 PCO 17r 1=8, 166.—Pleader 
throwing uy case at eleventh hour. 

N's pleader threw up his case at the eleventh 
hour when N was unable to conduct his own case 
or find a substitute at once. 

Held that though N. did not ask for an ad- 
journment the Sub-Judge should have inthe in- 


ad 





-Contd, 
(4) Court may grant time & adjourn 
hearing—Contd. 
| terest of justice stayed the proceedings for 


reasonable time and the District Judge on appeal 
should have exercised his discretion and carried 
out the spirit of S. 54 of Regulation If of 1837, 
and remanded the case for a re-hearing. 


Naru vy Bayaji 1890 PJ 81. 


2085.—C PC O 17+ (1)=1882 S, 156 = (1459 
s.146—Adjournment of case—Sufficient cause-- 
Suit not fixed for hearing. 


Without defining what isthe right mode 
of exercising the discretion vested in the Judge 
with regard to adjournménts, the High Court 
held that the Judge ought, unders. 146 of the 
Code, to have granted an adjournment in this 
case when it was applied for, on the first day 
after the Judge's return to the district that. the 
applicant really had an opportunity of appearing 
before the Judge, in order to enable the applicant 
to file his documents and produce his witnesses, S. 
147 Act VIIL of 1859 not applying toa case where 
no day has been fixed for the hearing of the case. 
Seetaram Sahoo vy Golam Sahoo Bahadur. 


18 W R 325, 


2086—CPCO17 r 1=0P Cas, 
—Adjournment—Sufficicnt cause,— 


166, 


In this case 27th June, 1881fwas fixed for the 
hearing. On the 24th June, plaintiff applied to 
have certain witnesses summoned which was gran- 
ted. The summons not having been served and 
the witnesses not attending, be applied for an 
adjournment which was refused, Held that 
though it was a discretionary matter yet unless 
there is pressing necessity for proceeding with 
the case or the application for adjournment 
obviously frivolous it should not be rejected. 
Jhanda Singh y Dungar Mal. 2WWN 127. 


is 


2087,—C PCO I7r1(1)=5S. 166.-Ground 
for adjournment—Medical certificate. 


Where defendant had known for some time 
previously that his case wascoming on and what 
evidence was necessary, a medical certificate, to 
the effect that he was confined to 
his bed by lambago was held to be no sufficient 
ground for adjournment. Elias y Jorawar 
Mull. : 24 W R202, 

Notes—Ref 31 Cal 150, 
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CP C (1908) 0 17 r 1=(1882 S. 156) 
—Contd, 


(1) Court may granttime and adjourn 
hearing—Coneld, 


2088.-C POO17r1 (1)=3, 156 of 1882, 
Where summons could not be served owing 

to the dilatoriness of the appellant and the Lower 
Court refused to adjourn,held that the High Court 
should not interfere. Gawrava vy Kanteppa. 
1896 P J 220. 


2089,—C PCO 17r1(1)=S8. 166-Adjourn- 
ment—Procedure, 

A karkun {n charge of records was ill. 

Held that anadjonrnment ought to have 
been granted to produce that evidence. Khan- 
Derao v Baslinga. 1889 P J 269. 


2090.—-O P0017 r1(1)=S.156 ands, 
157—Application for restoration of suit-Adjourn- 
ment—Civil Procedure Code (Act XIV of 1882) ss. 
156, 157, 102, 103.— 


Semble:—8s. 156 and 157 of the Civil Proce- 
dare Oode do not apply to an adjourment which 
fo not made at the instance of the parties, but 
which is necessitated by the rules of Court which 


regulate the disposition of its'own business, 
Toolsy Money Dasseey Prosad Money 
Dassee. 2CW N 490. 


2 COSTS OF ADJOURNMENT, 


2091.-C,P C (1903) 017 r 1 (2)=(1882) S, 156- 
Failure to pay costa of adjournment—Disposal 
of suit thereon. 

Aield, that under 8,156 of the CP O, a Court 
hae no jorisdiction to pass an order conditional 
upon payment of costs. Musthan Rowthary, 


‘Natharse Rowthar, 4MLT200= 
18 ML J 5441, 
2092.—OP O00O17r 1(2)=(5, 156 )— 


Adjournment—Order as to 
order—Discretion, 


oosts—Oonditional 


Where, upon the application ofjthe plaintiff 

‘the Court made an order for adjournment condi- 
tional upon the immediate payment of 
~BReld,—that although, no doubt,S. 156 of Act 
*XIV of 1882 gives ample discretion asto the 
“particular directions to be given in the matter of 
costs occasioned by the adjournment in the 
-circtumstances of the case, the (Court 
ought to have adjourned the case toa 


costs: 
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C PC (1908) 0 17 r l= 1882, S. 156) 
—Concld, 


(2) Costs of adjournment—Concld. 
subsequent date and made the hearingon that 
date conditional on the payment of costs before 
that date, so as to enable the plaintiff to carry 
out the orderof the Court. Dhaniram Mahata 
v Murti Lal Mahata. (1909) 18 C W N 525 

=86 Cal 566. 


C PC 017 r1—Dismissal of suit for plain- 
tiff's non-appearance—See CP C09 fr 8, Case 
No. 1755. 5LBR 7B. 

—O0 17 r1—When deposition may be read in 
evidence—See C PC (1908 ) 0 26 r 8, Case No. 


(2819). 13 C WN B36. 
CPC0.17, r. 2=(1882) S. 457. 
See 9S. 108, 


CPC0O17 r2—See C]POO 9, r 3, Onse 
No. 1699, 8 MLT 450. 


—017r2-SeeC PCO 9r 3, Onse No, 
1706, 9 Ind Cas 842. 


—0 17 r 2—Whether appeal lies—See O P 
CO 9r 8, Case No, 1771. 60 C 204. 


—0 17 r 2—Dismissal of suit for plaintiff's 
non-appearanoe—See OPC O9 r 8, Case No, 
1759, 7 Bom LR 261, 

—O 17 r 2—Dismissal of suit for plaintiff's 
non-appearance—SeeC PCO9r 8, Case No. 
1755. &BLBR@W. 


—0 17 r 2—Dismissal of suit for plaintiff's 
non-appearance—See OPC O9r 8, Case No. 
1751, 8S LR 208. . 


—0 17 r 2—Dismissal of suit’ for plaintifl’s 
non-appearance—See CP CO9r 8, Case No. 
1749, PR 41 of 1880, 


—0 17 r 2—Application to set aside — Die- 
missal for non-appearance—Maintainable or not 
—SeeC PC09r9Q, Oase No, (1800. ) 

12MLJ 4738. 


—0 17 r 2—Dismissal of former suit for de- 
fault—Appeal from dismissal order—See 0 PC 
0 9r9. Case No 1817. 30 Mad 274. 


—0 147 r 2-When summons duly served. See 
O PCO9r6 Onses Nos: 1723, 1724, 
6 P R 1866; 86 Cal 189. 


—0 17 r2—SeeC PCO 9r7.Case No 1739 
2NLR179, 


Pr rar. 
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CPC (1908) 0 17 r 2=:1882, S. 157) 
=Contd,. 

—017 r 2-What amounts to non-appearance 

of defendant and exparte hearing. SeeC P © 

09113, Case No 1839 16M LJ 51. 


—0 17 r 2—What does not amount to an 
exparte decree, See CP OO yr 18 Case No 1864 
85 Cal 1023. 


CPC( 1908 )017,rr 2, 3=( 1882 ) Ss. 
157, 158. 


See Appeal—Default in appearance. 


2093-C PC O 17 rr 3, 3:=(1882 Ss, 157, 1bR) 


Dismissal for default of appearance —Plaintiff 
absent atter adducing his evidence. 


Where in a case the plaintiff after putting in 
all his evidence, oral and documentary, fails to 
appear either in person or by pleader ona sub- 
‘sequent adjourned date, the proper course is for 
the Court to decide the case under and not to 
dismiss it for default. BadamyNathu Singh 

1903 AWN 6=25 All 194. 


Notes—Ref: 5 O LJ 260; 34 Cal 235. Diss: 
19M LJ 760. 


2094-0 PCO 17.1 2=Sections 157 and 102 
—Absence of party—Dismissing of suit. 


After receiving all the available evidence in a 
suit, the case was adjourned to enable the Court 
to refer to arecord. At the adjourned hearing, 
one of the parties didnot appear, and the suit 
was therefore dismissed under section 147 (now 
157) and 114 (now 152) Civil Procednre Code, as 
the Court thought it was bound to do 50. Held 
that, as the suit had been many times heard, asall 
the evidence had been taken, and as last adjourn- 
ment was apparently only for the court's own 
satisfaction and in order to give the plaintiff time, 
the court was not atall bound to dismiss the suit. 
Its proper course was to proceed to judgment or 
to make such order, other than an order of dis- 
missal,as under section 114 (102) might appear 
to be just and proper in the circumstances of the 

Ramratan Shukul v Malajat. 
(1871) Select Cases Part X No 10. 


(2095-C POO17r 2=(1882 8, 157 )-Plain- 
tiff and plaintiff's vaki! absevt-Plaintiff’s absence 
satisfactorily explained—Restoration. 

_ Ifthe plaintiff has shown sufficient reason for 
his absence, he is at any rate, if his presence ie 


Tl G, C, 30 
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C PC4908)0 17 r 2=1882, S. 157) 


—Contd, 


necessary, entitled to ask for the restoration of 
the case. (19 M LJ 740. Fol.) 

Venkatchellapathi Chettiar y Periyasami. 
Udayan. 7ML J 308=6 Ind Cas 681. 


2096—C PC O17, r2=S. 157- Vakalatnama 
—Reference to arbitration. 

The matters in dispate between the parties in 
this case were referred to the determination of an 
arbitrator. The arbitrator not making his award 
within the time fixed by the Sourt, the Court 
took the case from the hands of the arbitrator 
and fixed a day for trying and deciding the case. 
The order fixing the datewas signed by the 
pleaders for the parties. Upon the date fixed, 
neither party appearing ei her in person oF by 
pleader the suit was dismissed under s 107 of the 
Vode of Civil Procedure. That decree being con- 
firmed on appeal the _ plaintiff preferred this 
second appeal to set aside the exparte decree on 
the ground that their vakil haying become 
Junctus officio by reason of the reference to 
arbitration was incompetent to take notice of 
the date fixed. Held, that the mere fact ofa 
reference to arbitration made by a Court under 
8 508 of the Code of Civil Procedure, would not 
have the effect of disabling the vakils of the 
parties from representing them further in the 
Bhegwant Rai vy Nand 

8 WN 199. 


suit. 
Kumar 


2097.—C P0017, rr2 and 3 ( =Oiv Pro 
Code 1882 Ss 157, 158 )—Failure to appear—Fai- 
lure to produce evidence—Procedure.— 

§. 157 refers especially to the case where the 
detendaut fails toappear and there has been no 
trial; s 158 to a case when there has been a trial 
and in which the defendant may or may not 
appear. The former section has regard to the 
failure of a party to appear, the latter to the 
failure of a party to produce evidence. 

Ganesh Motiram y Deosing 3C P LR 21. 

2098.—C P CO 17rr8 andi3=(S8s 157, 158 
of 1882 )—Order under sec 158—Scope of s 158, 

Any order of the Oourt under this section 
must make it plain that it was made under this 
section and not under s 157 though specific warn- 
ing that action under s 168 will be taken need 
not, in order to take such action, be given to the 
party concerned. Ifa suit is dismissed under s. 
(58, a fresh suit will be barred, This section, 
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CPC (4908) 0 17 r 2-(4882, S. 157) 
-Contd, 

being very stringent, should be applied only 

when the facts do not admit of the application of 

any other section. KaleShah vy Shahabal 

Shah. 80 PR1899 


Notes :—Ref 30 P R1906=82;PLR 1906; 
9 PR 1908, 


2099.—CPOO17:1r 23 and 3(=Civ Pro 
Code 1888, #8157, 158 )--Distinction between, in 
the matter of revival of suit decreed,— 

The distinction between 5157 and s 158 is that, 
whore a decree passed under the former section 
may be revived by application, a decree under the 
latter section cannot be revived by application; it 
msy, however, be reviewed, or appealed against, 
Sheodayal Singh Raj Gond y Kausal Prasad 

1iCPLR94, 


2100.-CPC (1908) O 17 rr2, 3=8 157, 
158 (1882) O Orr 8, 9; ( 1882 Ss 102, 103, ) 
Pleader applying for adjournment—Effect, 


Where on the date of hearing the plaintiff's 
pleader applied for an adjournment for one hour 
only and adjournment was granted to enable the 
pleader for the plaintiffs to consider what course 
he should pursue. On the case being called on at 2 
PM., the pleader for the plaintiffs got up and 
left the Court. His name was called out and the 
names of the plaintiffs were also calledout, The 
Pleader had not stated that he had no instruct- 
ions to proceed with the suit. The Judge dismiss- 
ed the suit. 


Held, that the order dismissing the suit was 
an order under Ss 102 and 167 and not under 5, 
158 of the Code, and that the plaintifi's remedy 
was by an application onder s 103 of the Code, 
Allahdino y, Nawalmal. 1SLR 294, 


2101—C PCO I7rr2, 3; 0 9rr8, 9;=(1883 
Ss, 157, 158, 102, 103)—Time given to plaintiff to 
produce evidence—Default in Appearance on 
adjourned date—Statement by plaintiff's vakil 
that he had no instructions=Nature of order to 
be passed—What section to be applied— Scope of 
Ss, 157, 158. 


Piaintifé obtained time from Court to produce 
his evidence on a certain date On that day he 
did not appear and his yakil stated that he bad 
no instructions, The Munsiff, instead of dealing 
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CPC 1908) 017 r 2=(1882, S. 157) 
-Oontd, 


with the case under S,157 of Act XIV of 1882, 
disposed of it under S. 158 on the issues raised, 

Held, that there was clearly a default in ap- 
pearance on the adjourned date, and that the 
Munsiff was wrong in disposing of the suit under 
S. 158, C, P. C,, as he should have disposed of it 
under 8, 157, 


Ss. 157 and 158 of Act XIV of 1882, should, if 
possible, be read as mutually exclusive, 8, 157 
deals with cases of failure to appear, and 8, 158 
with cases of faliure to do the thing for which 
time has been granted; neither can be treated as 
an exception to the other, for there may be failure 
todo the thing for which time has been granted, 
the parties themselves being present, and there 
may befailure to appear even when no time is 
granted to do anything in particular, 


When a case is set down for hearing, whether 
it is on the original or the adjournedidate, the first 
qnestion for the Oonrt is, are the parties in atten- 
dance. [f both or either of the parties have or has 
failed to appear, the Court is bound todeal with 
the matter under Cb, VII. or S. 157 read with 
Ch, VI, as the case may be, Any other defect in 
the case or default of any party is a matter for in- 
vestigation and orders, only after the question of 
default in appearance has been séttled. The ap- 
pearance of the parties or more correctly the 
determination of the consequences of non-appear- 
ance has a natural precedence over the disposal of 
matters arising in the trial of the case. 

Therefore, if there be default in appearance on 
the adjourned date of hearing, S, 167 should alone 
be applied, no matter whether there has or has not 
been default of the kind referred to in S, 168. lt 
is only in case the parties are in attendance and 
there is a faliure todo whata party is given timo 
to do, that 8. 15% is to be put in requisition. 

(23 Bom, 414; 18 M.L, J. 51; 3M. L.T 225; 23 
All. 66; 34 Cal. 235; 5 ©. L. J. 260, Fol.; 20 Bom. 
736, Fol. 4M.H ©. R.254and 4 M.H.C. R 56. 
Disappr ) Chandramathi Ammal y CS~ 
Narayanasamilyer 5 Ind Cas 23=19ML 

J760=7 MLT 369=33 Mad 241. 


2102—C PCO 17 rr 9, 3=(1882 Ss 167,158) 
—Adjourned hearing— Default — Dismissal— 
Restoration, 

A, the plaintiff in a suit, took ont 
processes against his witnesses; they did not how- 





a 


" 


' 
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CPC (i908) 017 r 2=4882, S. 157) 
-Conela 
ever, though served, appear on the adjourned 


date fixed for trial, 
prayed for the issue of a warrant for arrest of 
oneof them. This was refused. The pleader 
then intimated that he had no further instruc- 
tions to appear in the suit which was :thereupon 
dismissed, 

Held, that the dismissal was not under but 
wasread with. It was, therefore, competent to 
the plaintiff to apply under Oode, to have the 
order of dismissal set aside. 


The pleader for the plaintiff 


Scope of sections 157 and 158, Civil Procedure 
Qode, explained. If there are no materials on 
the record at an adjourned date of hearing, the 
Court ought to proceed under section 157, Civil 
Procedure Code, If, however, there are mate- 
tials, the Court ought to proceed under section 
168, Civil Procedure Code. Marian-nissa 


Ram Kalpa Gorain & CLJ260= 
84 Cal 235. 


Notes —Fol: 36 Cal 189. Comp: 19 ML J 760. 


2108—C P CO 17 rr 23, (=ss. 157, 158, Civ. 

Pro Code, 1883)—Date fixed for evidence—Non- 

appearance of plaintifis—Dismissal under r, 2 
changed to one under r 3. 


On plaintiff's non appearance on a date fixed 

for evidence after settlement of issues, the suit 
_ Was dismissed under s, 158,Civ Pro Code 1882. 
An application under s.103, Civ Pro Code 1882,by 
the plaintiff to restore the case to the file (O Ix 
19) was dismissed. Held that the suit should 
Nothave been dismissed under s. 158, Civ Pro 
Code, 1882, but for defauJt under s. 157 Civ Pro 


Code 1888, thereby making s. 103, Civ Pro Code 


_ 1883, applicable as thé case had not been adjourn- 
edin fayour of either party for the production of 
_ evidence or to cause the attendance of witnesses. 
i Ram Nath v Munaraj 139 P R 1884. 


Notes.—Ref: 30P. R, 1906=820 P L R 1906. 


CPC 017 r 3=(4882 S. 158) 


(1) «Applicability —2104—2106 
(2) Powers of Court to dispose ofa 
suit—2107—2109 
(8) Defauit of party to produce-2110— 
117 
(4) Default of party to cause the atten- 
dance of his witness—2118—2125 
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CPC (1908 0 17 r 3=(1882, S. 158) 
—Contd, 

Default to perform any other act 
necessary to the further progress of 
the suit—2126—2130 
(6) Miscellaneous Cases-2131—2184 


(5) 





1 Applicability 
1 Order dismissing suit 2104 
2 Non-attendance—Procedure 2103 
3 Order striking off application for sale 
of attached property—Maintaining 
attachment 2106 
2 Power ofCourt to dispose of a suit 
1 Plaintiff’: case disposed of before 
ascertainment of the value 2107 
2 Refusal of pleader—Right of court to 


proceed under s, 158 2108—2109 
8 Default of party to produce evidence 
1 Procedure 2110 
2 Power of dismissing suit 2111 
3 Fresh evidence 2113 
4 Dismissal 2113 
6 Dismissal of suit after adjournment 
2114—2116 


6 Dismissal of suit unders,158 altered to 
dismissal under s, 157 2116 

7 Dismissal in default of other evidence 
2117 


4 Default of party to cause the atten- 
dance of his witnesses 
1 Power of dismissing suit 
2 Procedure 2119 
8 Adjournment for process to enforce 
attendance of witnesses 2120 
4 Dismissal of suit for non-attendance 
of witnesses 2121 
6 Svit dismissed, firet Conrt, appeal to 
enquire into cause of plaintiff's 
default 2122 
6 Want of instruction to pleader—Dis- 
missal of suit—Remedy 2123 
7 Dismissal for want of prosecution— 
Remedy 2124, 
8 pccnd dismissa1—Subject to appeal 
& Default to perform any other act 


necessary to the further progress 
of the suit. 


1 Plaintiff to pay the cost of prepara- 
tion ofa map-Non-compliance 8126, 


2118 
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CPC (4908) 0 17 r 3=(4882,S. 158) | C P C 4908).0 17 r. 3=(1882, S. 158 


—Uontd, 


2 Order for costs of adjonrnment— 
Non-compliance with 2127, 

3 Insufficient Court-fee on plaint 2128 

4 Failureto pay certain expenses— 
Remedy 2139, 

5 Failure to produce an English trans 
lation of acconnts. 2130, 


6 Mis-cellaneous Cases. 
1 Appeal against an order of the dis- 


trict judge, dismissing the suit 


under S. 168, 2131. 
2 Application treated as _ review 
— Review. 2132. 


3 Appeal also dismissed—Application 
to restore appeal 2133, 
4 Remand by appellate Court 


0 17 r 3=(1882) S. 158 (1859, S 148) 


See Cases under:— 


2134, 


1 Res judicata-Judgments of preliminary 


points. 
2 Appeal—Default in appearance. Case 
No (500) 10 Mad 270 


CPC017r 8=(1882, S. 158) 


See Execution of decrce-Transfer of decree 


for execution &c, 
13 WN 28, 


1 APPLICABILITY. 
(4) Order dismissing suit, 
2104.—C P CU 0 17 r 3—Order dismissing 
suit—"ubsequent suit between same parties. 


Res judicata, 
On the date fixed for 


settlement of issnes 


defendant was not presentand an adjourn 
ment was necessary under all circum 
stances as no evidence had been called for, and 
accordingly an adjournment was wade, a date 
being fixed for the production by plaintiff of a 


certain deed and for the hearing of the evidence 
ex-parte. On the date specified, the deed 
for was putin and afuther adjonrnment was 
asked for and granted. On the second date fixed 
for plaintiff to produce his evidenca he wis not 
present butsent a pleader to ask fora 
adjournment, This was refused and the suit dis- 
missed, but it was not clearly recorded that the 
dismissal was under Section 158 of the Civil 
Procedure Code. A review of judgment having 


calle: 


further 





-Uontd, 
(1) Applicability—Contd. 
been applied for and refused, plaintiff subsequen- 
tly instituted the present suit which was dismiss- 


ed as barred by reason of the former suit; having 
been dismissed under Section 158 of the Code, 


Held, that though it may not be necessary in 
order to take action under Section 158 of the 
Code to give specific warning to the party oon- 
cerned that action under that section will be 
taken, there must be something on the record to 
show clearly that the adjournment is one which 
brings the case within the purview of that 
section and also to make it plain that the order 
itself is one under that section and not under 
Saction 15¥ and that this was uot the casein the 
present instance. 

Section 158 of the Code isa very stringent 
one and is only tobe applied when the facts do 
not admit of the application of any other. 

Kale Shah vShahabal Shah. 
; 80 P R1899, 


(2) Nonattendance—Procedure, 


2105.CPCOl7r 3=(C P C 1889 S. 158) 
= (1859 S.148 )-Non attendance of either party- 
On adjourned hearing — Procedure. 

Where a part heardcase bas been adjourned 
and the parties do not appear on the day of ad- 
journed hearing, the Court may order another 
adjournment to enable the parties to appear. If 
Court do not pass such an order it must dismiss 
the suit under ss. 110 and 147 Civ Pro Oode. It 


‘annot decide the suit on the record, for #, 148 
does not apply in that case. Sain Das v Mus- 
sammat Rajji. 82 PR 1875. 


(8) Order striking off application for sale 
of attached property but maintaining 
attachment. 


£106.—O PCOi7 r8=( Oly Pro Code, 
1882 s. 168)—Execution of decree, 
A decree-holder having attached 


ertain moveable propertyof her judgment- 
debtor, applied to have a specified portion of 
such property sold. The Court executing thé 
decree ordered the decree-holder to pay certain 
fees for issne of notice to the opposite side for the 
purpose of an inquiry as to whether the property 
sought to be sold was or was not ancestral pro- 
perty and directed tbat the caseshould be — 
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CP C (1908) 0 17 r 3=4882, S. 158) 
=Contd, 
(1) Applicability—Concld. 


brought up again on a date named in the order.On 


that date, the Court passed an order striking off 
the application for saleon the main and practi- 
cally the sole ground that the talabuna required 
had not been paid, but at the same time speci- 
fically maintaining the attachment. Held, that 
sych anorder could notbetakento have an 
effect similar to that of an order in a suit under 
s. 158 of the Civ Pro Code and to be a bar to any 
subsequent application of a similar nature. 
Wilayat Husain y Shafit Begam. 
AWN 1898, 12. 


2 POWEROF COURT TODISPOSE OFA 


SUIT. 


(1) Plaintiff's case disposed of before as- 
certainment of the value. 


2107.0 PCO17 r 38=(Oiv Pro Code 
1859 s. 148)—Value of the suit under dispute— 
Power of Court todo so. 


Where the value of the suit was under dispute 
and bad not been ascertained,it was held that the 
record was not complete, and that the Court had 
no power to dispose of the suit under s. 148, Civ 
Pro Uode reserving the valuation of the snit for 
a supplementary order as to stamp ‘and costs. 
Mussammat Uttur Kour v Atma Singh. 

20 P R 1870. 


(2) Refusal of pleader—Right of Court to 
proceed. 


2108—0 P C—O. 19, r. 3 (=Civ. Pro, Code, 
183, 5, 158)—A holiday fixed for hearing of a 
case to suit plaintiff's pleader-Refusal of pleader 
to appear on that day. 


Where a gazetted holiday was fixed for hearing 
arguments in a case, by arrangements with the 
Parties and so as to suit the convenience of the 
plaintiff's pleader, but tbe latter declined to 
appear on thatday, it was held that neither side 
haying objected when the said date was fixed, it 
was their duty to be present on such day and, in 
default. of their so appearing,the proper course for 
the Court was to proceed to judgment in terms of 
-#. 158, Civ. Pro. Code. (55P. R. 1898, 82 P. R.1901, 


Ref. ) Bhagwan Das vy Har Pershad. 
° 141 P. R 1906=92 PL R1907. 
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CPC 908) 0 17 r 3=( 1882 S. 158) 
-Contd, 


(2) Power of Court to dispose ofa suit-Concld 


2109—C P C—( 1908 ) 0 17. r 3=( 1882) S. 
168—Mere default of party to attend Courtin per- 
son—Court not to pass decree against him under 
S. 158 but to proceed under 8. 175. 


8. 158 of the Code is applicable only to cases 
where any party to a suit,to whom time lias been 
granted, fails to do certain specified «cts for 
which time has been allowed, It contemplates 
cases where the partfes have expressly ob{ained 
time to produce evidence and does not refer to 
adjournments by the Court,in the ordinary course, 
of its own motion. So, where a defendant 
required to attend Court in person failed tobe 
present onthe date of the hearing, the only 
course open to the Court was held to be to proceed 
under 8, 157, In the absence of anything to show 
that the defendant had expressly asked for time 
and then made a default,the Court could not pass 
an order to decide the case forthwith under S. 
158 of the Code. Panna Lal y Bull. 

80 P. R. 1906=82 P. L.R. 1906. 

CPCO17 r 8 Ss. 68, 70,71 
—Erxecution of decree—Powers of Collector to 
whose Court adecree has been transferred for 


execution, See. A W N 1893, 28. 


8 DEFAULT OF PARTY TO PRODUCE 
EVIDENCE, 
(1) Procedure 

#110.—C PO 017,r 3, O Yr 18=(Ss 108,158) 
—Ex-parte decree set aside—No restoring of the 
decree as such—Default of party to produce eyi- 
dence—Procedure:— 

A Court has no power to restore an ex-parte 
decree once set aside. Where the Vourtisacting 
under S$ 158, the proper course for it is to decide 
the suit as it stood then before it if the Judge 
could do so, and not to ‘restore the ev-parte 
decree once set aside by it. Raman Chettiar y, 

Mohideen Sahib. (1906) 17M LJ gi. 


(2) Power of dismissing suit 


2111—C PCO 17, r 3=(S.158)—Plain- 
tiffadducing some cyidence—Non-service on 
some of Plaintiff's witnesses. 

It is only under very exceptional circumstan. 
ces, and when no other provisions of the Oode 
are applicable to a case, that resort should be 
had to the very stringent provisions of S 158 of 
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C PC 1908) 0 17 r 3=(1882, S. 158) 
-Contd, 
(3) Default of party to produce evidence- 
Contd. 
the Civ Pro Oode. Where four of the witnesses 
of the plaintiff were examined, it is not open to 
the Court to dismiss the suit under this section 
without taking into consideration the evidence 
on the record, simply because some of the plain- 
tiff's witnesses who had heen summoned toattend 
on the date of hearing were not served with 
notice. Kartar v Surasti 9P R1908= 
28 P W R 1908=98 PLR 1908. 


(8) Fresh evidence 


2112.-C PC 0 17r3<S 158 of 1882. 
When a case is remanded by an Appellate 


Court under s 148, Act VIII of 1859, with a direc- 


tion that it shall be proceeded with, the Court of 
first instance has no authority to receive new 
evidence, nor the lower Appellate Court to decide 
thereupon. Padma Lochun y. Sirdar Khan. 
3 BL R Ap 91, 
S.C. Puddo Lochun y. Sirdar Khan 
12 W R23. 
Notes—See 11 W R 457, 

(4) Dismissal. 

2113.—C PC 0 17,r 3—Failure to produce 
evidence, 

Two cases involving similar issues were order- 
ed by an Officiating District Judge to be tried 
together, one of the cases being transferred from 
the file of the Subordinate Jadge to that of the 
District Judge for that Purpose. The District 
Judge's successor in office dissociated the two 
cases, and ultimately fixed the 6th February for 
the hearing of one of them and the 8th April, for 
the hoaring of the other, apparently in {gnorance 
of the order passed by his predecessor. On the 
80th January, the plaintiff in the case which was 
fixed for the 6th February applied for the sum- 


moning of witnesses and for a Postponement of 
the hearing. The District Judge granted the ap- 


plication for summons but refused to postpone 
the hearing of the case. In consequence of this 
action the attendance of the necessary witnesses 
could not be procured in time, and, on the 6th 
February, the District Judge purporting to act 
under 8 158, Code of Civil Procedure, dismissed 
the plaintiff's suit for default. The plaintiff 
then appealed to the High Gourt. Zéld that 
éven if the order of the District Judge under 8 
158 of the Code of Civil Procedure could be con- 
sidered on a proper construction of that section, 
asa legal order, still the plaintiff might reason- 


DESAI’S CENT, CIVIL DIGEST 1811-1919, 


476 


C PC 4908) 017 r 3=1882, S. 158) 
—Contd, 

(3) Default of party to produce eyidence- 
Contd, 

ably be taken to have been misled by the action 

of the Court, and, under the circumstances, the 

Court had not exercised sound discretion in 

dismissing the plaintiff’s suit. Dulhin 

Sonraj Kuari y Audhan Singh. 11 WN 119, 


(5) Dismissal of suit after adjournment. 


2114.—C PC 0)7,r 3=8 158—Adjournment 
for final disposal- Non-appearance of plaintiff. 


In a suit, issues having been settled, the final 
hearing of the suit was adjourned to a fixed date 
for final disposal. On that date plaintiff did not 
appear, and the suit was dismissed under s 148 
of Act VIII of 1859, Held that as this was not 
a case which had been adjourned in favour of 
either party to enable him to “produce his proofs 


or cause the attendance of his witnesses,” the order 


was not one which cold properly be made. 
Ryall y. Shern an 1 Mad 287, 


2115.—C PC 017 r 3=S 158 of 1888=S,148 
(1859 ). 

The first hearing of a suit took place on the 
16th November, when issues were settled, and the 
final hearing of the snit was fixed for the 28nd 
January following. On the 22nd of January, 
the plaintiff changed her vakil, and applied 
by the new vakil fora summons for a witness, 
and on the 23rd, the new vakil stating that owing 
to the absence of his witnesses he was not pre- 
pared to go on with the case, the Judge dismissed 
thesuit. Held, that, unders 148 of the Civil Pro- 
cedure Vode, the Judge was justified in dismissing 
the suit. Comalammal y, Rangasawmy 
Iyengar 4 Mad CR 56. 


Notes.—Fol:6 MHOR 862 Dist; 4MHG 
R 25{=1 Mad 287. Ref 10 Mad 270; 273= 
34 Cal 235=5 C LJ 260=18MLJ5I: 
Disap: 19 ML J 760, 


(6) Dismissal of suit under S 158 altered 
to dismissal under S§ 157. 

2116.—C PC O17, r3=S 158—Pailure of 
plaintiff to appear ondate fixed in ordinary 
course for evidence,— 

On a date fixed after settlement of issues in a 
case for the parties to produce th idence, the 
plaintiff failed to appear, though the defendant 
wasypresent. The lower Court therefore dismissed 
the suit under Section 158 of the Civil Procedure 
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€ P C 4908) 0 17 r 3=4882, S. 158) 
-Conid, 


_ (8) Default of party to produce evidence- 
Concld. 


Code, and subsequently rejected an application 
by plaintiff under Section 103 of the Code to have 
the case restored to the file, on the ground that 
such application could not be made in 
of a suit dismissed under Section 158. 


Held, that the suit should not have been dis- 
missed under Section 148, but for default under 
Section 157 of the Code, thereby making Section 
103 applicable, as the case had not been adjourn- 
ed in favour of either par!y for the production of 
evidence or to cause the attendance of 
witnesses, so that Section 158 had no applica- 
tion to the circumstances of the case. Ram 
Nath vy. Mumraj 


respect 


9117.—CPCO 17, r 3=S, 158 —Refusal to 
allow examination of defendant as a witness.— 
The Court of first instance refused to grant 
plaintiff's application to be allowed to examine 
second defendant as a witness on her behaif, 
thinking the grounds of such application in- 
sufficient for the exercise of its discretion under 
*g1620fthe Civil Procedure Oode, On the 
adjourned date of hearing, plaintiff failed to pro- 
duce any other witness, and the suit was dismis- 
sed under s 148, On regular appeal, the Civil 
Judge considered that the Court of first instance 
ought not to have refused plainti®’s application, 
but held that the refusal wasa final order not 
open to question in appeal. On special appeal,— 
Held that the CivilJudge was wrong on the 
latter point; that if the plaintiff had been pre- 
vented from examining the second defendant on 
sufficient grounds, she had not committed default 
tinder s 148; that the deerce on the finding of the 
Civil Court was not maintainable without enabl- 
ing plaintiff to examine second defendant; and 
that that finding was conclusive in the special 
appeal, Thedecres of both the lower Courts 
were consequently set aside and the case remand- 
ed, Latchmana Rau Seib vy Rogunatha Rau. 
6 Mad HC R 299. 
4 DEFAULT OF PARTY TO CAUSE THE 
ATTENDANCE OF HIS WITNESSES. 


(1) Power of dismissing suit. 
2118—0 PCO1713=(8. 158, 1882)—Po- 
wer of dismissing suit—Plaintift adducing some 


evidence—Non gervice on some of plaintifi’s wit- 
esses, 


ee 
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(7) Dismissal in default of other evidence. 
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C PC (1908) 017 r. 3=(1882, S.158) 
“=Contd, 


(4) Default of party to cause the attendance 
of his witnesses-Contd. 

It is only under very exceptional circumstan- 
ces, and when no other provisions of the Code 
are applicable to a case, that resort should be had 
to the very stringent provisions of s. 158 of the O 
PC. Where four of the witnesses of the plain- 
tiff were examined, itis not open to the Oourt 
to dismiss the suit under this section without 
taking into consideration the evidence on the 
record, simply because some of the plaintiff's 
witnesses who had been summoned to attend on 
the date of hearing were not served with notice, 


Kartar v Surasti. 9 PRI9O8= 
28 PW R1908=98 PLR1908, 
Notes—Ref: 142 P R1908. 


(2) Procedure. 


2119—C P C—O. 17, r.3—O. XLI, yr. 37 
—Order for parties to appear with witnesses at 
adjourned hearing-Default of plaintiff’s witness- 
es— Dismissal of suit. 


On a date to which the hearing had been ad- 
journed, the witnesses for the plaintiffs in a suit 
pending in the Court of the Subordinate Judge 
did not appear (the parties with their respective 
pleaders being present), but neither an applica- 
tion for adjournment was made nor an order to 
enforce the attendar:c of the witnesses was 
asked for by the plainti"».and the Court apparent- 
ly acting under O. XVII, r. 3, Oode of Civil 
Procedure, dismissed the suit.The District Judge, 
on appeal,dealt with the caseas though the plain- 
tiffs had made a default in appearing and 
remanded the case for trial according to the law. 
Held, that the Judge had committed an error of 
procedure and he onghtto have proceeded under 
O.XLI, r. 27 of the Code, Ram Narain Dube 


y Jagdeo Misir. 8A LJI839= 
10 Ind Cas 903. 


(3) Adjournment for process to enforce 
attendance of witnesses. 


2120- C P C—O, 17 r. 3=S, 158 of 1882, 


Where adjournmenta are made by a Court, in 
order to give effect to its processes for compelling 
the attendance of the witnesses, being thus made 
as much on its own motion at the instance of the 
defendant as at the instance of the plaintiff, the 
case cannot be said to come under Act VILL of 
1859, s. 148, which contemplates a case wherea 
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CPC d908) 017 r3=882, S. 158) 
-Contd, 


() Default of party to cause the attendance 
of his witnesses-Contd. 


party has obtained time té produce his witnesses 
and has failed todoso, Pearee Mohun Bera y 
Shama Churn Mytee. 19 W R. 34. 


Notes:—Ref: 34 Oal 236; 5 C L J 260, 


(4) Dismissal of suit for non-attendance of 
witnesses. 


2121—C P C—O. 17r. 3=S8. 158 of 1882. 


The plaintiff, upon whose application the 
Court of first instance adjourned the hearing of 
the suit, failed to cause the attendance of his wit- 
nesses on theday fixed for the further hearing, 
andthe Court of first instance threw out the suit, 
stating that it did so unders. 110, Act VIIIof 
1859. Both parties to the suit were represented on 
that day by their pleaders, The Court of first in- 
stance subsequently entertained and rejected an 
application under s. 119 fora re-hearing. The 
lower appellate Court admitted and allowed an 
appeal against the order of the Court of first in- 
stance. Both the orders of the lower Court: were 
reversed, it being held that the Oourt of first in- 
stance must be regarded as having acted under s, 
148 of the Code. Kashee Pershad y Debi Das. 

7N W., 77. 


Notes:—Over: 33 All 66 F B,Dist:34 Cal 2935, 


(6) Suit dismissed, by first Court-Appeal to 
enquire into cause of plaintiffs default. 


2122 —O P C—O. 17, r, 3( =Civ Pro. Code, 
1859,8.148)--Plaintiff failing to produce witnesses 
on fixed date-Suit dismissed by first Court- Duty of 
Commissioner—Appeal to-enquire into the cause 
of plaintifi’s default. 


The Oourt having asked plaintiffto produce 
witnesses on a certain day both parties failed to 
appear that day and the suit was dismissed, Two 
days afterwards the plaintiff applied to have his 
case restored to the fileon the ground of his 
being prevented by illness to produce witnesses 
on that date. The lower Oourt refused the appli- 
cation.The commission on appeal omitted to decide 
whether plaintiff had been prevented _ by any 
sufficient cause of producing on that date. Held 
that the Commissioner, by this omission erred in 
law,and that the procedure of the first Court was 
harsh and injurious, Kesra Singh v Sahib 


Singh. 
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-Contd, 


(4) Default of party to cause the attendance 
of his witnesses-Oontd. 


(6) Want of its instruction to pleader— 
Dismissal of sit Remedy. 


2123 —O P C_O. 17, r, 3, 0. 9, r4—Adjourn- 
ed hearing—Plaintiffs absent, 


At an adjourned hearing of a suit, the plain- 
tiffs were not present and their pleader intimated 
to the Court that he bad no instructions to go on 
with the case, The suit was thereupon dismissed 
on the ground that the claim was not proved, The 
plaintiffs then made an application for restora- 
tion under O, IX, r, 4, The Munsif dismissed the 
application and his order was affirmed by the 
District Judge. Upon revision, held that the ap- 
Plication did not lie, the plaintiffs’ remedy being 
by way of appeal against the Mnnsif’s decree,(23 
All 66 fol.) Gaura Bibi v Ghasitiya. 

8 ALJ 1265. 


(7) Dismissal for want of prosecution— 
Remedy. 


2124—C P O_O, 17, r. 3=S.158 of 1882, 


The plaintiffs instituted their suit in the Court 
of the Munsif in February 1888. After several 
preliminary dates, the 26th of July was fixed for 
the framing of issues. On that date the 17 of 
August was fixed for the hearing. The plaintiffs 
however were not ready on the 17th of August to 
proceed with their case and time was allowed 
them till the 26th of September. On the last! 
mentioned date the Munsif passed an order dis- 
missing the plaintiff's suit “for default of prose- 
cution.” Subsequently the Munsif cancelled this 
order and proceeded with the trial of the case and 
ultimately gave a decree in the plaintiff's favour. 
Held that the order as above referred to dismiss- 
ing the plaintiff's suit must be regarded as an 
order under Chapter VII of the Code of Civil Pro- 
cedure and not as one passed under s. 158 of that 
Code. Lachman Singh y Bhajan Singh. 

1s WN 84. 


(8) Second dismissal—Subject to appeal. 
2125—C PC O, 171. 3=8, 158 of 1882. 


The first hearing ofa suit was fixed for the 
10th July 1867. Neither of the parties nor their 
vakils appeared. Thereupon the Court dismissed 
the suit under s, 148 of the Civil Procedure Code, 
but afterwards, upon the application of the plain- 
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=Conta, 
(4) Default of party to cause the attend- 
ance of his witnesses—Concld. 
tiff's Vakil, restored it{tothe file for hearing 
under s, 119, Plaintiff obtained further adjourn- 
ments to produce withesses, the last being an ad- 
journment to the 28th September. On that day 
the vakils of both parties appeared, but no wit- 
nesses, andthe Court again dismissed the suit 
under s, 148 for failure to produce witnesses. On 
the 28nd of October the suit was again, unders. 
119, restored to the file on the application of the 
plaintiff's yakil, and a decision was afterwards 
come to for the plaintiff upon the merits, On ap- 
peal the last mentioned decree was reversed, and 
the decree passed under s. 148 (whether the first 
or second decree was not specified) upheld, upon 
the ground that, ass. 119 was inapplicable toa 
decree passed under s, 148, the Court of first ib- 
stance had acted without jurisdiction in resto- 
ring the suit to the file. Held, on special appeal, 
reversing the decision of the lower Appellate 
Court, that the first decree of dismissal being a@ 
decree which might have been made under s. 147, 
was one to which s. 119 might be applied. That 
the second decree of dismissal was One to which 
8.148 alone applied, consequently one subject 
only to review or to an appeal, and the proceed- 
ing had in October 1867, being substantially an 
application for review, wasone which the Court 
had power to grant. Ambalayana Padeiyatchi 
y Sabramania Padeiyatchi. 6 Mad,HCR 
262. 


Notes:—Ref: 10 Mad 270, 18 M LJ 51. 


& DEFAULT TO PERFORM ANY OTHER 
ACT NECESSARY TO THE FURTHER 
PROGRESS OFTHE SUIT. 


(1) Plaintiff to pay the cost of prep:ration 
of a map—Non-compliance. 


2126—OP O O' 17r. 3=(1583 8S. 158). 

Procedure—Order for plaintiff to pay the cost 
of preparation ofa map—Non-compliance of 
plaintiff with order—Dismissal of suit. 

A Court has no power to dismiss summarily 
@ plaintiff's suit merely because the plaintiff 
has Omitted to comply with an order of the 
court directing him, within a certain time to 
pay in asum of money as the cost of preparing 4 
map considered by the Uourt to be necessary for 
the decision of the suit.1f an order of thiskiud is | 


UI CC. 31 


a 
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~Conta, 

(5) Default to perform any other act 
necessary to the further progress of the 
suit— Contd. 
not complied with, it isthe duty of the court to 
go On and decide the suit on such materials as it 


has before it. Sitara Begam v Tulshi Singh 
23 All 462=1902 A W N 149. 


Notes:—Ref: 5 OC L J 260; 34 Oal 235. Dist: 
36 Cal 189, 


(2) Order forcostsof adjournment, non- 
compliance with. 


2127—C P 
failure to pay. 


CO 17 +. 3=S. 158.-—Costs, 
Where at the request of a petitioner the Court 
adjourns the case Ordering him to pay the costs 
of adjournment to the counter-petitioner and the 
former does not pay it, the Court cannot dismiss 
the petition under S. 158, ©, P. C., unless it had 
made the payment of costs a condition precedent 
to hearing the evidence in the case, 
Veerabhadrappa Chetty vy Chinnammah 
8 M LJ189=21 Mad 403. 


(8) insufficient Court-fee on plaint. 


2128—C P © O. 17 r, 3=S, 158,.—Dismissal of 
suit for insufficient Court-fee on plaint. 

The Court of first instance, being of opinion 
that the plaint bore an insufficient Court-fee, and 
the plaintiff, not making good the deficiency, 
dismissed the suit after recording evidence, but 
without entering into thé merits, -On appéal the 
lower Appellate Court held that the Court-fee 
was sufficient, and remanded the case for trial on 
the merits. eld thats 158 of the Civil Procedvre 
Code was not applicable to thevcase, 
Muhammad Sadik vy Muhammad Jan 

11 All 91 


Notes:—Dist:4 ML J 183 FB. Ref: 12 All 
129 FB. 


(4)Fuilure to pay certainexpenses Ri medy, 


2129—C PC O.17,r. 3=8, 1658. 
for failure tO pay certain expenses 


Dismissal 
Remedy. 

Held that the dismissal of» suit for failure to'pay 
into Court expenses of commission to agcer‘ain 
the value of the suit and to draw a map, Ordered 
by the Uourt, was not a dismissal falling’ under 
Chapter VLI of the Code of Civil Procedure and 
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(5) Default to perform any other act 
necessary to the further progress of the 


suit —Cineld, 
therefore none of the remmudies provided ther 
Were applicabls That it was ade ision which if 
not challenged in appeal became fiualand oul 
bar a fresh suit for the same r lief Rem 
Ghulam Singh y Harnandan > WN 1c} 


(5 ) Failure to produce an English trans]» 
tion cf accounts. 


21380—OPC 0. 17 r. 83—Dismissal of su 
for plaintiff's failure to produce av English trans 


lation Of accounts—Failure to take evidence— 
Legality of dismissal. 


Where the plaintiff, who was ordered by Court 
to produce an English translation of his accounts 
before the adjourned uate, failed to do so, and the 
Court thereupon dismissed his suit without taking 
the evidence that plaintiff tendered : 


Held, that the order of dismissal was wro) g 
and that the Court was bound to take evide 
which was available and adjudicate thereon. 
Badar Mal y Gudu Miya 8 Ind Cas 850 = 

9M LT 163=(1911) MWN 71 


Lee 


6 MISCELLANEOUS CASEs, 


(1) Appeal against an order of th» District 
Judge, dismissing the suit under S. 158. 


2131-0171. 35 lod, O 43 r, 1=(1888 Ss.155 
and 588). 


Held, that the District Judge has no power on 
appeal tO pass an order under §, 158, and even 
assuming that he had, he conld Only exercise 
such powers with reference to an appeal before 
him, and not with reference to the suit in the 
Court of tirst instance, The Judge having set 
aside what was undoubtedly a decree, his order 
dismissing the suit also amounted to a decree and 
an appeal lay from his order. Kusher y 
Jugrag Singh, 10 0C 945. 


(2) Application treated as reyiew-Review 
2132—0. 17 r. 3;0. 41 r. 19;5, 114, 0, 477.1 
== (1882 Ss. 158, 558, 623). 


Limitation Act (XV of 1877), Schedule 11. 
Article 168—Suit dismissed in defanlt—Appeal 
against dismissal also dismissed in default—Ap- 
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=Condd, 


(6) Mircellaneous esses—Contd, 


plication to restore appeal made after expiry of 30 
days, 
As i) was dismissed under s. 158 CPC. The 
sintiffappeated, but ‘he appeal was dismissed 
y the D.visiOual Jodge in default of prosecution, 
r to yesture ‘he appeal was made 
of 30 days prescribed by the 
lL inijation Act for such applicatien. Notice was 
ssned to the defendants to show cause against 
‘he granting of the applicatious, and the Divi- 
ional Jucge after issue of the notice was succeed- 
d by another Jndge, who re heard the appeal 
nd upheld the order of the original Court. The 
plaintiff applied for revision. 


\u applieatio 


ter the expiry 


Hell, that the order passed under 8, 158 of 
tbe Code was illegal and the Casé must be tried 
on the merits, 


It was contended that, the application to re- 
bear the appeal having been made after the expi- 
ry of 30 days and the period not being extendable 
the order of dismissal became final, 


Held, that treating the application ax one for 
review, there was no irregularity in the proceed- 
ings «f the lower apy +llate Conrt,(42 All 462 Ref) 
Kashi Ram v Gop1 M+1 T7TPLR1910= 

6 Ind Cas 484=124 P W R 1910. 


| ) Appeal also cismissed—Application to 
restore appeal. 


21338- C PCO 17,13; 045, r19, (Ss 115 
158, 558, 623— Limitation Act (XV of 1377) Sch 
I1,—Suit dismissed in default Appeal againat 
dismissal also dismissed in defavlt—Appli- 


cation to restore appeal made after expiry of - 


40 days- Application treated as review— Re- 
view. 

A suit was dismissed under S. 158, © P O. The 
plaintiff appealed but theappeal was dismissed 
by the Divisional Judge in default of prosecution. 
An application to restore the appeal was made 
after the expiry of 30 days prescribed by the 
Limitation Act for such applications, Notice was 
issued to the defendants to show cause against 
the granting of the application and the Divi- 
sional Judge who re-heard the appeal upheld 
the order of the original Court, The plaintiff 
applied for revision. //eld: that the order passed 
under s. 158 0 P O was illegal and the case must 
be tried on the merits (23 All 462 Ref to). It was 

- 
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CPC (4908) 017 r 3=(4882, S. 158) | CPCO18rr I, 2 (b=1882-s. 179. 
bi -Ooncid. See (1) Right to begin. 
2 (6) Miscellaneous cases—Concld. (2) Witness—Civil Cases—Examination 


of witnesses. 
(3) Evidence-Givil Cases-Made of deal- 
ing with evidence. 


_ contended that the application to re-hear 

- appeal having been made afterthe expiry of 30 
_ days and the period not being extendable the 
_ order of dismissal became final Held, that trea- 
eine the application as one for review there was 2185—0 PCO 18rr1;2 (1), 018 3, (2) 
_ no irregularity in the proceedings of the lower | 3 (3)=( 1882 Ss. 179, 180 )——Right to begin 
“appellate Court. Krishna Ram y Sahi Mal. | * The other party shall then state his 
11 PLR18. case ” .. Right to begin— Defendant supporting 
plaintiff most begin before defendant opposing 
him -— Plaintiff ’, meaning of——Judicature 


Act, 8, 100. 



































(4) Remand by Appellate Court. 


epee ERO XVILr 3~-S. 166 of 1882. Ii some of the défendants in a suit support 
wholly or partly the plaintiff's case they must 
address the Court and call their evidence before 
“caure shown, from remanding ® case disposed the defendants, really opposed to the plaintift’s 
BE eet gator in ioc may e_doue | SM mR Oe sll eal ance 
. © 

; | ae Svea person, Bagi Bibi v H H Sir Sultan Maho- 

: * | med. 10 Bom L R 827. 


_ —0 17 r 8:-See O PCO IT z z. Case No 2093 
25 All 154. 


The terms of 148, Aci Vil! of 1859, do not 
prevent an Appellate Court,on good and sufficient 


—018 ri—Order of remand in a Small 
Cause nature. See 0 P OfO 43 rl. Case No 3174. 





4 —0 17 r 8—Dismissal of former suit for 101 PR1i910. 
~ default —Appeal fiom dismissal order. See ) PO 

— O94 9 Case No 1815. A W N 1893, 44. CP C (1908) 018.r2 (2), 3=1882 s. 
t 180. 


_ —0 17 r 3—Application to set aside dismissal 
F LNT aoananaea or Ie ee See Cases under. 
pA 19, Oss é al 235. 

aa (1) Witness—Civil Cases-Examination 
of witnesses. 


—0 17 r 3—Court’s inherent power to svt 
Right to begin. 


‘aside exparte decree, See © PCO9Dr 14 Case No (3) 
1956 17MLJ 81. 
CP C1908) 0 18 r +=1682 S. 181, See 
~.017 r 3—What amounts to Horapp ar: Witness-Civil Cases Examination of witnesses, 
ance of defendant and exparte bearing. See 0 P j 
© 0 9r 13. Case No, 1839. iemLJ5i.| CPCO1I8r 5=' 1852) s. 182. 
, ‘ i Notes —Thbis rule corresponds to section 182, 
—0 17 r 3—Dismissal of suit for plaintiff's of the v Code, iss¥. wit this modification 
_ non appearance. SeeC PCOYTS Case No 1747 | that the words “and also in the presence of the 
5 Ind Cas 499. parties or their pleaders,” which occured in the 
Jast part of the oldisection, baye been omitted 


anes 
S —O 17 r 8—See CP CO 9 r 3.0ase No 1706 
i. 9 Ind Cas 842. from the present rule. 


ec 17r 8—SeeC PCO 9r 1.Case No 1689 CP COi8r 7=(1882) s 185A cl °3). 
: 10 Ind Cas 770. | Notes—This rule corresponds to cl (6) 8.16 of 
oc. the U P Code,1882,with some verbal changes. Under 
017 r 3— Dismissal of suit for plaintiff's section 148, the Loca) Governments of both the 
ppearance See U P U O yr. Case No 1749 Provinces have authorized all the Judicial Officers 


P R41 of 1880. | to record evidence in English. 


437 


CPCOIS r 9=(1882)S 185. 


Notes -This rnle corresponds to section 185, 
C P Mode, 1x82, with the omission of the words 


“with his own hand” which occurred in the last 
. 


sentence of that section. This rule has been 


practically rendered useless by the notifications 


of the Local Governments under section 138, 


2136—0 PC O1Rr 13; Givil Procedure Vode 


( Act XIV of 1884 sec 189)—Recording the sub- 
stance of evidence, 


Held, setting aside the judgment and 
decree of a Small  C'ausa Oourt Jndge 
anddirecting & new trial, that the eviden- 


ce was not recorded in accordance with s. 189 of 
the Civil Procedure Code (9 C W N 418 Fol). 

Chethru Gope y Sri Charan Bhagat. 

9C WN 420. 


2137 -CPC O 18r13, (Act XIV of 1882 
seo. 189 )—Recording the substance of evidence. 


Where a Jndge ofa SmallCause Court in re- 
cording the evidence did not give the substance 
of the evidence of each witness but merely a short 
abstract of the whole evidence, 


Held, that this was nota compliance with the 
provisions of s. 189C0 PC. Amritha Shaha v 
Panchkori Shaha 9CWN 418. 


Notes.—lol: 9 C W N 420. 


CPCO 18r 15=1882) S, I9I. 


Notes—This rnle corresponds to section 191, 
C P Onde, 1882, with some alterations and omis- 
sions. Some words and phrases of the old section 
have been changed and replaced by more appro- 
priate words and phrases. No change seems to 
have been madein the meaning. The proviso to 
section 191 of the old Code has been omitted, 
probably in view of section 150 of this Code, 
which has rendered the proviso, unnecessary. 


See Cases under:—Judge—Power of Judge. 


2188—C P7018 r15=S. 191—Hearing of 
snit—Power of Jndge, to deal with evidence 
taken down by his predecessor, 


ASubordinate Jadge, having taken all tho 


evidence in a suit before him, and having eom 
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CPC (1908) 0 18r 15=(1882 S.19k 
=-CVontu, 


pleted the hearing of thé suit except for the argu- 
ments of counsel on both sides, was removed, and 
the case came on for hearing before his successor. 
The new Subordinate Judge took up thé case from 
the point at which it had been left by his prede- 
cessor, and proceeded to judgment and decree. 
Held that the only power given by the Oiy Pro 
Code in such cases is to allow the evidence taken 
at the first trial to be used as evidence at the ) 
second trial, and not to allow the two bearings to 

be linked together and virtually made one, that 

the Subordinate Judge shoald have fixed a day 
for the entire hearing of the suit before himself, 

and should first have heard the opening state- 

ment on behalf of the plaintiff, the evidence pro- 
duced by both sides, and the arguments on behalf 
of both, and then finally decided the case which 
he had himself heard and tried; that he might, in 
accordance with the provisions of s, 191 of the 
Civil Procedure Code, have allowed the depost- 
tions which had been taken before his prede- 
cessor to be put in; and that in neglecting to take 
this course, and in deciding the case upon mate- 
rials which were neyer before him, his action was 
illegal, and the judgment and decree were nalli- 
ties. Jagram Das y Narain Lal 7 All 857. 
Notes:—Fol: 8 All 35. Con: 8 AIlL576 FB. 
Ref: 10 All 80, 


2149—C0 PC O18 rr. 15; 33, 0 20 r1=(1883 
as. 191 and 198 )—Suit tried partly by one Judge 
and partly by another Preliminary order. 


This suit was tried in the District Court 
partly by one Judge and partly by another. Ina 
preliminary order the first Judge came to cer- 
tain findings and directed that the final decree 
should take a certain shape. The Judge who 
finished the case disagreed with his predeceusor 
and gave a different decree to that ordered by 
the first Judge. 


Held, that it was the decision of the second 
Judge that was a decree that was appealable, and 
not the order of the first Judge. 


Ma Nyo v Ma Yauk 4L BR-256. 


2140 C PC O 18r 15=S. 191—Judge’s 
power to deal with evidence taken down by his 
predecessor. : 

Held, that though under s. 191, Civil Proce- 
dure Code, the evidence taken by his predecessor 
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€PC 1908) 0 18 r 15=( 1882, S. 19D 


=-Coneli, 


may be used by the Judge who finally decides the 
case “if he thinks fit," this permission in no 
way anthorizes a Court to decide a cause Ww hich 
it has not really tried. 
Sheo Baksh Singh 


«~~ 6 PG 018 r 15—See—Transfer of Civil 
_ cases—General cases, 26 Mad 595, 





Oudh 8. C 110. 


t 


















CPC(1908) 018 r15 & Sec 33,0 20 
r1=1882 55.191 & 198, 


See—Judgment-—Form and contents of 


judgment. 


9141-9 PCO18r 15, 0 20r 1—Evidence 
recorded by ona judge-Power of successor to 
_ decide —Transfer of case—Notice to parties. 


Thongh S. 191(O 18r 16) provides for the 
case of a judge dying or leaving the Court before 
the conclusion of a suit and gives his successor 
Power todeal with the evidence,as if he 
himself had taken it down, it does not 
empower the judge to decide acase on evidence 
taken down by his predecessor, without giving 
notice to the parties and giving them an oppor- 
tunity of being heard before judgment is pro- 


pieest 1811-1912 490 


CP C.O019r 2=d882) S. 195. 


Notes—tThis rule corresponds to section 195, 


O P Code, 1882, with this variation*only that the 
word ‘‘deponent” has been substituted for the 
word ‘declarant’? which occurred in the old 
section. 


CPC(1908) 019 r3=1882 S 196. 


* See Practice—Civil cases—A fiideyits. 


CP CO 20r 1=(1882) S 192. 


Notes:—This rule corresponds to section 198, 
C P Code, 1882, with some alterations and omis- 
sions. The words “ after the evidence has been 
duly taken and the parties have been heard either 
in person or hy their respective pleaders or recog- 
nized agents’ have been omitted, and in their 
place, the words “ after the case has been heard” 
have been substituted. The omission seems to 
have been made on the ground that they were 
superfluous, 


—O 20 rIl— 

See CPCO18r15. Case No 2189, 
4LBR 256, 

CP CO 20r 2=( 1882) S. 199. 


2142—9 POO 20r 2 (1882 8 199 )—Judg- 





















nounced, Sardar Mahtab Singh y Musst. Sobha 
Kaur 110 PR 1886. 


Notes:—Ref: 91 P R 1904. 


CP CO 18 r 16-(1882) S. 192. 


Notes—This role corresponds to Sec 193 C P 
Oode, The words ‘and judge shall, if necessary, 
correct the same and shall sign, it’ have been 
added in sub rule. 


—018 r338 


See—C FO O 18 r 15 Case No 2139. 
4LBR 256. 


CPC 019r 1=4882) S 194. 


‘Notes:—Thisrule corresponds to section 194, 
© P Code, 1883, with the omission of the words 
“of first instance and any Appellate Court” which 
‘ocenrred in the old section, The words have 
_ been omitted probably on the ground that they 
necessary, as the words “any Court” in- 
e both original aud Appellate Courts, 


ment written when Judge on leave—Delivery by 
successor in oflice— Validity. 


Where a Judge who had heard a case took 
leave, before putting his judgment in writing, 
and his judgment subsequently written was ae 
livered by his successor in office, 


Held, that the judgment was properly pro- 
nounced, the provisions of S 199, Civil Pro, Code, 
having been complied with, f 
Rani Sundar Koer y Chandreshwar. 

411 © WN 601=84 Cal 298, 


2143- CP CO 20r2 (18828 199 )—Jude- 
ment, written by a Judge after his transfer, 


A judgment was written by a Judge after he 
was transferred from the District andit was 
pronounced by his successor. 


Held, that s. 199 of the Civil Procedure Cod 
1882, afforded a complete answer to the otelion 
that the judgment was illegal. Girjashankar 
vy Gopalji. 7 Bom L R 951—30 Bom 241, 


2144--0 PCO 20r2 (1882 s 199 )—Jndg- 
ment, written after Judge was transferred—Vali- 
dity—Judgment reserved too Jong, 
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CPC (1908) 0 20 r 2=1882; S.199) 


=Concld 


A Judge who heard the evidence in the case 
is entitled, under s. 199 of the Code of Civ. Pro. 
to write his judgment and send it to his succes- 
sor for delivery, although the judgment was writ- 
ten by bim after he left the judicial post which 
he was occupying when he heard the case (11 C W 
N 501; 34Cal 293,appr. 7 Bom L R 951;9 W RI 
and 17 W R 475, Ref). Behari Sahai y Srimati 
Thakurani Kastura Kumari Ghatwalin. 

12 CWN 682(FB)=7CLJ 666= 
4M LT 33=585 Cal 756. 


CPC(i908) 0 20 r2=1882$ 199. 
See Judgment-Civil Cases-What amounts to. 
2195—O PCO 20r3 (0 O.S. 202)-First judg- 
ment deciding case but deferring passing decree 
till succession certificate filed—Subsequent judg- 


ment reversing decision arrived at in first judg- 
menot—Legality:— 


The District Judge in appeal on 20th May 





1908, recorded a judgment to the effect that the 
plea raiséd in appeal by the defendant that he 
had not been given a sufficient opportunity to 
prove his case in the first Court was of no force, 
but deferred passing a decree until the plaintiff 
has filed a succession certificate, Before the certi- 
ficate was filed, however, on the 25th May 1908, 
the District Judge heard further arguments and 
gave judgment allowing the appeal and remanded 
the case to the lower Court to enable defendant 
to prove his case. Held that the second judgment 
was inconsistent with the first and illegal, and 
that a decree must be passed according to the 
first judgment.-Kishun Kuary Ganga Prasad 

6 AL J54; 31 All153. 


CPC (1908) 0 20 r3=1882 § 909, 
See JudgmenteAmendment of Judgment. 
CPCO 20r3— 

See CPO(1908) S 148. Case No (1396 ) 
13 0 C 28. 


C PCO 20 Ff 8—Disallowance of claim 
to property attached- 


See 0 PC (1908 ) 021 r 61.Case no ( 2560 ) 
1MLJ 478. 


2147—C PC 0 20 r4-(old s. 205 )Object— 
Section discretionary,— 


DIGEST 1811-19192. 492 


C P C (1908) 0 20 r 4=(1882; $.203) 
—Uoneld, 

This section, though not requiring Judges of 
Small Cause Courts to give reason for their deci- 
sion on simple questions of fact, does not empo- 
wer them to decide difficult questions of law in an 
arbitrary and off-hand manner, without assign- 


ing their reasons for the same. The discretion 


given in this section must be exercised ina rea- 
sonable and judicial manner and if it is not so 
exercised, the Chief Court can revise such order. 
Hari Mal y Nikka, 78PR 1895. 


2147-C PCO 20r 4=(1882—8 203 )-Sub- 
ordinate Judge invested with small Cause Court 
pow«rs—Judgment—Reasons for the Judgment, 


The Court ofa Subordinate Judge invested 
with Small Cause Court powers is governed by 
paragraph (1) of S. 204 of the Civil Procedure 
4ode, 1882. The judgment written by a Subordi- 
nete Judge as a Court of a Small Cause need not 
therefore contain more than the points for deter- 
mination and the decision thereon. (23 Bom 882; 
8 Bom 230; 12 Bom 31:9 Bom 174; 8 Bom 370 
Ref ) Narayan y Bhaga. 9 Bom LR 327 

=31 Bom 314 FB, 


CPC 020, r 4—Judgment not defective 
merely because no specific issues framed—See 


5 MLT 215, 

—0 20 r 4—Procedure to be followed in ap- 
pealable cases—See 4PWR1907= 
27 PLR 215. 


CPC(1908) 020 r4and 020 r5= 
1882 ss 208, 204. 


See Judgment Form and contents of judgment, 


2148—C P C 0 20 4=(old s 208 )—Limit of 
discretion given under. 


This section being merely permissive, the dis- 
cretion thereby given must be judicially exerci- 
sed. Where intricate legal questions are inyolved 
there must be something on the record to satisfy 
the superior Court, that the Judge has not ignored 
any material considerations. 

Sarat Chand y Bombay Baroda and Central 
India Railway Company, 41 PR 1896, 


Notes:—Fol 57 P R 1901. 
2449—C PC 0 20 r5=( 1882 S 204 )-Decree, 
from of-findingson issues not essential to the 


determination of a suit or appeal notto form 
part of decree.—Practice. 


© 
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CP C11908) 0 20 r 5=4882, $.204) 


=-Concli. 


Held, that although it is advisable thatin ap- 
peaiable cases a Court should record its findings 
upon important issues in a suit or appeal other 
than the issue or issues upon the determination 
‘of which the decree is based, the findings on sueh 
issue or issues ought not to form part of the 
Court’s decree, (5 W RPC 63, Ch D at pp. 41 and 
43 referred to), Baldeo Singh v Dharam 
Kunwar. 96 All 234=1904 A WN 6. 


9150.—C PC 0 20r5 O41r23 041 r 3l= 
(1882 Ss.204,562,574 )-Dismissal ofa suit on some 
one of the issaes—Jurisdiction 
mine other issues. 


of Court to deter- 


In a suit for ejectment the main issues in the 
casé related to the validity of the plaintiff's lease 
and the character of the defendant’s holding. The 
firat Court held that the plaintifi’s lease was not 
yalid,but instead of dismissing the suit on that one 
point entered into the merits and foundon the 
avidence that the defendants had 4 permanent 
right and could not be ejected on a notice to quit. 


The lower appellate court affirmed the first 
court’s jadgment on all the points. The High 
- Gourt reversing the findings on the first point 
held that the plaintifi’s lease was valid. Per 


“Rampini J.—That the case should be remanded 
for the determination of the nature of defen- 
dant’s tenancy inasmuch as the lower courts had 
no jurisdiction to determine such issues after 
haying held on the first issue that the suit was 
not maintainable. Held by Maclean, © J agree- 
ing with Mitra, J.—That the lower courts had 
jurisdiction and very properly exercised that 


_ jurisdiction in deciding all the issues, and it was 


not necessary to remand the case, there being 
the finding of fact that the defendant's rights 
were permanent. (10 Cal 1095 and 11 Cal 544 dist. 
4 Mad 134foll. 6 W RPC 5s foll. 6 Cal 319 decl- 
ared overruled by 11 Cal 301 P © Fol). Ismail 
Khan Mohomed y Hari Charan Pal. 
9CWN6O. 


CPCO20r6-1882 s. 2061. 


Notes, —Sub-rule (1) of this rule corresponds 
to para, 1 of section 206 C P Oode 1882 with 
this modification tbat the words “as stated in the 
register” which followed the word “glaims” in the 
old Code uve been omitted. Under the present 
een, therefore, the contents of the decree are 

not tobe prepared by reference to register 





piagst 1811-1912. 494 


C P C1908) 0 20.r 6=( 1882 S. 206) 
(4)-Conid, 

put by reference to the pleadings, so that the 

contents may be clear and unambiguous. 


Sub-rule (2) corresponds to para. Sof Section 
206 of the old Code with this modification thatg 
the words ‘by whom or out of what property” have 
been added, The addition is no doubt an improve- 
ment. The other changes are only “verbal. Sub 
Tule (2) also includes the “provisions contained. 
in section 219 of the old Code. 


Sub rule (4) of this rule corresponds to section 
221 of the old Code 1882, with some verbal 
changes only. 





Sce Cases under:— 


(1) Appeal orders. 
q@) Decree—Alteration or amendment 
of decree. 


(3) Limitation Act 1877 Arts 177, 178. 


(4) Superintendence of High Court 
Civil Pro Code Ss. 115, 622, 


cpcrig0s) 0 20r 6=1882 8S. 206 
Paras 1, 2. 
See.- Ondh Rent Act XXII of 1886S. 145. 


10 Cal 141. 


CPCO20ré6s, 152. See Costs. 


020 r6 5S. 152—Pleader's fees how to be 
calculated in a snit for pre-emption. Oudh Civil 
Digest paragraph 288, Rule 4—Decree, amend- 
ment of-Legal Practitioners. 70C 43, 


C PCO 20r6S. 152 Sch II rr, 16, 20, 21 
—Award Case No (29) 40C 82. 


— © 20 16 and s, 152 —Application for amend- 
ment of order absolute not a step in aid of 
execution. Execution of decree. 


AW N(1905)108=2 A L J 287=27 All575. 


—020 r6—SeeC PC (1908) 8. 115 Case 
No (1809 ). 28. Cal 177. 


—0O 20 r 6—See Cases nnder C P O (1908 ) 
8. 152. 
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C P C (1908) 0. 20 r.6 -4882, S. 206 
(A )=Concis, 

—0 20 r 6 (8)—See © P 01908) S. 35 Case 

No (119). A WN (1892) 215. 


—O 20 r7—Effect of dismissal of appeal. 


See 9 PCO 41 rll Oase No 3050. 30 All 290. 
CP CS. 35 0 20 r 8 (218 )—Costs, order for 


-Alteration of. 
See —Practice. 


CPcCO20r 9=1882 S. 207. 


Notes.—This rule corresponds to section 207 
C P Code 1882 with some additions and altera- 


tions, The words “the decree shall contain a dis- 


eription of such property sufficient to identify the 


same” have been added after the words, immove- 
able property” and the words “can be" have been 
substituted forthe word “is” which occurred in 
the old section. This rule~ is similar to rule 3 of 
Order VII. 


2151-C PCO 20 r 9 207 Civ Pro Code 1882 
Decree—Omission to specify boundaries or 
numbers of immoveable property decreed=Details 
in the plaint to be read in the decree, 


In this case, the decree of the first Court des- 
eribed the property decreed asthe property ‘in 
suit” without specification o£ kiiarsa numbers or 
boundaries and so also did the judgment. There 
was no variance with the judgment nor any 
clerical or arithmetical error, calling for an 
amendment under s.206 Civ Pro Code, The exe- 
cuting Court, however declined to execute in the 
absence cf full details in the decree. Held, that 
the Court should have read into the decree the 
deatils given in the plaint and should have pro- 
ceeded to execute the decree with the help of those 
details, Gordhan Das y Rughnandan 
Das. 74 PR1905 =182 PLR1905. 


Notes:—Roef #5 P R1906=101 PILR 1906. 


—0 20 r9—Power todismiss appeal with- 
out sending notice to lower court—See © P 
© O41 r ll. Case No 3035. 

8 Ind Cas 941. 

CPC 20 r10=1882 Sec 208. 
tion of decree—Mode of execution—Alternative 
decree. 

9152.0 PCO 20r 10 (8 208). 

Held, that Sectioa 208 of Act X of 1877, does 
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1902 AW N 98 





See Execn- 
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CP C (1908) 0 20 r 10=(1882 S.208) 
—Concid, 


not reqnire that inevery suit for moveable pro- 
perty, the decree shall be for the delivery of that 
property in the first instance, with an alternative 
decree for the value, if delivery cannot be given, 
The object of the Section is limited to providing 
for an alternative decree only in those cases 
where the Court considers it proper to direct 
the restoration of the property in dispute, 
Mussammat Rukman y Ganga Ram 
PR 81 of 1880. 


2153.—O P PO 20,r10;021,r 31=( 1882 
Ss. 208 and 209 )—Decree for moveable property 
—Alternative decree for money—When alterna- 
tive decree enforceable.—No option to Judgment- 
debtor- 

In a decree for moveable property the money 
amount is inserted under § 208 an alternative if 
delivery cannot be had. The jadgment-debtor is 
given no Option in such a case either to surrender 
the property ortopay the money. ‘The alterna- 
tive portion of the decree ( for recovery of the 
money ) only comes into operation 
when after putting in force. S 259, 0 P Cit is 
found impossible to obtain the property ordered 
to be delivered. Manayikraman v Moyan- 
kutti Mudaliar. 13MLJ 444, 


CPCO20r Il (1882) S 210. 


Notes :—This rule not only authorizes the 
Court to direct the amount of a money decree by 
instalments, but it also authorizes the Court 
to make an order postponing the payment of 
the decretal amount for a specified time. 


“The Committee have added words to sub- 
rule (1) in order to override the ruling of 
Bombay High Court in the case of 4 Rom 96, as 
the practice inculcated by that ruling seems to 
prevail only in the Presidency of Bombay and not 
in the rest of [ndia’-See Notes on Clauses by the 
Committee, 


The worts “ with or without interest, notwih- 
standing any thing contained in the contract 
under which the money is payable” bave been 
inserted in sub-rule (1) to override the Bombay 
ease above referred to. In thatcuase it was held 
that the lower Courts had no jurisdiction, with- 
out the consent of the parties, to substitute, for 
the contract made by them, an order relieving 


i 
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C P C 4908) 0 20 r.1i=(1882)S.210) 
-Contd, 
defendant from payment of interests 


foture instalments, except on overdue instal— 
ments only. 


on 


(1) Decree may direct payment by in- 
stalments 2154—2159. 

(2) Order after decree for payment by 
instalments 2160—2165, 





See cases under :— 


(1) Decree—Alteration or amendment 
of decree. 

(2) Interest, Omission to 
etc,—Contracts. 


stipulate for 


(8) Limitation Act, 1877, Art 179— 
Order for payment at specified 
dates. 


—0 20, r 11.—Negotiable Instruments. 
2NLR179. 


CPC(1908) 0 20 r 11—Suit maintain- 
ability conveyance exegution of, by Court-Rights 
of parties under the conveyance, how to be en- 


forced. See © PC (1908) S 47, Case No (430 ). 
11 MLT 18. 


4 DECREE MAY DIRECT PAYMENT BY 
INSTALMENTS. 


2154.-C P CO 20, r 11(1) (=Sec 210, 
Giy Pro Code, 1882 )—Lenders and borrowers— 
Suit on promissory-note—Equitable mortgage as 
security for loan—Decree for paymeni of claim 
by instalments. 


Where the suit was on a promissory -note, but 


it appeared that, as security for the loan, the 
plaintiffs held the title-deeds of a house, or in 
and the 


other words, an equitable mortgage, 
Court ordered payment of the claim by instal- 


ments, held that, “if the plaintiffs had pursued all 
their remedies and had sued to have their lien de- 


clared, and fora mortgage-decrce for sale, the de- 
fendants wonld have had time given within which 


TI ©. C. 32 


us. 
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CPC 4908) 0 20 r 11=(1882 S. 210) 
=Contd 


(1) Decree may direct payment by 
instalments— Contd. 

to pay, and that if the lenders abandon their 
proper remedy in order to avoid one of the con- 
sequences of the original contract with the bor- 
rower, it is not unreasonable or inequitable that 
the Court should, as far as possible, put the 
borrowers in the same position as if the Jend- 
ers had sought for their proper remedy. 


Allaneappa iehetty, v Mirajam Bee. 
1LBR 8L 


2155.—C PCO 20, r 11(1)=Section 210 
—Decree payable by instalments, 


Held, that Sec 210 of the Code of Civil Pro- 
cedure under which the Court has no sufficient 
reason being shown authority to order that the 
amount, when the decree is for the payment of 
money, shall be paid by instalments, is not appli- 
cable to adecree ina suit for the recovery of a 
debt by salé of immoveable property which has 
been bypothecated as security for the payment 
of the debt Amir Chand vy Karm. 

49 P R 1887, 


2156.—C PP CO 20, ril (1)-(= Civi Pro 
Code, 1882, 5 210 ) Instalment-bond—Power to 
pass decree payable by instalments. 


Where an instalment-bond provided that, in 
default of payment of any one of the instalments, 
the whole amount would be recoverable, /eld, 
that the Court had no jurisdiction, without the 
consent of the parties to pass a decree for pay- 
ment by instalments. (4 Bom 96 Fol ), 

Buldeo Das y Dasaundhi Khan 
187 PL R1901. 


9157—Civil Procedure Codo (1908) O. 20 
r. 11 (1)—Discretion—C P C §, 210—Decree 
payable in instalments, 


The discretion vested in a Court under O 20 r. 
11 to make a decree payable in instalments must 
be judicially and not arbitrarily exercised. The 
mere fact that the defendantis hard pressed is 
not by itself a sufficient reason to justify a decree 
for instalments spread over for many years. 
Bilgobindram Bhekatvy Chhedilal Shah 
CL J 431=6 Ind Cas 552. 
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CPC i908) 0 20 r 11=(1882)S. 210) 
=Contd, 


1) Decree may direct payment by 
) 
instalments—Concld. 


2158.—C PC 0 20r110(1)=S. 210. 


Sec 210 is not applicable to suits to havea 
mortgage-debt realized out of the mortgaged 
property. Balwant y Babaji. 1886 PJ 90. 


2159.-C PC 0 20r11(1)=CP Gs 210— 
Instalment decree, 


A sued B for Rs. 10, 275 and got a decree with 
costs and interest at 6 percent, but the amount 
was made payable by the decree in ten equal 
half-yearly instalmentsas #was “in an 
embarrassed condition.” Z/eld that as the decree 
injuriously aff-cted plaintiff's interest it must be 
set aside and the amount made payable ina 
lump sum with interest at 6 percent. Bishen 
Chand y Jang Bahadur. 2W N 102. 


(2) ORDER AFTER DECREE FOR PAY- 
MENT BY INSTALMENTS. 


2160.-C PC0 20, rll (2) and O 24 
r 6—Personal decree against mortgagor—Court's 
discretion to direct payment by instalment— 
Judicial discretion—Second appeal. 


In making adecree underO34, r 6 of the 
Code, against a mortgagor personally, the Court 
may direct the payment of the decretal amount 
in instalments under O XX,r11cf the Code. 

Whether or not the Court-exercised a sound 
Judicial discretion in making the order cannot be 
reviewedin second appeal. (15 CL J 431 bist.) 

Bidhu Shekar y. Sudhury Mahatabudin. 

15 C WN 1083. 

2161.—C PCO 20,r11 (8)=S. 210-Applica- 
tion after decree for an order for payment by in- 
stalments — Contents of application. 

Feld, that en application by a judgment. 
debtor, although it did not actually state that 
it was under Section 110 of the Code of Civil 
Procedure, but which was in every respect what 
a petition under that section would have been, 
and which was presented within the period of 
limitation prescribed for the presentation of such 
application, although the word ihkrarnama was 
used in it, was, as the subsequent conduct of the 
parties showed that they treated it,an applica. 


tion ander Section 210 of the Code of Civil Pro- 
cedure, 
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CPC (1908) 0 20 r Il=(1882, S.210) 


-ontd, 
(2) Orderafter decree for payment by 
instalments — Cunfd, 
(61 P R 186,26 P R 1894 and 12 All, 571, dis- 


Nabi Bakhsh v. Gori Mal. 
96PR1900=23P LR 1901. 


tinguished.) 


2162.—C PC 0 20r 11 (2)=(1882 § 210)— 
Money decree—High Court's power to order de« 
cree amount payable by instalments:—Under S, 
210,C PC., the High Court has the power to 
make its money decree p:yable by instalments. 
Poma y. Gillespie, 31 Rom 348= 

9 Bom LR 143. 


2163.—C PC Oider 20, Rule 1; (2)=S 210 
Decree by the District Munsif— Order staying 
execution for one year. 


Section 210 of the Civil Procedure Code of 
1882 enables the Court to order payment of 
the decree amount by instalments. The new 
Code expressly confers such power by Order XX, 
Rule 11, The Code of 1882 did not take away 
the inherent powers of the Court to do justice, 


Palaniappa Chettiar y Velayuta Pillai. 
7 M LT 151=5 Ind Cas 421. 


2164.—CUPCO20rll (2), S 1:5=(1882 Ss 
210, 622}-Bengal Tenancy Act—Rent suit-Instal- 
ment decree, power of court to make—High 
Oourt’s power of reyision:— 


A decree for rent under the Bengal Tenancy 
Act cannot be made payable by instalments, S 
210 of the Civil Procedure Code not applying to 
such a decree, 


Where a Munsif made an order for the pay- 
ment of the amount of rent decreed by instal- 
ment3 he committed an error of law only and not 
anerror in the exercise of his jurisdiction with- 
in S 622 Vivil Procedure Code, Shibh Narain 

Mookc«rjee y Baikuntha Nath Isar- 
ll C WN 857. 


2165.—C PCO 20rll (2) =( 1882, S, 210)— 
Execution of decree— Payment by instalments— 
Agreement to give time for satisfaction of 
judgment-debt—Limitation Act ( XV of 1877), 
3nd Schedule, Articles 175, 178, 179. 
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CPC 4908) 0 20 r 11-8825. 210) 


, 





=Concla, 


(2) Order after decree for payment by 
instalments— Concld, 


Appellant obtained a decree against the res- 
pondents on the 3rd February 1488, and applied 
for execution thereof on the 26th October 1888, 
A warrant was directed to issue, but on the 27th 
November 1888, both parties put in a petition 
reciting that an arrangement had been made be- 
tween them, by which the debt was to be paid 
by instalments and praying that the sanction of 
the Court might be given thereto, The proceed- 
ings were thereupon ordered to be filed, a sepa- 
rate’order of even date 
proceedings that the property should remain 
under attachment but not be brought tosale. 
On the 8th April 1892, the appellant filed an ap- 
plication in which, after reciting the former 
arrangement, it was prayed that the respondents 
might be summoned with a view to recovery of 
the sum still remaining due, aud on the 5th July 
1892 the appellant again applied for execntion 
by attachment of the judgment-debtor’s property. 


being recorded in the 


Held, that the order of the 27th November 
1888 was not one falling under Section 210 of the 
Civil Procedure Code, inasmuch as the applica- 
tion leading to that order did not purport to be 
Under that section, nor was it presented within 
the periol of six months prescribed by Article 
175 ofthe 2nd Schedule of the Limitation Acr 
for the presentation of applications under that 
section, 


Held, further, that the said order was one 
sanctioning an agreement to give time for 
“the satisfaction of the judgment-debt”’ within 
the meaning of Section 257 A of the Civil Pro- 
cedure Code, and that, as the mere sanction by 
the Court ofan agreement under that section 
does not “alter,” the decree, the decree to be 
executed was the decree dated the 3rd ebruary, 
1888, 


Held, also, that inasmuch as the applications 
of the &th April 1892 and of the 15th July 18¥2 
were applications for ‘execution or to take 
step in aid of execution,” they were spplications 
to which Article 179, and not Article 178, of 
the 2nd Schedule of the Limitation Act was ap: 
‘plicable, and that consequently the decree of the 

8rd February 1888 was time-barred. (1? All 671 
nd 61 P R 1886, followed;5 11 596 not followed.) 
‘Nansk Chand y Anant Rom. 26 P R 1894. 
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CP CO 20r 12=(1882) Ss 2lland 
212 =( 1859) s 197. 


Notes.—This rule corresponds to sections 
211 and 212, C P Code, 1882, with several addi- 
tions and alterations. The most important change 
introduced by this rule is that mesne profits 
shall be ascertained in the suitand not in exe- 
cution. The Court may pass a decree for rents 
or mesne profits if it can do so without directing 
an equiry. 


“We anticipate that there will be a substantial 
saving of time, and consequent expense, from 
the provision requiring that mesne profits shall 
be ascertained under the decree itself and not as 


have in the execution proceeding.” See the 
Report of the Special Committee. 
The definition of the expression ‘‘mesne 


profits” is given in section 2 (12). 


Clause (ii) is new, there was no similar pro- 
vision in the Old Code, and it has been inserted 
for the benefit of jndgement-debtor, whose liabi- 
lity for mesne profits willcease after giving no- 
tice through the Court of his relinquishment of 
possession, 


Sub-rule (2) is also new. It provides that at 
first a preliminary decree directing enquiry for 
the ascertainment of the mesne profits shall be 
passed and then the final decree shall be passed 
in accordance with the result of such enquiry. 


For the meaning of the expression ‘‘mesne- 
profits,” see sec 2 (12), 


(1) Decree for possession nnd mesne 
profits 2166-2171 


(2%) Decree under cl I (6) and (c) isan 
interlocutory order 2172—2173. 


CP C(1908) 0 20 ri2=(1882 s 211.) 


See Mesne profits assessment iu execution & 
suits for mesneé profits 30 Cal 506. 


CP C—O, 20, r.12, 5. 2(12)—Mesne Pro- 
4ts—Mode of assessment, 2Bom LR 709 
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CPC ci908) 0 20r 12 =(4882, S.211) 
—Contd 


(1) DECREE=FOR POSSESSION AND MESNE 
PROFITS. 


2166.—C PO 0 20r128,2 (12)=( 1882 s. 
211 )—Trespasser— Allowance of expenses of col- 
lection of rents to a trespasser against whom a 
decree for mesne profits has been passed—Princi- 
ple upon which such expenses should be allowed 
or disallowed. 


{n estimating the profits which the owner of 
land is entitled to recover from a trespasser, the 
costs of collecting rents, which are ordinarily 
incurred by the owner, should be allowed to the 
trespasser only where such trespasser entered on 
the land in the exercise of a Bonafide claim of 
right, But when the trespasser is altogether 
tortious and malicious, in other words when the 
trespasser has entered or continued on the pro- 
petty without any bona fide belic£ that he is enti- 
tled todo so, whese, in defiance of the rights 
of another, he has thrust himself into an estate, 
although he may still claim all necessary pay- 
ments,such as Government revenue or.ground rent, 
itis notimperative on the court in estimating 
damages to allow the wrong doer even such char- 
ges as would ordinarily but voulutarily be 
incurred by an owner in possession, (1 All 518 
fol; L R 1892 A C75; LR271 A t10 ref 23 All 
252 distinguished.) Dungar Maly Jairam. 

1902 AWN 90=24 all 876, 


Notes:—Dist 6 A L J 327, 


2167.-C PCO 20r 12S, 2(12)=(1882 s, 211) 
—Assessment principle of—Jote and Khamar 
lands—Deeree-holder nota cultivator—Deduc- 
tions to be made in case of khamar_ lands-Inter- 
eat, rate of —Civil Procedute Code (Act XIV of 
1882) Sec 211. 


In the assessment of mesne profils, two dif- 
ferent principles are adopted, one applicable to 
the case of the rent-paying lands orjote lands, 
and the other applicable of the //amar lands, 


The decree holder, though not himself a 
cultivator is to be regarded as the potential, and 


therefore the actual cultivator ofthe specific 
plots which were cultivated by the judgment- 
debtors from whom he succeeded in obtaining 


possession. The occupation of khamar lands in 
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C P C4908) 0 20 r 12=(1882, $.241) 
—Contd, 


(1) Decree for possession and mesne 
profits— Contd. 


the direct cultivation of the maliks very nearly 
Approximates tothe occupation of raiyati lands 
held by ordinary cultivators, 


The deduction tobe made from the value of 
the produce jof the Ziamar lands on account of 
the risk and supervision of the cultivation car- 
tied on by persons in the position of the decree- 
holder in addition to the ordinary costs of culti- 
vation, may be calculated at half the usual rate 
on account of collection charges allowed in the 
case of rent-paying or jote lands. Five per cent on 
the value of the actual produce of the /hamar 
lands isa sufficient allowance to meet the costs 
of supervision and any other incidental charges. 


A claim for mesne profits includes interest on 
such mesne profits. Interest as forming a part 
of the mesne profits or damages cannot be allow- 
ed for any period subsequent to that limited 
by section 211 of the Civil Procedure Code, and 
in the exercise of a proper discretion, the higher 
tate of 12 per cent, should continue till the ob- 
taining of possession by the decree-holder and 
thereafter at the nsual Court rate, Ijjatulla 
Bhuyan y Chandra Mohan Banerjee. 

7CLJ197=12 C WN 285, 


2168.—C PCO 20r2s3 (12)= (1882 S, 311) 
~Mesne profits—Ascertainment- Principles-Decree- 
holder in possession himself, 


When landiis raiyatiand both the true owner 
and the trespasser are, under ordinary circum- 
stances, merely rent receivers, assessment of 
mesne profits should be made on the jbasis of fair 
and reasonable rent. (9 WR 445and 30 WN 
748 rel: ) But whena raiyat himself, an actual 
cultivator, is dispossessed of his field, the mea- 
sure of damages should be the value of the crops. 
(16 W R 31, & 13 W &, 37 relied npon.). There is 
no distinction in respect of assessment of mesne 
profits between raiyati land held by a raiyat and 
the proprietor of private land ordinarily culti- 
vated by him except as to the costs of cultivation. 
So where a zemindar obtained a decree for possea- 
sion against a trespasser of his zaraitJand which 
was in the direct possession of the former. 
Held, that the decree holder was entitled to get 
fromthe defendant as mesne profits the price of 
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€ PC i$08) 0 20 r 12=(4882, S 211) 
=-Contd, 


(1) Decree for possession and mesne 
profits—Contd. 
the crops raised on the land, less the expenses of 
cultivation.(17 W R 156 and 6 C W N 409 ref to.) 
Laljee Shahay Singh v F C:\Walker. 
60 W N 732. 


Notes —Ref 12 C W N 650; 12 C W N 285= 
7C LJ 197; 35 Cal 1000, 


—0 20 r 12.—Interest on mesne profits 
when claimable—See Interest—Special Cases. 
83 Cal 329. 


2169—C PCO 20r 12=S. 211 of 1882—Court- 
fees—Set off claimed in a written statement. 


Where in a suit for rent, the qnestion 
on account of payment made by him for cesses 
payable by the plaintiff on account of years pre- 
vious to those for which rent was claimed, 


Held, that the payment cannot be treated as 
part-payment of the rents sued for but as an 
antecedent debt. The claim was therefore, in the 
nature of a set-off and Court-fees must be paid 
for the same, (Dictum of Banerji; J in 8C WN 
174 not Fol.) Guise J. Jy Anantha Ram Rathi 

10C WN 199. 


2170.—C PC 0 20r 12S, 2 (12)=(1882 8. 211) 


Three years—Appellate decree confirming 
original decree-Period up to which mesne profits 
can be recovered. 

Where a decree awarding future mesne 
profits under s, 31lof the Civil Procedure 
Qode is affirmed by an appellate Court the 
three years from the date of the decree 
until the expiration of which alone mesne profits 
are recoverable under that section sbould be 
calculated not from the date of the original decree 
but from the date of the decree of the Court of 
appeal. Indar Bahadur Singh vy Bijai 
Bahadur Singh. 5 C W N52=10MLJ 290 

=23 All152 P C=27 1A 209. 


Notes —Diss 17 ML J 496, 31 Mad 28. Fol; 85 
Cal 1017. Ref 29 Cal 758 F B; 30 Cal 660 
FB, 


«8171, POO 20 r 128.2 (12) = (1882 8.211) 
_ -Mesne profits awardable after institution of suit. 
Under 8, 211 GC PC mesne profits can be grant- 
ed only up to three yearssubsequent to the 





DESAI’S CENT. ClvIL DIGEST. 1811-1912 506 


C P C1908) 0 20 r 12=(1882, S. 211) 
—Contd, 
(1) Decree for possession and mesne 
profits— Concld. 
decree although the party dispossessed may re- 
cover possession in execution beyond that period, 
The words “ whichever event occurs “should be 
construed strictly. (23 All 152= 271A 209, 24 
Bom 149 (Ibid ) 345 Fol.) Trailokya Nath Roy 


Chaudhuri y Jogendra Nath Ray. 
35 Cal 1017. 


2 DECREE UNDER CL1(6) & (C)1IS AN 
INTERLOCUTORY ORDER. 


2172.—C P C 1903 O 20r 12 (2)-Determina- 
tion of principle for ascertaining mesne profits— 
Decree—A ppeal. 


the 
to be 
assessed, and directs their ascettainment by a 
Commissioner,is an interlocutory orderin a pend- 
ing suit and not appeaiable asa decree. (19 Cal 
132 (F B);5 ind Cas 278 relied upon. 29 Oal 622 
Ref. ) Dalgliesh y Nandan Misser. 
13 Ind Cas 186. 
9173—C C P O 20 r 12 (2)=1882)S,211—Suit 
and decree for possession—Mesne profits, 


An order by which a Court determines 
principle whereupon mesne profits are 


Where a decree is made under 8.197 of Act VIII 
of 1859 proceedings for ascertaining the amount 
of mesne profits are proceedings in continua- 
tion of the original suit, and until the amount is 
settled it cannot be said that the decree is for 
specific amount. The words ‘for the execution of 
a decree’ refer only to the execution of the decree 
for the land and cannot refer to the execution of 
that which has not taken the form of a decree, 
Dildar Hossein{y Mujecedunnissa. 

4 Cal 629. 

See Krishnan y Nilakandan. 8 Mad 187, 
Notes-Appr: 19 Cal 132 F B. Fol: .14 Oal 50; 
22 Cal 425; 8 Mad 137 Ref: 28 Bom 416. 


—O 20 ri2—See O PC (1908) S, 34 Case 
No (112) 33 Cal 1232. 


—O 20 r12—See 0 P C(190S)S.3 cl 12 
Case No (49 ) L BR 1872-1892, 451, 


—O 20 ri2—SeeC PC (1908) S. 2cl 12 
Case No (50) 9MLJ334, 
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CPC (1908) 0 20 r 12=1882, S.211) 
—Voneld, 


—O 20 r12 —“Date of “cecree” for mesne 
profits —Date of ascertainment—Date "of decree. 
See O P C(1908) S48. Case,No 882. 

6CLJ 462. 


—0 20 r12 -See C P.C(1908) S. 2 cl 12 
Case No (51) 2 Bom L R978. 


CPCO20r 13=1882) s. 213. 


Notes —This rule corresponds"to section 213, 
C P Uode,{1853, with some additions Sand altera- 
tions, The words “where a” have been substituted 
for the words “when the” in the beginning; the 
L words “before passing the final decree, pass a pre- 
liminary decree” baye been added to sub-rule (D, 
and the words, ‘within the local limits of the 
Court in which the administration suit is pend- 
ing,” have been added to sub-rule (2). The other 
changes are mere verbal, 


C PC (1908) 0 20 r13=1882 S. 218. See 
Administration, 


—0 20 r 13-Before the receipt of such assets 
See O PC (1908) S. 73. Case No (1060)). 
81 Mad 502. 


2174—O0 PC 0 20,r13 ( =s. 213, Civ. Pro. 
Code, 1882 )—Administration suit—Jurisdiction 
of Civil Conrt. 


S. 213, Civ Pro Code, recognises the possibility 
of administration suits being instituted"and tried 
under the Code, providing for them accordingly. 
The jnrisdiction as to sucha suit dors not depend 
upon whether the deceased person is one to whose 
estate the Indian Succession Act is applicable. 
Mussammat Rukman y Brij Mohan Lal. 

68 P R 1881. 


CPCO 20r 14=S. 214 1882), 


Notes—This rule corresponds to section 214, 
C PC, 1882. But several material alterations and 
additions have been introduced in this rule. Snb- 
Tule (2) and its clauses (@) and (/) are altogether 
new: and Sub-rule (1) is somewhat similar to 
Sec 214 of the old Code, but several material alte- 
rations and additions bhave,been madein it, as 
will appear on a comparison, 
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C P C 4908) 0 20 r 14=(4882, S.214) 
-Concld, 


“These amendments are based on the rulings 
contained in the decisions of the High Court of 
Allahabad at 6 All 370, 455 and Il All 164, 


Having regard to the opinion expressed in 24 
Mad at page 463 we have thought it right to make 
it clear that title vests without an instrument of 
transfer. To require a transfer now, might throw 
a cloud over a numberless titles rest on the assump- 
tion by long practice that no instrument of trans- 
fer was necessary,” See Votes on Clauses by 
Committee, 


CPC(1908) 020r 14=(1882)s. 214. 
See Case under: —Pre-emption. 


—0 20 r14—DNecree for Pre-emption:-See 0 
PC (1908 ) 8, 47, Case No (670). 
67 PR1892. 


CP CO 20r 15=(1882) S. 215. 


Notes—This rule corresponds to section 215, 
C P Code, 1882, with several additions and alte- 
tations: The word where has been substituted for 
the word “when” in the beginning; and the sen- 
tence, or the taking of partnership accounts; before 
passing a final decree; a preli minary decree de 
claring the proportionate shares of the parties, and 
the words, or be deemed to have been dissolved, 
have been ad led. 


The additions and altérations in the rule 
seem to have been made in accordance with 
the observations of the Hon'ble High Court 
in the case of 7 Cal 428, in which their 
Lordships observed as follows: “The Subordinate 
Judge should have followed the conrae 
pointed out in Forms 132 and 133 of Schedule 
IV, C P Code, 1882 ( App D, Forms 21 and 22), 
and at the first hearing stould have determined 
whether there bad been a partnership; what were 
its conditions; wasit dissolved or ought to be 
dissolved; and who were the parties interested 
and in what shares; and upon determining these 
questions, should have directed accounts to be 
taken; and after the accounts had been taken, 
should have made « final decree.” 


CPC (1908) 0 20, r15=S. 215 (1882) 
See Partnership-Suits respecting partnership. 


—oO 20 Pr 15—See Small Cause Court--mo- 
fussil—Jurisdiction, 137 PL R1901. 


ie 
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~C PCO 20 r !6=(1882) s. 215A. 


Notes—This ruie corresponds to section 215A, 
with some additions and altcrations. The word, 
in, has been substituted for the words “where a 
suit’ in the beginning. and the word, any, has 
been substituted for the word “all; and the 
words “Zefore passing its final decree,” and “pass 
a preliminary decree’ have been added, The 
alterations are not material. 


0 20 r16=S. 215A. 


See—Appeal—Decrees Case No (438 ) 
18 Mad 73. 


—0 20 r16—Suit for accounts—Procedure— 
Fixing date for accounts—Accounts—Suit for 
accounts. A W N (1905) 1. 


—020r 16—Preliminary decree—Appeal 
against such decree—Court-fees—Court lees Act, 
1870, S. 7 (1V) (»). 150 PR 1908. 


9175-CPC0O20r,16—CPC S, 3)5-A— 
Agency—Accounts—Principal and agent— Right 
to account. 


The fact of agency being established, it is the 
duty of the court to fix adate for furnishing of 
accounts, and once the plaintiff has shown that 
the defendant is an accounting party, it is for the 
defendant to prove the amount of his receipts of 
disburaements. Before passing the final decree 
therefore the court ought to direct the usual 
agency accounts to be taken. (131A 123 and I 
ALJ RB 317 foll.) Reghunath v Ganpati. 

1 ALJ 722. 


2176—C PO O 20 r16=(1882 S. 215A)-Suit 
for accounts by principal—No set off pleaded by 
agent—Involves an undertaking to p?y whatever 
is found due to agent—Noclaim for set off 
necessary—Decree in account cases. 


"A suit for accounts by a principal against an 
agent, where the agency is not denied, necessari- 
Jy involves an undertaking by the plaintiff to pay 
to the defendant any sum that may be found due 
to the defendant by bim on the taking of ac- 
counte, and it is unnecessary that the defendant 
should plead « set-off or counter-claim, 


_ Hence, where a suit was bronght against an 
agent for rendition of accounts, and the agent 
expressed himself as ready and willing to render 
the accounts, but alleged that, on such accounts 

being taken, money would be found to be dne to 








DIGEST 1811-1912. 510 


C PC 968) O 20 r 16=(1882 s. 215A) 
-Concld 

him without specifically praying fora decree, and 
the Court granted a decree to the agent upon the 
finding that money was really dne to him, “eld, 
that the decree was justified with reference to the 
provisions of Ss.215-A and 216 of the Code of 
Civil Procedure (1882). Parmanand y Jagat 
T7TALJ543=6 Ind Cas 162= 

32 All 525, 


Narain. 


2177—C PC 020r16;041 r 5=(1888 S 
215 A,545)—Appeal against preliminary decree 
for account—Power of Appellate Court to stay 
further proceedings, 


Where an appeal is pending in the High Court 
against a preliminary order made by a subordi- 
pate Court under s, 315-A, C P OC, the High Court 
having seizin of the appeal can, apart from the 
question whether the case falls within s, 545 C P 
C., make an orderstaying the carrying out of 
such order pending the hearing of the appeal. 
Balkishen Sahu y Khugno. 8 C WN572= 

81 Cal 722 FB. 


Notes—Fol: 33 Cal 927=3C L J 67. Dist: 31 
Cal 1081. Ref: 34 Cal 1037 FB;9C WN 
123;3C LJ29;11C WN1030F B;6C 
LJ298F B. 


C P C1908) 0 20 r 19=1882) s 216. 
See Cases under: —Set off. 


C PCO 2ir 1=(1882) s. 257. 


Notes Clauses (a), (b), and (c) of sub-rule (1) 
corresponds exactly with section 2570f Act XIV, 
of 188z. Sub-rule (2) is new. 16 has been inserted 
for the benefit of both the decree-ho‘der and the 
judgment-debtor and to relievethe Courts from 
the difficulty which generally arises*with regard 
to decree-holder’s claim for costs and intereats. 
After service of notice of deposit upon the decree 
-holder, he will not'be entitled to claim any costs 
or interests, The notice must be in writing. 


Sub-rule ( 2 ),—‘This sub-rule has béen inser- 
ted on the snggestion of the British Indian Associ- 
ation.” —Sve the Report of the Select Committee, 


2178—C P C—O. 21,r. 1=(1882) S, 237— 
Decree, payment of —Judgment-debtor, 
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C PC (4908) 0 21 r 1=(1882, S. 257) 
—Contid, 

A Judgment-debtor has the right,under S.,257, 
Civil Procedure Cude, 1882, to elect to pay the 
Madhay y Rayji. 
1 Bom L.R. 644. 


money into Court. 


2179—O P C—O 21, r. 1—Decree-Payment 
of money—Payment into the Court—Court closed 
on the date of psyment—Payment made on the 
opening of Court. 


It was provided by a decree that, if the plain- 
tiff paid Rs, 100 by the 10th April 1909 to defen- 
dants, the property indispute would belong to 
the plaintiff by ownership; otherwise, the owner- 
ship would rest with the defendants. The plaintiff 
did not pay the money to the defendants but 
elected to pay the muney into Court. And as the 
Court was closed fromthe 10th to 13th April, 
1909, the payment wasmade intoCourt on the 
14th April 1909, The lower Court held, that, as the 
money had by the terms of the decree to be paid 
to the defendants, the plaintiff had no option to 
pay it into Court; and that, therefore, the pay- 
ment into Court was not in compliance with the 
terms of the decree, 


eld, that Rule 1 of Order XXI of the Code 
provided that all money payable under a decree 
should be paid into Court or out of Court to the 
decree-holder, The rule enacted that payment into 
Court is a valid compliance with a decree, even 
though the decree directed payment to the decree- 
holder, Wana Rayji v Natu Murha. 
12 Bom LR 818. 


2180—C P C—O,21 r.1=(1882 s, 257)—Whe- 
ther agreement under the section bars exeoution 
of original decree. 


A decree passed by a District Court was trans- 
ferred to a Sub-Court for execution. Since such 
transfer, the parties agreed that the decree-amount 
should be paid by instalments, and applied to the 
Sub-Court to record satisfaction of the decree and 
the Sub-Court did record accordingly. The judg- 
ment-debtor paid some instalments out of Court 
and committed default. The decree-holder, there- 
upon applied to the Distriet Court, that passed 
the decree, to execute the decree by arrest of the 
judgment-debtor in respeet of the instalments in 
arrears, This petition was dismissed, The decree- 
holder, then, applied for execution of the original 
decree itself and applied for stay of proceedings 
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C PC (4908) O 21 r 1=(1882, S 257, 
—Contd, 


till the disposal of this appeal which was one 
against the order of dismissal of the application 
for the execution of the decree, so far as it con- 
cerned the instalmentsdue under the agreement 
come to between the parties since the original 
transfer of the decree to the Sub-Judge, The 
question for decision, under the circumstances, 
was whether the original decree was executable in 
its original condition or as modified by the agree- 
ment above alluded to or whether the decree was 
so completely extinguished as to be incapable of 
execution and so as to necessitate a fresh suit on 
the agreement, by reason of the agreement taking 
the place of the original decree and by reason of 
satisfaction being recorded by the Sub-Judge, 
Held,the agreement and the record of satisfaction 
thereof did not render the original decree unen- 
forcible in execution; theeffect of the record of 
satisfaction merely amounted to striking the execu- 
tion-proceedings off the register of pending cases. 
The lower Court ought to have given effect to and 
executed, the original decree after excluding the 
modifications ought to be imported under the 
agreement, (11 Cal 671; 20 Cal 38; 31 Cal 832: 19 
Bom 546. 28 Bom 393; 24 Mad 683; 24All 282 and 
88 P. R, 19J4, Refd to.) Naman Ram v 


Muhammad Nawaz Khan. 27 PLR1905. 


2181—CPC-—O, 2lr. 1=s. 257 Civil Pro- 
cedure Code of 1882—Payment into Court—Order 
for payment of costs of day, 


An order was made that the defendant should 
psy the costs of aday. The defendant's attorney 
lodged the amount in Court, treating the order as 
decreejunder 8.257. Held that the word ‘decree’ in 
s. 257 does not include the order in this case. 


Shanks v Secretary of State for India. 
12 Mad 120. 


2182—C P C—O 21 r 1=(1882 S, 257)-Death 
of decree holder, if relieves judgment-debtor of 
duty of payment—Mode of payment—Delay in 
payment of instalment—Interest, 


The death of the decrae-holer does not relieve 
the jndgment-debtor of the duty of paying up 
the decretal debt in one of the several modes 
specified in S. 257, G. P. GC, ( 1882 ). He should 
either deposit the amount in Conrt as directed in 
cl (@) or should take directions from the Court 
under cl. (c), 


So00- 


ae! 
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C PC 19087 0. 24 r. 1=(4882 S.257) 
—Contd, 

Where the judgment-debtor, upon the death 
of the decree-holder, failed to deposit the balance 
due under an instalment decree till long after the 
date fixed for the payment of the instalment. 


Held—That the judgment-debtor was liable 
to pay interest for the period during which the 
instalment remained unpaid. Narendra Chan- 


dra Lahiri y Charu Chandra Singh, 
14 © W N148=5 Ind Cas 63. 


2188—0 PO O, 31, 1, 1=(8. 257 )— 
Execution of decree—Alteration of decree by 
consent of the decree-holder and one of the judg- 
ment—debtors— Limitation: — 


While proper'y of one of the judgment-debtors 
was under attachment, the decree-bolder and the 
judgment-debtor agreed that the decree should 
be satisfied by instalments. This agreement was 
accepted by the Court and em bodied in the decree. 
—Held, that the jadgment-debtor was estopped 
from denying his liability under the modified 
decree and the mere fact that execution of the 
decree was barred by limitation against the other 
judgment-debtors,was not sufficient to extinguish 
his liability. Banyari Lal y. Abdul Ghefar 
Khan. . 10 PLR 27. 


—O, 21 r. 1—Judgment debtor's right to ap- 
ply for certifying payment. 
SeeC PU 0 zi r2. Case No: ( 3230). 
I WN 168. 
— 0. 21 r. 1—Judgment debtor's right to ap- 
ply for certifying payment, 
See P © (1yu8) 0, 2112. Case No:-- 
(2228), : 
8 WN 82. 


—O0. 21 r, 1 —Payment without notice, 
See GC PCO 21 r 2, Case No:— (2224). 
29PR 1871. 
—0. 21 r1—Suit by judgment—debtor to 
recover money paid out of court. 
See O P 0 (1908) O 21 r 2. Case No:—-(2285). 
66 P R 1877. 
—O 214 r 1—Court not bound to issue process 
upon original decree. 
- See OP CO 2ir 1. Case No:— (2304). 


; 7M HC 387. 
ICC, 33 
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C PC 1908) 0. 24 r.1=1882, S. 257) 
=Concela, 
—O 21 r1-—Sanction of court as to agree- 
ments relating to judgment debt. 
See OPC 081 r 3. Case No:—(2223.) 


40C 284, 


CPCO2Ir 2=1882, S. 258. 


Payment out of Court to the 
decree-holder 


Notes-— This rule corresponds to section 258 
of the C P Code of 1882, with some additions, 
alterations and omissions. 


In sub-rule (1) the word “ where ” bas been 
substituted for the word “ if; the words, “of any 
lind,” kave been added after the word “ decree;” 
the words “or ifany payment is made in pursuance 
of anagreement of the nature mentioned inS.267A 
have been omitted; and the words, and the Court 
shall record the same accordingly, have been 
added after the word ‘ decree.’ These are the 
changes introduced in sub-rule (1). 

The substitution of the words “ decree of any 
hind ” for the words “ a decree ” which occurred 
in the old section is materisl, as it has set at rest 
the diversity of judicial opinions which hitherto 
existed, The expression ‘‘ decreeof any hind” in- 
cludes, money-decree, mortgage-decree, and all 
other decrees under which money is payable. The 
substitution seems to have been made by adopting 
the principles laid down in 28 Mad. 473, F. B.; 20 
All 248; 7C LJ 581 and 31 Cal 863, In all these 
cases it was held that this section applies to 
proceedings in execution of mortgage-decree, It has 
rendered the cases reported 24 Mad 412; 8OW N 
102 and 25 Cal 703, obsolete and inoperative, 


No material change has been made in sub-rule 
(2),except the omission of the words ‘* fails to ap- 
pear on the day fixed and having appeared,” 
which occurred in para 2 of the old section, 

in sub-rule (3) some important change has 
been introduced,as will appear on a comparison of 
the provisions of this sub-rule with para 3 of the 
old section, which ran as follows:—‘imless such 
a payment or adjustment has been certified as 
aforesaid, it shall not be recognized as a payment 
or adjustment of the decree by any Court executing 
the decree.’ On comparison it would appear that 
the most important change madein sub-rule (3) 
is, the omission of the words “as a payment or 
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C PC 1908) 0 21 r 2=1 1882, $.258) 
- Contd, 

(8) Non—certificationisno bar to a 
criminal prosecution. 2305— 
2306 
Limitation of step in aid of execu- 
tion. 2307—2328 
(10) Appeal against orders under this 

section. 2329-92833 
(11) Miscellaneous Cases. 2384—2887. 


CPC (1908) 0 21r 2=(1882, S. 258) 
-Contd, 


adjustment ” from para 3 of the old Code. By the 
above omission ithas now become clear that a 
Court executing a decree, cannot recogniZe a pay- 
ment or adjustment made out of Court which has 


















(9 


not been certified, for any purpose whatsoever. The 
above change seems to have been introduced by 
adopting the principle laid down in 
12 All 509; ani although that ruling 
was subsequently overruled by the Full Bench 
case of 26 All 36, the Legislature 
has adopted the law as laid down in 
12 All 509, where it has been held that a Court 
executing a decree is not competent to take into 
consideration, payments made out of Court for 
the purpose of deciding whe'ber or notthe appli 
cation is barred by limitation, By the amendment 
introduced in sub-rule (3), the several Tulings of 
the High Qourts in which contrary view was 
taken have been superseded; and the superseded 
rolings havebeen inserted under the he ading, 
“uncertified payments may be proved to sare limi- 
tation.” Those rulings are no longer the law and 
have become obsolete. 


(1) Applicability and scope — 


1 Ss 257 A and 258—Difference bet 
ween, 2184 

2 S 206 of 1859 did not apply to 
decrees under Reg VII of 1799, 
2185—2186 

3 Changes of law relating to procedure 
—Restrospective effect 2187 

4 Applicability to foreclosure—Decrees. 
2188—2189 

5 S 268 applies to proceedings in exe= 
cution of a mortgage  2190—2194 

6 Order absolute for sale-Inquiry as to 
payment, 2195 

7 Transfer of decree 3196 
inquity—Satisfaction of decree bet- 
ween judgment-debtor and trana- 


“The committee have omitted certain words 
from the last para of s. 258 of the Code in order 
to make it clear that the Court cannot recognize a 
payment or adjustment which has not been certi- 
fied for any purpose whatsoever. It follows that 
&n uncertified payment or adjustment cannot ope- 
rate to prolong the period of limitation for apply- 
ing for execution under the Limitation Act." — See 
the Report of the Special Committee, 


feree of decree 2197 

9 Frand of erditors-Assignment Pay- 
ment hy Jndyment—debtor— Effect 
of 2198 

10 S 258 deals and not merely with the 
adjnstment of a money decree- 
2199 } 


Otis 

(1) Applicability and scope. 2184- 
2199. 

(2) Certificate of payment or adjust- 
ment of decrees 2200—9994. 

(8) Meaning of the term “ to show 
cause’, 2995-9939 

(4) Uncertified payment or adjust- 
ment. 22°83—9°88 

(5) Effect of payment to one of seyeral 
joint decree-holders. 2289-2291 

(6) Non-certification is no bar to a suit 
for damages 22922999 

(7) Uncertified adjustment may be 
recognized by other courts than adecree, suit by. 3206 e 
the court executing the decree. 8 Necessity to be certified- Compromise 
2300-2304 2208 


(2) Certificate of payment or adjust- 

ment cf decree. ; 

1 To certify a payment is to certify 
that money has been paid 2200 

4 Satisfaction fraudulently made tO 
defeat creditors 2201 

3 Application recording satisfaction 
2202— 2203 

4 Suit to enforce 2204 

5 Manager certifying payment of a 
decree 2205 

6 Payment hy snrety—Adjustment ont 
of court 2206 

7 Judgment—debtor, part purchaser of 
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—Contda, 
» 9 Compromise by next friend or guar- 
‘ dian 2209 
10 Voluntary adjustments 2210 
11 Adjustment certified to Court, 2211 
12 Adjustment out of Court—Compro- 
mise 2212 
13 Compromise of suit—Decree to be 
‘ passed in accordance 2213—2314 
14 Sofliciency of certificate of payment 
2216 
15 Injunction to restrain execution 
after agreement out of Court 2216 
16 Duty of execution-creditor 2217 
17. Kistbundi—Ixecution of decree 
3218—2241 
18 Purchase for sale of portion of mort- 
gaged property—Right of mortgagor 
to redeem 2222 
19 Sanction of Court as to agreements 
relating to judgment—cebt 2223 
20 Payment without notice 2224, 
(3) Meaning of the term “ to show 
cause ”™ 
1 Decree-holder to show cause 2225 
2% Certifying part payment of decree 
2326 
3 Jndgment-debtor’s right to apply 
for certifying payment 2227 
4 DPxecution of decree 2228 
6 Judgmenot-debtors had a right to the 
remedy provided 2329 
6 ecree-holder, to show cause agsinst 
2230 
7 Application to certify-What is 2291 
8 Adjustment made out of Court— 


Payment into Court 2252 


(4) Uncertified payment or adjustment 


1 
3 


8 
4 
5 


6 
7) 


Estuppel 2288-2234 
Sec 258, application under- Evidence 
2235 —9237 
Adjostment not certified—Plea in 
bar of execution 2238—2241 
Payment nor certified to Court— 
Execution to be refused 2242 
Payment ont of court—Recognition 
by Oourt without certifying 2243-2248 
Certification —Legality $249 
Payment out of Court—Power of 
Court to go into question of satis- 
faction of decree 2250 -22541 
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Power of Court to refuse to confirm 
sale and to set it aside 2256-2256 


Daty of Court executing decree 
2257 
Sanction of Court 2258—2209 


Effect of uncertified payments to 
decree-holder 2260 

Refusal to certify payment to Court 
2261--2262 

Duty of defendant to see such pay- 
ments certified 2268 

Release without consideration—Ad- 
justment otherwise than through 
Court 2264 

Uncertified adjustment—Validity of 
assignment-Assignment_ from debtor 
to creditor 2265 

not £ between decree 
holder and judgment-debtor 2266 
vecree-holder becoming purchaser 
2267 

Letter (from decree-holder to vakeel 
2268 

Splitting decree into shares—Pay- 
ments by judgment-debtor 2269 

Bond given n_satisfaction—Default 
in paying 2270 


Adjustment 


- Kistbundi, substitution of, for decree 


—Consent of parties--Execution of 
decree 2271—2275 

Contract superseding decree—Certi- 
fication 2276 

Mortgage in satisfaction ofj{decree- 
adjustment not certified 2277— 
2218 

Separate Suit—Uncertified payment 
2279 

Payment twice over suit for recovery 
of that amount 2280—2281 
Right of suit on agreement in adjust- 
ment of decree 2282 

Rejection ‘of—Suit to recover thing 
given in!satisfaction 2283 

Suit by judgment—debtor to recover 
money paid out of court 2284— 
2285 

Suit by surety against principal for 
amount paid 2286 

Suit for money paid in execution of 
decree, 2287 


Suit to recover instalments 3288 
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(5) Effect of Payment to one of seye- 
ral joint decree-holders, 


1 Exeention of decree—Joint decree 
2289 
2 Power of several joint decree-holders 
to certify 2290—2291 


(6) Non—certification is no bar toa 
Suit for damages, 


1 Damages to judgment—debtor—Suit 
for—Cause of action 2292 

2 Suit for breach—Contract in not: 
certifying payment to Court 2293 

3 Suit by judgmentdebtor to recover 
amount—Cause of action—Damages 
2294 

4 Suit to recover money s0 paid after 
execution of entire decree 2295 

5 Contract to certify satisfaction of 
decree—Suit for damages 2296 

6 Remedy by Separate suit for damages 
2297 

7 Right to Sue —Damages for breach 
of contract 2298 

8 Application, if can be treated as one 
under section #58—Frand—Damages 
2299 














(7) Uncertifiea adjustment may be 
Fecognized by other Courts than 


the court executing the decree, 


1 Decision of executing Oourt when 
final—No régular suit 2300 

2 No adjustments made out of, 
Were admissible by the 
in execution 2301 


3 Refisal t> certify to Court, 


Court 
Court 


$303 
4 Suit by a3signee to establish right 
to attached Property, 2303 
Court not bound to issue process 
Upon original decree, 2304 
Non—certification is no barto a 
criminal prosecution, 2305-2306. 


Limitation or stepinaid of exe. 
ctition, 

{1) Adjustment certified by general 
attorney of decree-holder within 
jurisdiction. 3307, 

(2) Payment not certified if be taken to 
extend limitation, 2308 


o 


(8) 


(9) 
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-Contd, 


(3) Court cannot recognize arrangement 
enlarging the period of limitation, 
2309, 

Effect of such payments on limitas 
tion for application for execution of 
decree, 2310—2311 

Payments made without sanction 
of Court, 2312— 2313, 


Adjustment of decree—Limitation 

Act, Sch 11 Art 173 A, 2314 2318, 

Counter petition cannot be treated 

as an application to certify when 

not put in within the time—Limita- 

tion Act, Art 174, 2319, 

(8) Limitation Act, Art 182—Step in aid 
of execution, 2320—2321, 

(9) Acknowledment in the Court of the 

Collector of part payment of decre- 

tal money—2322, 

Decree payable by instalments— 

Execution of decree- Limitation, 

2323—2326, 

(11) Proof of such payment for tha pur- 

pose of determining the question of 

limitation, 2327—2328, 


(4) 


= 
o 


=> 
_ 
— 


(10) 


(10) Appeal against order in this 


section. 

(1) Appeal against exparte order. 2329 

(2) Revision-Error of law-Substantial 
justice not done, 2330, 

(3) Chief Court can interfere in revision 
2331. 

(4) Objection—Certificate to payment 
was wrong—Second appeal-Finding 
of fact 2332, 

(5) Snbseqnent reversal of decree on 
appeal -Application by defendant for 
refund of money paid in satisfac- 
tion —2 433, 

(11) Miscellaneous Cases, 

(1) Decree-holder—General 
Consolidation Act—2334. 

(2) “udgment-debtor. 2335 

(3) Subseqnent payment of rent by de- 
fendants not a payment under decree 
but under the tennre—2336. 

(4) Payments made into Court in exe- 
cution of decree— 2337. 


CPCO2i r2=s 258 (1882). See CP 
CS 47. Case No (185) 31 Cal 480. 
> 


Clauses— 
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C P C1908) O 21 r 2=(1882, S. 258) 
—Contd, 


CPCO2ir 2=1882S 258. See Execu- 
tion of decree—Transfer of decree for execution. 
31 Mad 517. 
CPCO Qir 2=S 258 (1882). See 
CPCS 47. Case No. (683) 
14MLJ 359. 


See also Cases under:— 


See (1) CPC (1408) S 47=(1882 S 244)= 
( Act XXIII of 1861s 11) Questions 
in Execution Decree. 

(2) Limitation Act, 1877, Art, 179 (1871. 
Art, 167)——Order for Payment at 
specified dates. 

(3) Attachment subjects of attachment. 


(1) APPLICABILITY & SCOPE. 


(4) Ss. 257A and 258—Difference 
between. 


2184—0 21 r 2—Scope of—Applicability of 
each section—Difference between them. 


S. 257-A, Civ Pro Code 1883, applies only to 
, agreements which suspend, but do not extinguish 
the right of execution consequent vpon the decree 
and S 258 of the same Code provides, infer «lia, 
for such adjustments of the decree, wholly or in 
part, as do extinguish that right, to the extent 
contemplated by the adjustment, under the prin- 
ciples of novation. 

The agreement made void by §. 257-A is open 
to rejection by the Court, while that dealt with 
by 8 258 is beyond the power of interference by 
the Court, (25 Bom 262 (257); 22 Bom 693, not 
Foll; 6 P CL R133; 18 All 435; 25 All17;1C P 
LR70;3 C PLR 187; 4 CPLR4l1; 16 Cal 


504 Ref:) 
Sukkanandan v Lakhmichand. 7 NLR 136. 


(2) 8.206 of 1859 did not apply to decrees 
under Reg VII of 1799 


2185—C PC O 21 r 2=S 258- Adjustment of 
decree—Beng Reg VII of 1799, Decree under:— 
$206 of Act VIII of 1859 did not apply to 
decree under Regulatiou ViI of 1799. Gopal 
Chandra Dey vy Pemu Bibi. 1 B LRAC76 
Notes.—Diss 15 Bom 93 Ref: 8BHCRO 
103, 
2186—C PC 0 21 r 2-(1908) =(1882) S 268- 
‘The provisions of section 906 of Act VIII of 1859 
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C PC 908) 0 21 r 2=(4882, S. 258) 
-Uonida, 


(1) Applicability & Scope —Contd. 


only prevent the Court executing the decree from 
recognising a payment made out of Court and do 
not bar a suit for the refund of such payment 
and this view was adopted by the Legislature in 
section 258 of Act X of 1877. Qucvre whether the 
said section as amended by Act XII of 1879, 
requires a contrary view to be taken, Davlata 
bin Kaloji Shinde vy Ganesh Shatri bin 
Bala Shastri. P J (1879) 501=4 Bom 295 

Notss —Fol 7 All 124, Ref 5 Mad 397 F B; 10 

Bom 165; 11 Bom 6 F B. 


(3) Changes of law relating to proce- 
dure-—-Retrospective effect. 


2187—C PCO 21r 2=Civil Procedure Code 
Sec 258 of 1882—Amending Act. Sec 37, 


The change effected in the language of Sec 258 
of the Civil Procedure Code by Sec 27 of the 
Amending Act, by which uncertified adjustments 
can now be recognised by other Courts then the 
Courts executing the decree, applis to adjust- 
ments previous to the Amending Act. Ohanges of 
law relating to procedure have retrospective 
Balkrishna Pandharinath y Bapu 

P J 1894. p 59; 19 Bom 204. 


effect, 
Yessji. 


(4) Applicability to foreclosure— 
Decrees. 

2188—C PC O 21 r 2=S 258 ( 1882 )— 
Scope of—Exccution of decree, 

S. 258 cannot be confined in its operation to 
the adjustment of money-decreesalone. Ittis appli- 
cable to all decrees alike, whether for money or 
for foreclosure (which was the case in this parti- 
cular instance) or any other kind of decree, 
Lachu y Kishen Lal, 44 P R1906=—82 PL 

R 1907. 


2189—C P C1908) O 21 r 2=(—S 258, Civ. 





Pro. Code,1882)—Scope of—Applicability to fore- 
closure-decrees— Execution of decree.— 

S 258 cannot be confined in its operation to 
the adjustment of money-decrees alone. It is ap- 
plicable to all decree alike whether for money or 
for foreclosure ( which was the case in this parti- 
cular instance) or any other kind of decree. (5 Cal 
786: 25 Cal 718 Foll; 22 Mad 183 and 26 Mad 
412 Diss.) Lachu y Kishen Lal 44 P R 1906 

' =82 PL R 1907, 
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—Uont ft, 
(1) Applicability & Scope—Conid. 


(5) S 258 applies to proceeding in 
execution of a mortgage. 


2190-CPCO 2] r 2=(1882 S 258)-T P Act ss 89, 
104—Mortgage decree—Execution—Adjustment. 
After the order absolnte for sale was passed 
the mortgage agreed upon receipe of certain sums 
of money to give up his claim for compound inte- 
Test and to allow a certain remission, eld that 
the Court executing the decree was competent to 
give effect to the adjustment. (3! Cal 863 ref: ) 
Quare—Whether S$ 258 of the Civil Pro. Vode 
applies to proceedings in execution of a mortgage 
decree. (4 CW N 474; 8C W N 102) 
Harish Chandra Mondal v Jagaband Dutta. 
12CWN282=7CLJ 581 


2191—C P C( 908) O 31 r 2=(1882) S, 258. 

When a payment made by a jndgment-debtor 
to the decree-holder is not certified to the Court, 
and the time within which the judgment-debtor 
could have compelled the deeree-holder to certify 
the payment bas already expired, the Oourt of 
execution cannot recognize the alleged payment. 

S. 358 of the Code of 1882 applies to proceed- 
ings in execution of mortgace-decrees (3 Ind Cas 
374; 10 C L. J 467 Fol) 

HariCharan De y Hari Charan Datta 
Poddar 6 Ind Cas 43, 


9199—C PCO (1908) O #1 r 2(=Civ Pro 
Code 1882 s. 258)-Application for decree absolute 
for foreclosure—VPlea of payment by defendant 
—No bar to inquiry. 


§. 258 does not prohibitan enquiry into the 
plea of the defendant that the debt has been 
paid, if itarisesin the course of proceedings on 
an application under s. 87, Transfer of Property 
Act for an order absolute for foreclosure of the 
mortgage. (8 O P L RB 113, 25 Cal 133 Ref) 

Sitaram Amrit Braman y Dinarmu 
16CP LR iil. 


91983—C PC 021 r2=S, 258—Omission to 
certify satisfaction of decree—Suit to enforce 
mortgage. 

In 1877 Mexecuted a mortgage to S in con- 
sideration of asum paidin cash anda debt due 
hy Mto S under a decree. § did aot certify 

* satisfaction of the decree to the Court under s. 
258 of the Code of Civil Procedure, nor was this 
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C PC (4908) 0 24 r 2=( 1882, S.258) 
—Conta, 
(1) Applicability & Scope—Contd. 
stipulated for in the instrament of mortgage, 
Held, ina suit to enforce the mortgage, that s, 


258 was no bar to the plaintiff's right to recover, 
Sellamayyan y Muthan 2 Mad 611, 


2194—0 P U O 2 rr 2,10, 21, Ss. 48; 73= (1882 
—Ss. 258, 230, 295)—Mortgage decree—Decree 
for payment of money—Payment out of court, 


8.258, © P Capplies to a decree directing the 
sale of mortgaged property and containing a 
direction for the recovery personally from the 
mortgagor and from his other property of what 
may remain undischarged by the sale proceeds 
of the mortgaged property. (24 Mad, 421 over- 
ruled). S.268.C P C applies even to a decree which 
only contains a direction astosale of mortgaged 
property. (11 Cal, 718 approved.) A decree for 
money anda decree for payment of money as 
used in Ss. 230 and 295, C PC include a mort- 
gage decree directing the sale of mortgaged pro- 
perty.(20 Mad 107 and CU M A No, 4 of 1904 Ref: 
aud approved), A receipt by a mortgagee in 
possession of the usafruct, though ‘a payment’ 
within the meaning vt S. 22o0f the Indian Limi- 
tation Act, cannot come within the words ‘money 
payable under  decrce’ as used in S, 258, 0 PG, 
Vaidhinadasawmy Iyer y Somasundram 

Pillai 15 ML J 126=28 Mad 478 FB, 





Notes:—The controversy on this point 
does not remsin any longer under 
the new section os the words used 
therein are “decree of any kind.” 


(6) Order ebsolute for sale—Inquiry as 
to payment, 


2195—C PCO 21r2=0 PC (1882) S. 358, 

S. 258. C P C has no application to payments 

pleaded in bar of a claim for an order absolute for 

sale under S, 89. T. P. A; and such payments 

may be inquired into andfound even without a 
recording of satisfaction under that section. 

Pramatha Chandra y Khetra Mohan 

29 Cal 651. 


Notes.—lol: 10 G L. J 91. Ref:-10 C LJ 115. 
(7) Transfer of decree. 


2196—CrCO flr 2 (=S. 258 )—Assig- 
nee’s representative applying for execution— 





q 
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CP C (1908) O 21 r 2=(1882, S. 258) 
=Vontd, 
(1) Applicability & Scope—Contd. 
Plea of assignment being intended for the benefit 


of judgment-debtor —Arrangement not certificd— 
Effect—Scope of O XXI r 2. 


- Where A applied for execntion of a decres 
which he alleged had been assigned to his father 
by the original decree holders, and objection was 
made by B, one of the judgment-debtors, on the 
ground that the assignment which was in the 
name of A’s father was made under 
ment that A’s father should be a m: 
for the judgment-debtors. 


au arrange- 


sre benamidar 


Held, per Abdur Rahim J., 
ment set up amounted to an ‘adjustment’ 
toin O XXIr2and cannot be recognised as it 
was not certified or recorded as such. 


that the arrange- 
referred 


There is no reason why the meaning of the 


word ‘adjustment’ 
refer only to an adjustment which purports to be 


should be limited so as to 


one and not to one which has the effect of an 
adjustment. 
Feld, also Per Abdnar Rahim J that if it 


cannot be pleaded as an adjustment it cannot ba 
relied on as showing want of title on the part of A. 


Per Sundara Aiyar J contra Held that S. 
958 (=OXXI r 2)isno to proof of a 
contract that the assignee should obtain a transfer 
for the bencfit of the judgment debtor himself 


" O XXIr2Civ Pro Code does not preventa 
party from proving that the assignment of a 
decree was not intended for the benefit of the 
assignee himself. The object of the clause is to 
provide that everythiug preventing the execution 
of a decree should be made a record of the Court, 
80 as togive the Court complete control over its 
decree and execution thereof and it is not part of 

_ itsohject to restrain the trausfer of decrees by 

the decree-holder to any one hechooses. It does 
not make payments or adjustments which are 
not recorded or certified to the Court invalid and 
the Court will give effect to such adjustments in 

_ proceedings other than the 

- decree, It merely forbids #ffect being given to 
Pies. when they are set up asa defence 

to the execution of the decree by one entitled to 
- do go. (19 Mad 240;8 Mad 455;12 © 1, J 312 and 26 
S ous Ref.) Ponnusami Nadav v Latelimanan 
Chettiar i0 M LT 442. 


bar 


execution of the 
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C P C(1908) 0 21r 2=( 1882, S.258) 
-Vontd, 
(1) Applicability & Scope—Contd. 


(8) Inquiry—Satisfaction of decree bet- 
ween judgment-debtor and transferee of 
decree. 


2197—C P CO 21r2=S. 268 of 1882. 


On an application for execution of a decree 
being presented by a transferee decree-holder, 
the judgment—debtor opposed, alleging in his 
petition that he had transferred certain immove- 
able property to the petitioner in consideration of 
his paying the judgment-debt to the original 
decree-holder andthat the petitioner:had dis- 
charged the debt, but subsequently,having got the 
decree transferred to himself instead of entering 
up satisfaction of the decree, fraudulently applied 
for execution. satisfaction had not been entered 
up under s. Oivil Procedure Code. Held 
that s, 258 iyil Procedure Qode, was inappli- 
cable to the case since that section applies only 
to the case Of parties who standin the relation 
of judgment-debtor and judgment-creditor at 
the date of the transaction, Rama Ayyan v 
Sreenivasa Pattar 19 Mad 230. 


Notes:—Dist: 21 Mad 409, 


258, 


(9) Fraud of creditors—Assignment—Pay- 
ment by judgment-debtor—Effect of. 


2198—C P CO 21 rr. 2, 16—Applicability— 

Order XXI, R. 2, is not applicable to a case 
of a judgment-debtor who with a view to defrand 
his other creditors has, with the assistance of the 
decree-holder, obtained an assignment of the 
decree for his own benefit in the name of a near 
telative, so that he may use it asa shield for his 
own protection. The question whether the assignee 
of the decree who makes the application under 
O, XXI, Rule 16, is to be treated as the purchaser 
ofan entoreeable right even ifitis established 
that the decree which he professed to levy has 
been satisficd in full by the judgment-debtor, 
and whether if the assignee isin reality no other 
than the jadgment-debtor himself he can execute 
the decree against the purchaser of the equity of 
redemption are questions within the scope of 8.47 
and beyond the scope of O, 21,r2. If the assignor 
bas no title to the judgment he can convey none 
to the assignee, and where a judgment, once paid 
though not satisfied of record is assigned by the 
judgment-creditor, the assignee takes it subject 
to all defences and equities which were available 


CPC (1908) 0 21 r 2-882, § 253) 
~Contd, 
(4) Applicability & Scope—Cineld, 
to the judgment-debtor against the assignor, (26 
S.C. 33 I A.19 ref, to.) The payment ofa 
judgment by one primarily liable to pay thesame, 
is an absolute satisfaction, and the assignment of 
judgment to him or to another for him will not 
prevent its execution. (1899) 162 Ind. 553, 53. N, 
#829 ref.to-Monmohan Karmokar y Dwarka 
Nath Karmokar. 1910, 12 CL J 3192. 


(10 ) S. 258 deals and not merely with the 
adjustment of a money decree. 


2199—C PCO 21 r2=S 258.Civil Procedure 
Code Act X of 1877, secs 244 and 255 —Adjust- 
ment of Deeree-Kxecution Proceedings, 

Section 25% of the Civil Procedure Code Act 
X of 1877 does not apply to money decrees only,- 
but deals with the adjustment of any decree, 


Baba Mahomed vy Webb. 6 Cal 786 
=8C LR36. 


Notes:—Dist: 22 Mad 182. 


2 CERTIFICATE OF PAYMENT OR 
ADJUSTMENT OF DECREE. 


(1) To certify a payment is to certify that 
money has been paid, 


2200—C PCO. 21, r, 28, 258 of 1882, 


To certify a payment or an adjustment, within 
the meaning of 8S, 258, it is sufficient for the 
decree-holder to certify that money has been paid 
or that an adjustment has heen arrived at without 
specifying the amont of the payment or mention- 
ing the terms of the adjustment. Tulsigiri- 
yappe v Fakirayya 2 Bom LR 901. 


(2) Satisfaction fraudulently made to deteat 
creditors, 


2201-C P C0 21r2=(1882S 258)-Satisfaction 
certified-Attachment by acreditor of decree-hold- 
er alleging that satisfaction was fraudulently 
made to defeat créditors—Right to set up such a 
cake, 

Where a decree-holder for whatever reason 
forgives his joudgment-debtor and certified satis- 
faction without receiving payment, held thak it 
Was not open to creditor trying to attach the 
decree so satisfied to prove that satistaction was 
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CPC 4908) 0 2ir 2=1882, S. 258) 


=Contd, 


(2) Certificate of Payment or adjustment 
cf decree- Contd. 


fraudulently made to defeat hia rights. Subba 
Pillai y Alliar Rowther. 5MLT72= 
2 Ind Cas 528. 


(3) Application recording satisfaction, 


2202-0 PC O2Ir 3=(Ciy. Pro,Qode, 1882, 
8. 258)—Execution of decree— Application by 
decree-holder for recording satisfaction, 


1n the proceedings for execution taken by the 
Tespondent, tbe appellant made an application, 
informing the Court of a payment which had just 
been made in satisfaction. Held, that the applica- 
tion should not have been tefused consideration, 
merely because the applicant did not, in express 
words, ask that notice to the Tespondent should 
issue anda formal notice had not been served. 
The lower Court should determine on the merits 
whether the payment had been made, Khushal 


Singh vy Midai Lal. AW N 1881, 168. 


2203—0 PU (1908) 0 21 rr 2, 53 (=Ciy, Pro. 
Code, Act XLV of 1582, ss, 258 and 273)—Attach- 
ment of decree in favoar of jadgment-debtor after 
latter's death— Right of holder of attached decree 
toenter satisfaction of payment made before 
attachment—Procedure—E ffect of attachment of 
decree on status of decree-holder—Decree for 
mesné profits—Liability of decree to attachment 
in execution of another decree, 


Where a decree is attached in execution Ofa 
money decree, there ia nothing to prevent the 
| holder of theattached decres to enter Satisfaction 
of his decree after the attachment if the payment 
or adjustment had been made bona fide before 
| the attachment. On the death of the judgment- 
debtor, the decree-holder can attacha decree in 
favour of the judgment-debtor, provided his legal 
representatives have been brought on record, An 
attachment unders. 273 of the Code does not 
determine the status of the prior execution- 
creditor as such, It only suspends his right for 
the limited purpose of enabling his judgment- 
creditor tO obtain satisfaction. A decree for 
mesne profits reserved to be ascertained in 
execution is a decree for money and can be at- 
tached under the provisions of s. 373 of the Code 
| in execution of another decree, Ramaswami 


| Aiyar v Rama Aiyar 2MLJ 288. 
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CP 903) 0 21 r 2-882 S. 258) 


=Conid, 


€2) Certificate of payment or adjustment 
of decrees—Conid. 


(4) Suit to enforce. 


220¢—O0P )0O21r 3=S. 258-Adjustment 
under contract. 

A suit to enforce a contract by which a dispute 
was adjusted hetween a decree-holder and judg- 
ment-debtor is not barred by Act ViI! of 1859, 
5. 106. Nujeeni Muilick y Erfan Mollah, 

22 WR 298. 

Notes.—Ap; 7 All 124. Dist: 21 Cal 137. Ref: 

3MLJ221;5M LJ 140; 11 Bom 6 FB, 


(6) Manager certifying payment ofa decree. 


2205—-C PCO 2ir 2=S, 25S—Manager of 
ajoint Hindo family certifying payment ofa 
decree in favour of himself and minor members— 
Security, power to demand, from manuager—Uiy. 
P.C. of 1882, 8, 208.-A person acting for himself 
and as guardian of the minor members of his 
family obtained a decree in satisfaction of which 
he obtained bonds in fayonr of herself alone and 
applied under S. 258 C PC to havethe adjust- 
ment certified. The lower Vourt directed him to 
file security on the ground that some of the 
decree-holders were minors, 


Hfeld, that as he was avowedly acting as 
managing member of a joint Hindu family, no 
security could be damanded from him, (12 C W N 
598 Ref, ) 


Monohar Lal y Sheo Singh 110 C 246. 


(6) Payment by surety —Adjustment out 
of Court. 


2206—C P00 31,}r 2—Virtualfy certified to 
Oourt under s. 206, Act VIII of 1869. 


A judgment-creditor gave a receipt toa surety, 
Stating that the matter was settled as far as 
the surety was concerned, He then applied for 
execution of the decree against the surety for the 
full amount, stating that the receipt was given 
by him under duress, and that as the adjustment 
Was made out of Court he shouldstill be allowed 
to execute decree against surety, Held that the 
adjustment was virtually certified to the Court 
under s. 206, act VITI of 1859 


Bhowani Dass vy Kishen Chund 


es 62 PR 187i. 
III C.C 34 


ena 
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C P C (1908) 0 21 r. 2=(1882, $.258) 


=-Conta, 


(2 ) Certificate of payment or adjustment 
of decrees—Contd. 


(7) Judgment-debtor, part purchsser ofa 
decree, suit by. 


2207—O PC O 21 r 2=S. 358—Some of the 
decree-kolders suld their share ofthe decree to 
some of the judgment-debtors. 


The remaining decree-holders gave security 
as required by s, 231 and obtained the execution 
of the whole of the decree notwithstanding the 
objection of the judement-debtors, the purchas- 
ers of the part of a decree on the ground of their 
purchase. Therefore the purchasers of the part 
of a decree brought a suit for the recovery of the 
proportionate amount of the sale-proceeds. Held 
the plaintiffs were entitled to the relief sought for, 
Held that s, 68 did nt affect the suit brought, 
not upon the allegation that the decrees were 
satisfied by the plaintiff's purchase but on the 
contrary was founded upon the allegation that 
the decrees were not gv satisfied. (11 Bom 6 ref- 
erred to. ), Held further that theclaim was not 
within the words relating ‘o the execution of the 
decree, in s. 244 inasmuch as it did not raise any 
question ia respect to the Curtherauoe of or hind- 
Trance to, or the manner of carrying out the exe- 
eution of the decrees. Haragobind Das Koi- 
burto y Issuri Dasi. 15 Cal 187. 


Notes -Ref:2ML J la. 


(8) Necessity to be certified-Compromise. 


2208-C PCO 21 r 3=( 1882 sec 958)-Adjust- 
ment in part of decree. 

Where there isa money decree against two 
defendants, an agreement discharging one of 
them, isan adjustment in part of the decree and 
so requires to be certified. (22 Bom 463 Expl; 15 
M L J 370, Ref.) Mahomed Khan Bahadur y 
Mahomed Munawar Sahib. 4M LT 229= 

18 ML J 542=31 Maa 467, 


(9) Compromise by next friend or guar- 
dian. 


2209-0 PU O 21 r 2; 0 32r7=S8s 258 & 462 
—Agreement entered into in proceedings in euit 
subsequent to decree~Boreclosure, Suit for-Oom- 
promise entered into by next friend or guardian 
for the anit of a minor, without leave of the Court 
— Civil Procedure Code, ss, 258 and 462, 


531 


CPC d903)021r2 
-Contd, 


(2) Certificate of P*yment or adjustment 
cf decrees—Contd. 

In a suit for foreclosure of Aa mortgage, 
appellant who was a minor at the time. 
Tespondent No 3 who was his guardian for the 
suit were defendants. in September 1883. a fore- 
closure decree was passed in fayour ofthe plain- 
tiff. Before the date fixed by the decree for the 
payment of the mortgage-money, the respondent 
No 3 and the plaintiff presented a petition tothe 
Court, which passed the decree, in 
stated that the mortgagee had 


1882, S. 258) 


the 
and the 


which they 
agreed that the 
mortgagors should hold certain land, part of the 
mortgaged Property rent-free, and that the mort- 
gagors had agreed nat to redeem the mortunge; 
and they prayed that an order absolute for fore- 
closure might be made at once, This petition 
purported tohave been prcsented under S726 
Civil Procedure Code. The Court made an order 
embodying the terms of the agrcement, 
claring that the order had the force of a decree 
under s, 87, Transfer of Property Act, and s, 375 
Civil Procedure Code. The mortgagee obtained 
possession of the mortgaged Property: ‘The ap- 
pellant in 1897 brought a suit against the respon- 
dents, claiming to have the agreement above-men- 
tioned set aside, and to recover possession of the 
mortgaged property on thegrourd that the agree. 
ment was fraudulent, and had been made without 
the leave of the Court. eld, that a compromise 
entered into by the next friend or guardian for 
the suit ofa minor, without the leave of the 
Court, is voidable at the instance of the minor on 
that ground alone, notwithstanding the decree 
made vpon such compromise may have become 
final, and that noattemps is made to show that 
it was disadvantageotsto him. Held, that the 
provisions of s 462, Civil Procedure Code, are 
applicable to agreements entered into in proceed- 
ings in a suit subsequent to the decree, even if 
the agreement adjusted the decree for foreclosur 
within the meaning of s. 258, Civil 
Code, 





and de 


Procedure 
Makund Singh y Reoti, 
20C 45. 
(10) Voluntary adjustments. 

2210—C PCO 21 rz=5, 268 of 1882. 
Where a judgment-debtor pays the 
decreed to the officer of the Court under the 
authority and pressure of the Court's process, he ig 
entitled to protection; the latter clause of s. 206, 
Act VIII of 1859, relating notto such payments, 


amount 
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CPC (4908)0 21 r 2-1882, S. 258) 


-Contd, 


(2) Certificate of payment or adjustment 
of decrees—Oontd, 


Bidhoo Beebee 
9W R462, 


but tc voluntary adjustment, 
v Keshub Chunder. 


Notes —Ref: 28 Bom 264, 
(11) Adjustment certified to Court. 


2211-C PCO. 21, rr. 2, 1=( 1882) Ss, 258 
& 257 Act VIII of 1859, Section 206. 


Kishen Chund was liable as surety for the 
Payment of the amount of a certain money decree, 
The judgment-creditor gave Kishen Chund out of 
Court a receipt for Rupees 1,150, stating in the 
receipt that the matter was settled as far as Kishen 
Chund was concerned, Subsequently the judg- 
ment-creditor applied for execution against Kishen 
Chund for the full amount of the decree, Rs, 1350, 
Kishen Chund produced the receipt in Court 
with a view to stay execution, and the judgment- 
creditor, on being questioned, admitted that he 
had signed the receipt, but urged that the had 
done so because Kishen Chund threatened to be- 
come bankrupt. The Court disallowed eXecution 
against'Kishen Chund. On appeal the judgment- 
creditor again contended that the Teceipt was 
given under duress, and further,that as the adjust- 
ment was made out of Court, he should still be 
allowed to execute the decree against Kishen 
Chund. Held, that the adjustment was virtually 
certified to the Court under Séction 2U6, and that 
the order of the Lower Court was correct, 

Bhowani Dass y Kishen Chund. 
PR 32 of 1871. 


(12) Adjustment out of Court-Compromise. 
2212-C PCO 2ir2=s. 258 of 1883, 


I sned B to recover possessicn of a certain 
house, Z answered that the house was his own; 
that having fraudulently got possession of it, 
he (B) had filed a snit to recover possession; that 
a decree was passed in his favour in the lower 
Court, whieb, however, was Teversed on appeal; 
that, peuding a special appeal, a compromise bad 
been entered into between him and H,in pursn- 
ance of which he (2) was put in possession of 
the house. The terms of this compromise were 
not certified to the Court under s. 206 of the 
Civil Procedure Code Held that this compromise 
having been effected atter the decree in favour of 
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cP C 4908) 0 21 r 2=(1882, $.258) 
~Conta, 

(2) Certificate of payment or adjustment 

, of decrees — Contd. 


B had been reversed, did not come within the 
meaning of s. 206, and was, therefore, a good de- 
fence to the suit of H. Hari Sadashiy Dikshit 
y Bapu Bulyant. 5 Bom H CAC 78. 

(18) Compromise of suit—Decree to be 

passed in accordance. 

2218-C PO O 31,r2, O 23, r 3=(Civ Pro 
Code, 1882, ss. 258, 375)—Certificate of adjust- 
“Ment of decree Ly decree-holder. 


* Ya 
j 


The provision of law contained in s, 258, can- 
“not be evaded by the device of moving for an 
enquiry under s. 244, namely, to find out whether 
the decree had bean satisfied or not, if the 
Conré found that the decree had satisficd, 
to cancel the excention of it. Incarryiog out the 
_ provisions of s, 375, Civ Pro Code, the Court 
should ascertain the terms of the agreement and 
_ draw up the decree in accordance with it. 
Munshi Ram y Dera Mul. 
U B R 1897 —1901 Vol II 256. 


2214—0 POO 21, r2=S. 258 of 1882. 
Parties to the suit asked the Court passing 


this decree to treat the mortgage deed as an 
_ adjustment and the Court assented. 


ey 


Hemchand y Madhay. 
= 


and 
been 


su 





Held, that the adjustment fell within S. 258. 

1889 P J 33. 

, (14) Sufficiency of certificate of payment. 

b 

— 22165—CeCO2lr IaS. 258—Adjustment 
out of Court. 


A petition signed and filed in Court by a 
judgment-creditor certifying payment of the 
amonnt due to him by his judgment-debtor isn 
sufficient certificate of payment under the decree 
_ in the terms of s. 206, Code of Civil Procedure. 


aa Saadoollah Shaikh vy Kaleechurn. 


deat 12 W R 358. 
ied (15) Injunction to restrain execution 

hy after agreement out of Court. 

oe 2216-C P OO 21 r 2=5, 3F8 of 1882. 


5 re Where a decree-holder agrees for a good con- 
_ sideration not to enforce bis decree, the Court may 
legitimately, on tho-suit of the opposite ‘party, 
_issme an injunction against the former not to do 
Jee « 
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C P C1908) 0 2ir 2=(1882, S. 258) 
-Uontd, 
( 2) Certificate of ppymentjor adjustment 
of decrees—Contd. 
what he has agreed not to do, Act VIII of 1859 
Nubo Kishen 
Mookerjee y Debnath Roy Chowdhry. 
22 W R194. 


Notes —Ap: 7 All 124. Dist: 21 Cal 487; 6C 
W N 796. Ref: 1L Bom 6 F B; 17 Bom 33; 
31 Cal 480: 8 C W N 395. 


s. 206, notwithstanding. 


(16) Duty of execution-creditor, 


2=S. 


2217-C PCO2lr 258 of 1882 Adjust- 
ment out of Court—Presumption. 


A, an execution-creditor of C, applied to the 
Couzt by which the decree was passed, and caused 
C to be imprisoned under it, C then entered into 
a compromise upon certain terms with A for the 
adjustment of the decree, and A thereupon, but 
without certifying the terms of such adjustment 
to the Court, petitioned for the release of C, who 
was accordingly released, Subsequently A again 
applied to the Court to compel satisfaction of the 
whole amount of the decree against C. This ap- 
plication was opposed by C onthe ground that 
an adjustment of the decree had taken place bet- 
ween him and A, The Judge, however, refused to 
enter into the question of the adjustment, as the 
terms of it had not ben certified to the Court 
under s, 206 of the Civil Procedure Court. ifeld 
that the Judge was in error; that it was the duty 
of K, on applying for the rolease of (, to certify 
the adjystment to the Court; that it would be 
unjust to allow him to take advantage of his own 
omission to do so; and that, not having done so, 
the presumption against him was that the decree 
had been satisfied in full; but that, under the 
circumstances, it would be the most equitable 
course to direct the Judge to enquire into the 
terms of the adjustment. Case remanded for that 
purpose, Chango Valad Duvha Mahajan v 

Kaluram Narayandas. 
4 BomHCR AC120, 


Notes - Ref; 4 Bom 594. 
(17) Kistbundi—Execution of decree 
2218,—C P € 0 21 r 3=8 258 of 1882, 


Where adecree had been obtained for a 
certain sum of money without interest and after- 


535 DESAV’S CENT. CIVIL DIGEST 1811-1912, 536 


CPC 908) 0 21r 2-882, S. 258) 
=Contd, 


(2) Certificate of Payment or adjustment 
of decrees—Contd, 
wards a kistbundi was filed, by which the decree- 
holder and the judgment-debtor agreed that the 
amount of the decree should be paid hy instal- 
ments with interest, and the judgment-debtor had 
by bis conduct for several years, treated the kist- 
bundi as if it werea decree,— Held that under the 
circumstances of the case, the jndgment-debtor 
could not afterwards object that the kisthundi 
could not be executed as a decree, and thata 
fresh suit should be brought upon the kistbundi; 
but the decree-holder was entitled to take pro- 
ceedings on the kisthundi as if it were part of 


CPC i908) 024 rp 2=(1882, S.258) 
-Conid, 


(2) Certificate of Paymentor adjustment 
of decrees—Contd, 




























ment between parties for Payment of decree by 


instalments—Subsequent application for execn- 
tion, — 


C obtained a decree against Vfor payment of 
a certain sum of money. Various applications 
Were made to execute the decree, and on one of 
them, in September 1869, the sum of Rs 1,000 was 
paid. Subsequeutly, on December 16th, 1870 it 
Was arranged, npon a petition of N and the con- 
sent of A, that a further paymentof Rs 1,000 
should be made, and that the balance of the debt 


p should be paid with interest at the rate of ] per 
the original ‘ecree, Dinonath Sen y Guru- cent, per month by monthly instalmente of 
churn Pal. 14 BL R 287: 21 W R810. Dele : . 

Rs 125. In May 1873, G applied for execution 
Jankee y. Sreenath Roy Chowdhry tor recovery of the balance due on thed d 
is », Bi u ), 2 
5 W R Mia 19. wae Pees 


ducting the amount received under the arrange- 
ment. Held he was not entitled to execution in 
*upersession of the agreement. Chunder Nath 
Misser y. Gource Komul Bhuttacharjee, 
10 BL R Ap 28:19 w R155. 


Notes:—Sce 35 Bom 1434, 


2219.-C PCO 21 r 2a 2hy of i88z Kist- 
bund: lustatment-petition-Exeextion of decree.- 


In execution proceedings between the parties 
to a decree a petition was presented by both the 
rides to the munsif stating therein that they bad 
arranged among themselves that the amount de- 
creed was to be paid by instalments & in default 
of payment “the Court may on the application 
of the plaintiff issue a Warrant and collect the 
Amount with costs of the petition from the pro- 
duct of my share of the agraharam lands...... 
which are held liable by the Razinama decree of 
this suit......... and pay the same to the plaintiff” 
The conclusive Portion of the petition rap thus, 
“We both the parties Present this post pone— 
petition with our free wil] and consent and pray for 
its being enforced according toits terms”. On this 
postpone—petition the plaintiff filed a suit to 
Tecover money in the Munsif’s court— Held on 
special appeal by the full-bench who affirmed 
the decree of both the lower Courts that the suit 
On the petition was not maintainable because it 
Was clear that the parties had not the intention 
to create new right from this petition in superses 
sion of those that existed from the decree, 
Darbha Venkamma y. Rama Subbarayadu, 


2291 —C POO 2148 = S 258—Agreement 


to pay by imstalments—Enforcing kistbundi or 
instalment-bond by execution,— 


AND agreement between the parties to a decree 
to reduce its amount or to Sive time for his pay- 
ment, or that the amonnt shall be paid by in- 
stalments, does not »mount to a varying of the 
decree itself. A having obtained against B a de- 
cree for the paymen: of money,a kistbundi wag 
inserted in the deorce, by which it was arranged 
that the amount of the decree should be paid by 
lastalments of Rs »,0U0. A considerable remission 
was allowed to the judgment-debtor, and some 
Teduction was made in the amount of interest pay- 
able The kistbundi contained an exoréss provico 
that in default of payment of three consecutive 
kists, the whole amount due under the bond was 
to become at once realizable; and it also provided 
that in case of default the amounts doe were to 
be recovered by execution, te which the judg- 


See Debi Rai v Gokul Prasad Lea Bet: ment-debtor was tu make no objection. Certain 
ae Ganga'y. Murlidhar ‘ 4 All Fn. stalmeits having fallen due, the jadgment- 


creditor sought to entoree the kistbundi by exe- 
cution Held th t he was entitled to do so; that 
he was not bonnd to hring a regular suit; and 
that a provision in the bond by which payment 


Notes.—Foll 4 All 240, 


2220—OPCO21 _ 258, 258— Agree. 


'- a e 


sme yte 


gm 


are 


oe 
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CPC (4908) 0 21 r 2=4882, 5.258) | 


=Contd, 


(2) Certificate of ppyment or adjustment 
of decrees— Contd. 

might b2 enforced against property which could 
not have been attached and sold in execution of 
the decree did not prevent the decree-holder from 
proceeding by execution so long as he did not 
seek to enforce that provision. Ameerunnissa 
Khatoon y. Meer Mahomed Hossein 
2CLRi43. 


Notes:—Ref: 19 All 186. 


(18) Purchase for sale of portion of mort- 
gaged property—Right of mortgagor to 
redeem. 


2222-0 PCO 21 r2 = S 258—Purchase 
by mortgagee holding decree for sale of portion 
of mortgaged property, subject to mortgage, — 


A mortgagee having obtained a decree against 
his mortgagor for the sale of the mortgaged pro- 
perty, a portionof the latter was subsequently 
fold, subject to the said decree, in execution of a 
Money-decree obtained bya third party against 
the mortgagor, 1he mortgagee purchased the 
Portion so suld, whereupon the mortgagor pre- 
sented a petition under s 358 of the Code of Civil 
Procedure, claiming that the mortgagee was 
bound to discharge his mortgage debt and should 
be called upon to certify satisfaction of his de- 
cree, J7eld that petitioner was not entitled to 
the relief prayed for, but only to proceed upon 
tha footing that the portion of the mortgaged 
property which had been purchased by the mort- 
Bagee remained, notwithstanding such purchase, 
redeemable by petitioner, together with the 
remainder of the property. Quere—Whether 
the subject-matter of the petition war an “‘adjust- 
ment” of the decree within the meaning of 5 258 of 
the Code of Oivil Procedure? Erusappa Mudaliar 


y. Commercialand Lund Mortgage Bank. 
23 Mad 377. 


Notes.—Disap; 24 Mad 96;12 M L J 390. 
Over: 27 Mad 428, Ref:17 ML J 163: 6 
OLJ320FB;110W N1011F B; .80 
Mad 313; 35 Cal 61 F B. 


(19) Sanction of Court as to agreements 
relating to judgment-debt 


_ 2298 0 POO 41 rr, 1=( 1882 Ss 458,and 
357) —Agreement for payment of judgment-debt 
—Judgment.debt, payment of, to decree-holder, 


5 fied . 
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CPC (1908) O 21 r 2=(1682, S. 258) 


—Uonta, 


| ( 2 ) Certificate of popymentor adjustment 


of decrees—(oncld. 


that the 
being one for the 
satisfaction of the judgment-debt and providing 


Held—On a construction of a bond 
agreement in the bond not 


for the payment, directly or indirectly, of any 
sum in excess of the sum due under the decree, 
It was an agreement for the payment of the 


amount by which the judgment-debt was satisfied 
with intereston that amount, J/eld therefore, 
that the suit was rightly decreed. (18 All 479 
and 3 O O 165, dissented from.) Mirza 
Mohammad Zakir y. Girdhari Lal. 

40 C 234. 


(20) Payment without notice. 


2224-C PCO rr 2.1 = (1882) ss, 258 & 257 
Act VIII of 1859, Sections 208, 206.— 


A and B obtaind a joint decree against C, in 
which A’s interest was Rs 2,787-2-7 and B’s Rs 
47|. A assigned hisinterest in the decree to B, 
and under Section 208, Civil Procedure Code, the 
Court ordered execution against C in favour of B 
solely. tubsequently A petitioned the Court to 
cancel the assigument, and allow him (A ) to be 
again recognized as oneof the decree-holdera; 
the Court assente.!, and passed an order accord- 
ingly. B obtainedaninjunction to restrain O 
from paying A, and also appealed from the order 
cancelling the assignment. This order was rever- 
sed on appeal, tue decree B's 
solely. but in the meantime, and before the in- 
junction was served on ©, A received the amount 
of the decree from C. Z/eld, that B could not 
execute the decree against C, Bertola y. 
Jeewun Ram PR 29 of 1871. 


8 MEANING OF THE TERM “TO SHOW 
CAUSE” 


being held to be 


(1) Decree-holder to show Cause, 


22295-C P CO 31 r3 (=Civ. Pro. Codes, 
255 )—Execution of decree —Alleged payment ont 
of Court— 


The appellants, judgment-debtors, alleging 
that they had made a payment in |part-satisfac- 
tion Of the amount due under the decree which 
the decree-holder would not certify applied to 
the Court executing the decree that “proceedings 
might be taken under s 268 of the Civ.pro. Code,” 
Notice was accordingly sent to the judpment- 
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CPC 908) 0 2ir 2=(1882,S. 258) 
- Contd, 
(3) Meaning of the term ‘to show 
cause’ —Conid. 
creditor who, however, denied having reecived any 
money. eld that the mere denial of the decree- 
holder that payment has been made is not suffi- 
cient cause to refnse certifi:ation of payment. The 
decree-holder must satisfy the Court of the truth 
that there are 
grounds for believing that no payment has been 
made. The question should be decided on evidence 
adduced by the parties, Arjan Singh y 
Harcharan Singh, AW N 1884. 40. 


(2) Certifying part payment of decree. 


2226- CPC 0 2Iir 3=s 258—Meaning of 
“to show cause '— 


of his statement, and show 


The court must investigate and decide any 
questions of fact upon whioh the parties may not 
be agreed before it is satisfied as to the snffi- 
ciency or otherwise of the cause shown by the 
defendant under s 258 © P Code, Evidence may 
be either oral or by affidavits to show cause 
does not :nean merely to allege causes, nor to 
make out that there is room for argument but it 
means both to allege cause and to prove it to the 
satisfaction of the Court, Rung Lall y Hem 
Narain Gir, it Cal 166. 


Netes—Ref: 21 Cal 212 F B. 


(8) Judgment—debtor’s right to apply 
for certifying payment. 


2227.CPOO21r 2=(1883—S, 258, 
2)—Payment ont of Court. 


para, 


A judgment-debtor who has discharged the de- 
cree by payment out of Court may at once ap- 
ply to the Conrt to enter up satisfaction of the 
decree and is not bound to wait and see whether 
or not thedecree-holder would himself cértify 
Statiafaction tothe Court, Valambal y. 
Logambal Ammal. 12MLJ 94, 


(4) Execution of decree. 


2228,-CPC 0 211r2,1<CPC (1882 ) ss. 
258, 257. 

Where on an application by a judgment- 
debtor under s, 265 of the Code of Civil Proce- 
dure that an alleged payment out of Court un- 
der the decree might be recorded as certified. the 
decree-holder denied that such payment had 


~ 
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CPC 9080 21 r 2=(1882, §.258) 
-Conid, 
(3) Meaning of the term “to show 
cause” — Contd, 
Held that the Court had acted 
rightly in taking evideace onthe point and 
deciding it on such evidence, instead of leaving 


been made. 


the judgment—debtor to bringa suit. Tika 
Ram y Ram Chand. 8 WN 82. 
(5) Judgment-debtors had a right to 


the remedy provided. 


2229-C PCO 2Ir2ss, 208-Contract act 
S. 63. 

Where under S,258 the jadgment-debtor made 
the decree-holder bring into Court the docu- 
ment relied on by the former as an adjustment 
of the decree and the District Judge treated it 
4s an agreement without consideration and there- 
fore not a contract, eld that the District Judge 
had failed to take notice of S. 630f the Indian 
Contract Act, and illustration (b)and that the 
judgment-debtors had a right if there had been 
an adjustment to the Satisfaction of the decree- 
holder, to the remedy provided by S. 268. 


Ganapaya y Ramkrishna. 1896 P J199, 


(6) Decree-holder to show cause against. 


2230.-C PCcog, r2,l=CPC 4, 258 
257 (1882.) 

A decree holder applied for execution 
decree on the Ist May 1881. Notice on the judg. 
ment-debtor was served on the 27th May, 1881, 
On the t6th June, 1881, the judgment-debtor 
informed the Court executing the decree by 
petition, that he had paid Rs, 100 to the decree- 
holder on the 65th December, 1878, and the 
balance of the decretal amount on the 30th May, 
188], The Court of first instance disallowed the 
payment of Rs. 100 as such payment 
had not been certified to the Court; but 
treated the application of the 16th June, 1881 as 
one made under s, 258 Code of Civil Procedure, 
and admissible in Tespect of the payment made 
on the 30th May, 1881, being within the term of 
limitation. It Secordingly gave decree-holder 
opportunity to show cause against such payment 
and holding that such Payment had been made 
ordered thatit should be recorded that the 
decree had been fully satisfied, The lower appel- 
late Court reversed the order onthe ground 
that there had not been broper compliance with 
the provisions of s.258 inasmuch as the judg- 


of his 
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CPC (1908) 0 21 r 2 
=Contd, 
(3) Meaning of the term ‘to show 
cause” —Contd. 
ment-debtor had not asked for the issue of notice 
to the decree-holder to show cause why the pay- | 
ment should not’ be recorded, as certified, and 
no notice of the kind, was served. Z/eld that the 
lower appellate Oourt wasin error and — the first 
‘Court was right in treating the 


1882, S.258) 


application as 


cne made under s. 258 and calling upon tha 
decree-holder to show cause against it. 
_ Khushal Singh v Midai Lal. 1 WN 168. | 


~- (7) Application to certify —W hat is. 


< | 
2231.—C PC 0 21 r2eC PC. 358 of 1882. | 
_ Where a judgment-debtor pleads payment 
tothe decree-holder out of Court by way of 
objection to an application for execution of the 
‘decree suck objection cannot, strictly speaking, | 
be considered as a proceeding in conformity 
with the second paragraph ofs, 258 of the 
Code of Civil Procedure. In order to éstablish 
‘the fact of payment, or adjustment out of Court 
under the provisions of the above named section, 
the judgment-debtor ought of hisown motion 
to move the Court to call upon the decree-holder 
to show why such payment or adjustment made 
should not be certified. Radha y Bechu Ram. 
114 W Nit 


4 








(8) Adjustment made out of Court—Pay- 
. mentinto Court. 


' 2282.0 P VO 8117 2=S. 258 of 1882. 
person against whom a decree is made for the 
delivery of! moveable or immoveahle _ property 
Yeation by making satisfaction with the 
_ knowledge of'the Court in such mode as the 
- circumstances of the special case admit of. By 
the same section all adjustments of decrees, 
_ whatever be the; nature of the subject of those 
decreas must be made with the knowledge of 


| favour the decree has been made or to 





_ the Court, Quere (by Markby J)-Where a party 
simply acts in obedience to a decree is he de- 
~ barred from showing that he has done so by the 


~ words “no adjustment of a decree, in part or in 


8 
i 
a 
Under the Civil Procedure Code 8, 306 a deb- 
tor under a money-decree can at any time bring 
the amount of his debt into Court tobe paid to 
the jndgment-creditor, and by analogy any other 
has an equal right to relieve himself from further 
Court, unless 


- whole shall be recognized by the 
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CPC 4908) 0 21r 2=( 1882 S.258) 


~Uonta, 


(3) Meaning of the term “to show 
cause’—Concld, 

such adjustment be made through the Court, or 
be certified to the Court by the person in whose 
whom it 
has been transferred? Raj Luckhee Chow- 
dhrain y Tewaree Chowdhry. 

18 W R520. 


4 UNCERTIFIED PAYMENT OR 
ADJUSTMENT. 


(1) Estoppel. 


2233.—CP« 0 21r2 sub-r.(3 )-Adjustment 


of decree. 


An arrangement made by a judgment-debtor 
with a decree-bolder tothe effect that, if the 
former make two defaultsin the payment of 
should 
would 
have been entitled by the decree, to realise the 
whole balance of money, but should only be 
entitled to sell certain estate and should then be 


of instalment decree, the decree-holder 
not thereby be entitled as he otherwise 


debarred from proceeding with the execution of 
his decree until further default had been made, 
was an adjustment withinthe meaning of 0 
X XI r2 of the Code, and required to be certified 


to the Court. 


Semble:—A mere agreement to grant time is 
ap adjustment within the meaning of O XXI,r 
2 of the Code. 


Sub-rule 3 of O XXI of the Code is applicable 
even in the case where the decree-holder is guilty 
of fraud. 


There can be no estoppel against the precise 
terms of the provision of the Code. Cham Lal 


Chatterjee y Hazarimal Babu. 15 CL J 451 
=13 Ind Cas 826. 


2234.—C P O (1908) O 21 r2-—Adjustment, 
Where an adjustment alleged ky a jadgment— 
debtor has not been certitied undercl. (1) or 
(2) of O XXI r 2 of the Code, the Court is ex- 
pressly prohibited by cl (3) from recognising it, 
The Court shonld treat the written statement of 
the judgment-debtor alleging adjustment as an 
application under r, 3cl 2and dispoye of it 
according to law. U Po Thsing v Maung Bau. 
11 Ind Cas780=4 Bur LT 162, 
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CPC i908) 0 21 r. 2=\1882, 8. 258 
—Vontd, 
(4) Uncertified payment or adjustment 
— Contd, 
(2) S. 
2285.—-CP C O 91 r2 = (8, 258 Civ 
Code 1882) — Execution of decree. 

Where an application by a judgment-debtor 
under s. 258 Civ Pro Oode was presented alle- 
ging payment ont of Court,and the decree 
holder denied it, held that the Court bad acted 
rightly in going into evidence and deciding the 


258, application under-Evidence. 
Pro 


point thongh it was open to the judgment-debtor 
Tike Ramvy Ram Chand, 
1888. AWN 82. 


958—Part 


to bring a enit. 


2236.—C P CO Ql r 2S, 
payments not certified to Court.— 


Qua@re Whether part payments under a decree 
may not be proved.although they have not been 


made through the Court, or certified to the Court | 


under s, 206 of Act VIII of 1859 
Bhuboneswari Debi vy Dinonath Sandyal. 
2BLRAC 3820=11 WR 283, 


2287—-C PC 0 21 r2=S. 258 of 1889—Ad- 
justinent of decree not certified — Proof of the 
payment—Tl’raudulent execution of decree after 
payment.— 


A decree was satisfied out of Gourt but the 
payment was not recorded under S.268 © P Qode, 
The judgment-debfor sued to have the sale, made 
after the satisfaction of the decree, set aside. The 
judgment-debtor might prove the payment of the 
decretal amount otherwise than by a certificate. 
Pat Dasi y. Sharup Chand Mala,14 Cal 876. 

Mothura Mohun Ghose Mondul y Akkoy 


Kumar Mitter, 15 Cal 557. 


Notes:-—Not Fol: 20 All 254. Fol: 13 All 339, 
Con: 15 Cal 557; 21 Cal 437. lef: 18 G 
W N710. 


(8) Adjustment not certified—Plea in ber 
of execution. 


3288.—C PC 0 21r2 =(1382—s, 258, ) 


An adjustment of a decree out of Court by an 
agreement fo accept a small sum in full satisfac- 
tion of decree, cannot, unless certified under S, 
258, C P C be pleaded sas a bar to the execution 
of the decree as to the balance. (21 Mad 409; £9 


DESAI’S CENT, C1VIL DIGEST 1811-1912, 


044 


21 r 2=(1882 S. 258) 
-Contd, 


(4) Uncertified payment or adjustment 
— Contd. 


Mad 312 foll. 21 Mad 356 not foll.) Veerappa 
Chettiar v Arumugam Poosari. 


17 ML J 627. 
Notes.—Ret 120 L J 312=7 Ind Cas 55, 


| © PC 4908 0 


2239.—C PC O 31 r 2=(1882 «, 958)-Uncer- 
tified adjustment—Executing Courts, of. 


Where the judgment-debtors pleaded in bar 
of an application for execution in respect of the 
portion of the decree granting meene Profits and 
Coste, an uncertified adjustment between the 
parties whereby the decree-holder wag alleged 
to have agreed to sell the suit lands in consider- 
ation of his taking a mortgage of the same from 
the judgment-debtors for the amount deoreed for 
meene profits and costs and the value of the 
lands.— Held, thats, 268 was abar to sucha 


plea. Seetharama Aiyar vy Chinna Chenga 
Reddy. 16MLJ 38=29 Maa 312, 


2240—0 PC O21 7,955, 258—Uncertified 
Payment of part of decretal amount—Plea of 
limitation raised by judgment-debtor. 


S. 258 of the Code of Civil Procedure will not 
dsbar a decree-holder from giving evidence of 
uncertified payments made to him out of Court in 
partial satisfaction of the decree by the judgment 
-debtor where the jndgment-debtor has,in anawer 
fo an application for exeention of the decree 
against him,put forward a plea of Imitation. (4B 
LR. B. 130, 11 Bom 506; 4 All 316: 7 All 337 
and 41 Cal 542 referred to. ) 


Kishan Singh y Aman Singh. 17 All 42, 


Notes:—Fol: 26 All 36, 


2241—-C PCO 91,r. 2= 8, 958 of 1882. 


On the 38rd January,\1886, a judgment-debtor 
executed in favour of the decree-holder a bond 
purporting to liquidate the entire amount dne 
under the decree, No proceedings were taken by 
either party for certification of the adjustment 
under s. 258 of the Code of Civil Procedure. 1n 
defence to a su bsequent application for execution 
the judgment-debtor pleaded that the decree had 
been satisfied by ution of the bond. In reply 
the decree-hol jer hy a Petition, dated the 12th 
June, 1886, admitied acceptancé of the bond as 








’ 
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CPC 4908) 0 21 r 2=\ 1882, S.258) 
-Conid, 


(4) Uncertified payment or adjustment 
— Contd. 

part-satisfaction only of the decree. Held that the 
last paragraph of s 258 of the Code did not pre- 
cluda the Court from considering to what extent 
the decree had been adjusted by execution of the 
bond; that the decree-holder’s petition of the 
14th June, 1886, was a sufficient certification 
under s. 258; and that Art. 161 of the second 
schedule of the Limitation Act did not bar certifi- 
cation, inasmuch as that article did not apply 
where the decree-holder took steps suo motu. 
Gopal Das y Ganga Ram. 8 WN 115. 





(4) Payment not certified to Court—Exe- 
eution to be refused. 


9242-0 PC 0 21 r 2 (=Civ. Pro. Code, 1882 
§, 258)—Txecution-A pplication by assignee-Plea 
of payment to origina] decree-holder—Execution 
Not to be refused. 

A Conrt cannot refuse toexecute a decree 
Qssigned by the orginal decree-holder on the 
ground that it has been satisfied by a payment to 
the original decreesholder, where such payment 
has not been certified tothe Court, Deoji and 
Brij Lall y Ranchordass 4 CPLR 122, 


(5) Payment out of court-Recognition by 
Court without certifying. 


2248-C PC O 21 r.2= (Act XIV of 
1882, section 258 ). 

If money due nnder a mortgagé decree under 
section 88 of the Transfer of Property Act is paid 
out of Court and neither party takes steps to have 
it certified under section 258 of the Code of Civil 
Procedure the Court executing the decree is 
precluded from recognising the alleged payment 
out of Oourt (28 Mad, 478 Foll. 80 W N 103 
dissented from, 13 All 278; 25 Mad 244 Ref; 24 
Mad 412 Rol.) Hakim Singh vy Ram Singh 
SAL J 272=1908A WN 108=30 All 248. 


2244—C PC 0 21 rr 2,1=C P C(1882) ss 258 
£257 Civil Procedure Code=( Act VILL of 1859 ) 
Section 106—Payments in satisfaction of, decree 
made out of Qourt, but not certified to the Court. 

D, obtained a decree against K. and S. A. for 
possession of certain mortgage land, subject to the 
condition that K. and S$. A. were to contiune in 
cultivation thereof for three years, paying D, the 


Il €.0 35 


o > 
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CP C1908) 0 21 r 2=(1882, S. 258) 
-Contd, 


(4) Uncertified payment or adjustment 
--Contd. 


proprietor’s share of the produoe, out of which D 
was to pay the Government revenue, and apply 
surplus (if any ) to paying off the principal debt 
and inthe event of the principal debt not being 
paid off, D was to obtain cultivating possession. 
At the end of three years, D applied for possession 
under the decree, alleging non-receipt of any pay- 
ments under it, while K. and S. A, alleged pay- 
ment in full satisfaction of the principal debt, 
Held, that the Court executing the decree was 
precluded by Section 206, Act VIII of 1859 from 
recognizing the payments alleged to have been 
made ont of Court,and which were not certified 
to the Court. 

Semble, that even if it was intended that the 
payments under the decree obtained by D, should 
be made out of Court, K.and S. A, were not 
relieved from the dnty of seeing that such 
payments were certified to the Court by D. 
Dulla v Karm. P R 26 of 1878. 


2945-0 P CO 21 r 3=S, 258—Adjust- 
ment out of Court. 

Where several of the acts required to be done 
in execution of a decree are such as can be done 
through a Court, and where all of them are acts 
the doing of which may be certified to the Court 
by the person in whose favour the decree was 
made, the policy of s, 206 of the Code of Civil 
Procedure is to exclude the reception of evidence 
upon the point, or any question arising out of 
evidence before the Court. No adjustment can be 
recognized unless made through the Court or 
certified by the person in whose fayour the decree 
Dwarkanath Dass Biswas v 
8 WR 3819. 


was made. 
Unnodachurn Dass. 


9246—0 PC 0 21 r2=S, 258- Adjustment or 
satisfaction of decree—Civil Procedure Codé— 
Amendment Act ( VII of 1888), s. 27—Recogni- 
tion of adjustment by a Civil Court, in execution, 


Where undera bond a decree was adjusted hy 
making a small deduction, and hy providing for 
the payment of the balance as part of the entire 
amount of the bond,—Held that since the 
amendment made in 5, 258 of the Civil Procedure 
Uode by s. 37 of Act Vit of 1888 (Act amending 
the Civil Procedure Code of 1882, such adjus, 
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CPC (1908) 0 2ir 2=( 1882, S.258) | 
—Contd, 

(4) Uncertified Payment or adjustment 

0 —Ovn'd. 
ment may be recognized by a Civil Court, 


in execution. Ghanasham 
Kashiram Naroba, 


except 
Lakshmendag y 
16 Bom 589. 


2247—C0 P.C0 21 r2-=s, 25s-Execution of 
decree—Civil Procedure Code, See. 273, 

A Court executing a decree for the partition 
ofimmoveable and moveahle property cannot 
Tecognise an adjustment certified toit after ra. 
ceipt of a notice under Sec, 273 of the Civil Pro- 
cedare Code. Gopal y Joharimal P J 1891. P 

214; 16 Bom 522 

Notes:—Ref; 97 Bom 556; 28 All 771F B= 

IMLT 247=3A L J 585=( 1906) W 
N 287. Fol: 20 LJ 499. 


2248-0 PCO ai rr 2,1=CP O (¢ 1882 ) 
Ss. 258, 257—Payment under a sulehnama under 
8. 357 (a )—Certification,— 


The parties to a money decree executed and 
filed in Court a sulehnamah whereby the judgment- 
debtor agreed to pay a certain sum of money by 
8 certain date, and the decree-holder agreed to 
rélinquish the balance of the decretal amount; 
and it was stipulated that in case of default in 
payment by the date fixed, the decree-holder 
should be entitled to recover the whole amount 
due under the decree. Subsequently, the decree 
holder having applied for execution of the decree, 
the judgment-debtor pleaded payment in accord- 
ance with the sulehnamah, No payment had 
been certified to the Qourt Held, that the 
sulehnamah was an agreement to give time with- 
in the meaning of s, 257 (2) of the Code of Civil 
Procedure, and the alleged payment, 
been certified under’ s, 258, could not be recog- 
nized by the Court executing the decree, 
Madho Singhy Ram Prasad. 10WWN 68. 


not having 





(6) Certification—Legality 


2249—C PCO 21 rr 2, 1=(1882) 59.258, 257, 

The plaintiff is the administrator of the es- 
tate of the late Il” 17, and sues the defendant .V R 
for two billiard tables and same timber, on the 
ground that they form partof the estate. The 
defence isthat the defendant who purchased a 
decree held by one P D against Ji H, obtained 
the property in the life-time of I” Z, in satis- 
faction of his decree, Lt appears that on the 
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CPC(1908) 0 21 r 2=(1882, S. 258 
—Contd, 


(4) Uncertified payment or adjustment 
—Contd, 

16th September, 1881, IJ” H wrote a letter to V, 
authorising him to give / FR, the assignee of P 
D's decree, the two billiard tables and timber in 
suit, if he would give a receipt in full payment 
of all demands in the matter of P D's decree, .V 
under the authority of this letter, transferred the 
property to 1 R which fact he endorsed on the 
back of the letter on the 17th September, 1881. 
Two days after Il” died, and M Rgavea re- 
ceipt, dated the 5th September, 1881,and satisfac- 
tion of his decree was certified to the Court exe- 
cuting thedecree, It was contended on behalf 
of the plaintiff (i) that I” 2 is not Lona fide 
assignee of the decree; (ii) that there wasno valid 
transfer of the property under IV’ Al’s authority; 
(ili) that as the execution of the decree was in 
abeyance after the death of IV” H, until an execa- 
tor had been appointed, there was no certification 
of its satisfaction whieh could be noticed or have 
effect. Held:—(i) that the assignment was 
made in favonr 2 before IV H’s death and was 
recognized by him and there was nothing to 
show its mala fides; (ii) that Vhad a valid autho- 
rity from Il’ H, who hed the power to make the 
conveyance; (iii) that the remaining objections 
were merely technical and could not be given 
effect to. The appeal must be dismissed, 


Gobind Sahaiy Mansa Ram 5 W N 45. 


(7) Payment out of Court—Power of 
Court togo into question of satisfiction 
of decree. 


2250—C PG 6 21 r2=S, 258 of 1982. 


Ifa judgment-debtor, after receiving notice that 
the right, title, and interest of the decree-holders 
in the decree bas been attached, pays the decree- 
holders the money due under the decree, the pay- 
ment is not a valid payment and the Court whose 
duty itis toexecute the decree is competent to 
enter into that question, and to determine whe- 
ther the alleged satisfaction is binding upon the 
auction-purchaser of the attached right, title, and 
interest above mentioned. Byjnath Sahoo ¥ 


Doolar Chand Sahoo 24 W R 245. 


2251—-C P CO 21 r 2=S. 258—Power of 
Court to examine parties as to satisfaction of 
decree made out of Court. 
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CPC 908) 0 21 r 2=(1882, S. 258) 
=Contd, 


(4) Uucertified payment or adjustment 
—Contd, 

ACourt executing decrees, whilst giving 
effect tos, 206 Act VIII of 1859, should also take 
Teasonable care that its process is not about to be 
abused for fraudulent purposes. It may, by 
examining the judgment-debtor and others bav- 
ing knowledge, inform itself of the position of 
the decree, and whether it has or it has not been 
satisfied. This, however, is merely an enquiry to 
inform the Court, andit need not frame and 
decide an issue. Pareechut y Rugho Goordeo 

Q2N W 48, 


2252-UPCO8ir 2—S, 258—Adjustment 
out of Court. 


The language of the concluding clause of s.258 is 
toodistinct and peremptory to allow ofa psyment 
Which has not been certified as required by that 
section being recognized by the Court in an inqui- 
Ty under s. 244, but any admissiqn made by the 
jrdgment-creditor in that proceeding can be used 
against him, Vinayak v Jagoji1884 P J 202. 


2258-0 P 0 021 r2; The Secon? Schedule (1882 
Ss. 258, 621, and 526 ) —Execution of decree— 
Arbitration out of Court—Decree according to 
award—Adjustment not certified —Power of exe- 
cution Vourt to enquire jinto the factum of adjust: 
ment. 


The provisions of s, 258 Act XiV of 1883, 
were never intende? to apply toa case where the 
parties agreed between themselves that their 
debts were to be privately adjusted before any 
decree came into existence. 


Where dispates between aoreditor anda 
debtor were settled by arbitration without the 
intervention of a Court, and the decree was ob- 
tained in theterms of the award under 8.526, Act 
XIV of 1882, notwithstanding that the debtor's 
objection that, in pursuance of the award, he had 
already assigned debts tothe creditor in part 
satisfaction of the aggregate amount awarded to 
the latter by the arbitrator, and upon the decree- 
holder subsequently applying for exeoution of his 
decree in full, the judgment-debtor repeated the 
same objection. feld, that the assignment was 
not an adjustment of a decree in whole or in part 
within the meaning of s. 258, and the execution 
Court was bound to consider that debts, if any, 
had been assigned, before directing execution as 

' ¢laimed by the creditor. 
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CPC (1908) 0 21 r 2 882, S 258) 
-Contd, 


(4) Uncertified payment or adjustment 
—Contd, 


Per Banerji J (contra.)—The alleged assign- 
ment of debt, if true became adjustment of the 
decree assoon as the decree was made, and not 
having been certified in the manner provided by 
8. 258 conld not be recognised by the Court exe- 
cuting the decree, 

Gauri Singh v Gajadhar Das GAL J 4038= 
2 Ind Cas 608, 


2264—CP 00 2! r 223. 258-Enqairy by 
Court as to the satisfaction out of Court-Proceed- 
ingsin execution of decree, 


Act VIII of 1859 s, 206 applied only to pro- 
ceedings which were taken while the decree was 
in execution anddid not préclude the Oourt, 
before putting the decree in execution from en- 
quiring if it has been satisfied out of Court. 
Obhoy Churn Mookerjee y Pearee Dossia 

22 W R270. 


(8) Power of Court to refuse to confirm 
sale and to set it aside, 


2255—CPC 021 r 2=S, 258—M certified 
adjustment out of Court—Subsequent execution 
—Fraud of decree holder, 


An adjustment was arrived out of Court bet- 
ween a decree-holder & judgment-debtor in August 
1893 but it was not certified tothe Court. The 
decree-holder made a false statement to the agent 
of his judgment debtor that the required petition 
for certifying and adjustment was presented, He 
however decreed the executionand applied for 
& got permission to bid at the Court sale & him- 
self purchased the property in September, The 
judgment-debtor presented applications in Bap- 
tember & November requesting the Qourt to aet 
aside the sale. eld that the judgment-debtor was 
entitled to prove the adjustment & to haye the sale 
set aside, 


Ramayyar V Ramayyar 21 Mad 856. 


Notes.—Doub 39 Mad 312=16 M L J 83,Not 
Fol. 17 M uJ 627, 


2256—C PCO 41r. 2; 8. 47=(1882 Ss 258, 
244 )—Satisfaction of decree not certified owing 
to decree-holder’s fraud—Application after time 
to have certified, 
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CPC (1908) 0 2Ir 2= 1882, S.258 ) 
=Contd. 
(4) Uncertifiea payment or adjustment 
—Contd, 

S. 358 CPC, prevents” an executing Court 
from taking cognizance of an uncertified adjust- 
ment of decree, (31 Cal 480 ; 20 Cal 83 ; 15 Mad 
302). Where however, the judgment-debtors 
complained that the decree-holders bad by fraud 
kept them in ignorance, * till witbin a moath of 
their application of the fact that the satisfaction 
of the decree had not been certified: Held—that 
the matter could be investigated under s, 244 of 
the Oivil Procedure Code (19 Ca! 683 Ref). 
Gadadhar Panda vShyam Churn Naik. 

12 C WN 485. 


Notes.—Rel, 4 Ind Cas 402=11C LJ 91, 
(9) Duty of Court executing decree. 


2257—C PC 0.21 rr 2, 1=1882, s, 258 & 257 
—Inquiry—Civ. Pro. Code 1859, s. 206, 


A Court executing decrees, whilst giving effect 
to this section, should also take reasonable care 
that its process is not about to be abused for frau- 
dulent purposes, 


it may, by examining the judgment-debtor and 
others haying knowledge, inform itself of the posi- 
tion of the decree, and whether it has, or bas not, 
been satisfied, 
This, however, is merely an enquiry to inform 
the Court, and it need not frame and 
issue, 


decide an 
Pareechut y Ragho Goordeo, 
2N W P48. 


(10 ) Sanction of Court. 
2258—OP C—O, 21 rr 2, 1<5, 258 & 257, 


A decree baving been transferred for execa- 
tion and Property having been sold in execn- 
tion thereof, but before the sale had been confirm- 
ed the decree-holder and the judgment-debtors 
entered into an agreement, which was filed in the 
Court executing the decree to the effect that the 
judgment-debtors should pay Rs.500 tothe decree- 
holders and that they should pay the amount of 
the decree within three mouths and that the 
sale should be cancelled. The judgment debtors 
paid the Rs. 500, bat on their failing to pay the 
decretal money the sale was confirmed, eld that 
the above agreement was an adjustment of the 
decree within the meaning of s. 357 (a) of the 
Code of Civil Procedure,but that, not having been’ 
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CP C (1908) 0 21 r 2=(1882, S. 258) 


-Contd, 


(4) Uncertified payment or adjustrent 
— Contd, 

sanctioned by the Court which passed the decree, 

it was void, (I. .V. 1891, P.12 and 12 All, 671 

referred to), Sant Lal y Sri Kishan Das, 

15 WN 149, 


2259-C PC 0, 21. 1.2=(1882 s, 258),—Agree- 
ment giving time to judgment-debtor—Sanc- 
tion of Court, 

An agreement was entered into between the 
judgment-creditor and judgment-debtors, where- 
by the latter promised to pay certain amount at 
once and execute a sale-deed in respect of some of 
his property and pay the balance sometime after- 
wards. The judgment-debtors applied to hava 
the adjustment certified. I he decree-holder Oppo- 
sed the application. Held, that the agreement was 
an agreement to grant tii within the meaning 


| of s 257-A of the Code and, not having been 


sanctioned by the Court, it was void, 

Heid further, that the Courts | below were- 
justified in refusing to sanction the agreement 
under the circumstances of the case. 

Fateh Singh y Sham Lal. 6 ALJ726= 
6 ML T 180=2 Ind Cas 991. 


(1DEffect of uncertified payments to decree 
-holder, 


2260—C P O_O. 21 r, 2=S. 258—Court’s 
sanction to agreements to satisfy decree-Judgment 
-debtor’s payment under yoid agreement. ~ 


A judgment-debtor paid to the decree-holder 
a sum under an agreement void by s, 257 A C. P. 
Code. It cannot be acknowledged or recognized 
by the executing Court unless it is duly certified. 
Such agreements if not sanctioned under 8, 257A 
are void but if sanctioned, may be carried out in 
execution of the decree, Durga Prasad 





Banerjee y Lalit Mohun Singh Roy. 
25 Cal 86. 


2) Refusal tc certify payment to Court 


2261—C P C—O 21 r, 2=S. 258-Adjustment 
by parties out of Court—Subsequent application 
for execution of decree. 

When a decree bas been adjusted between the 
parties by a contract binding upon them, a Court 
is not bound to issue process of execution on the 
original decree in violation of the terms of the 
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C PC i908) 0 21 r 2=(1882, S. 258) 
-Contd, 


(4) Uncertified payment or adjustment 
—Contd. 


contract, although the decree-holder refuses to 
certify the adjustment of the decree under s, 206 
of the Civil Fro, Code, especially where the Court 
executing the decree is the Court to which the 
parties would go for the purpose of enforcing the 
contract. Krishnaji Kesaya Pundit v 
Subbaraya Takker. 7 Mad H CR, 387, 


Notes:—Ref: 14 Mad 274; 16 Mad 466; 21 
Mad 58: 18M 1. J 309 F B; 19 M L J 384. 


2262—C P C—O. 21 r.2 0. 32 r 7=( 1882 Ss, 
258,462 )-Compromise by guardian after decree— 
Leave not obtained under S. 462. 


Adjustment of decree cannot be certified. On 
an application, under S. 258 of the Uode,for certi- 
fying that a decreeclaim of a minor had been 
adjusted by a compromise after a decree, it ap- 
peared that the guardian of the minor had not 
applied for and secured leave, under 5.462 of the 
Code, to enter into the said compromise, /ie/d, the 
Court below was right in having declined to cer- 
tify the above adjustment. Arunachellam 
Chetty vy Ramanathan Chetty. 29 Mad 309. 


(48) Duty of defendant to see such pay- 
ments certified, 


_ 2268—CP C O. 21, r.2=Act VILL of 1859, Sr. 
258,206)—Pay ment in satisfaction of a decree,out 
of Court, but not certified to Court—Court pre- 
cluded from recognising such payments. 

Plaintiff got a decree against defendants for 
possession of certain mortgage-lands, subject to 
the condition, that defendants were to continue 
in cultivation for three years, paying plaintiff 
the proprietor’s share of the produce, out of which 
the plaintiff was to pay the Government revenue 
and apply theremainder towards the principal 
debt, and in the event of the principal not being 
paid off, he wasto obtain cultivating possession. 
‘At the end of three years thé plaintiff applied for 
possession under the decree while defendant alle- 
ged fnll satisfaction of the principal. Zeld that 
the Court executing the decree was precluded 
under s. 206 of Ciy.Pro. Code from recognising 
payment made out of Court and which were not 
certified to Gourt. Hvenifit is intended that 
payment should be made ont of Court the defen- 
dants should see that they are certified to Court. 
Dulla y Karm. 26 P R 1878. 
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C PC (4908) 0 21 r.2=( 1882, S. 258) 
—Contd, 


(4) Uncertified payment or adjustment 


— Contd, 


(14) Release without consideration—Ad- 


justment otherwise than through Court. 


2264—C POO. 21 r,2=S. 258 of 1882. 

A had obtained a decree against B, ©, and D 
in execution of which the sheriffattached certain 
property belonging to B, ©, and D, who were 
carrying on business ir partnership,'he property 
was sold, and the proceeds paid into Court, and 
by order of Court A received a sum in part satis- 
faction of his decree. Subseqnently':A, at the 
request of B, and withovt receiving any conside- 
ration, gave him a letter in Bengali, purporting 
to be arelease to himof the remainder of his 
décree,but such adjustment was not made through 
the Court. A afterwards applied 





for execution 
of his decree against B, C, and D, but hig appli- 
cation was refused, the Court treating the letter 
as a release, A appealed. Weld, on appeal, that 
the letter was not a release! there was no conside- 
ration for it. The adjustment of the decree should 
have been made through the Court or certified to 
it in accordance with S. 206 Act VIII of 1859, 
Bhuban Mohan Bonnerjee y Saducharan 
Sircar 6BLR339; 15WROCS. 


(15) Uncertified adjustment—Validity of 
assignment—Assignment from debtor to 
creditor. 


2265—C P OC O 21 r 2=S 258:—Transfer of 
a bond in satisfaction of a decree—Transfer of 
Property Act, 8. 135 —Consideration paid, 


Section 258 of the Code of Civil Procedure 
which provides that adjustments not certified to 
the Court should not be recognized has reference 
only to proceedings in execution between parties 
to the decree. 


When a bond debt due to the judgment debtor 
was assigned to a decree-holder in satisfaction of 
his decree and this adjustment of the claim was 
not certified to the Court under $ 258 C P G,:— 


Held, thatin a suit upon the bond it was not 
open to the debtors who were not parties to the 
decree to raise any objection tothe assignment 
on the ground that the adjustment in pursuance 
of which the bond was transferred had not been 
duly certified, 
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CPC 1308) 0. 21 r.2=4882,S. 258) 
=Contd, 
(4) Uncertified payment or adjustment 
— Contd. 

Section 125 of the Transfer of Property Act 
has no application to assignment made by debtors 
to creditors in satisfaction of a debt and po ques- 
tion as to the amount of money paid for the as- 
signment arises in such cases. 

Subrahmaniah Chetti y. Sattaya Pathan— 
10 ML J 213. 


(16) Adjustment not between decree-holder 
and judgment-debtor. 


2266—C PCO 31r 2=S 258-Adjustment of 
decree not certified. 


—-One B hada decree against Mussammat N 
in course of execution of which B died, whereupon 
one Mussammat §, his daughter-in-law, applied to 
the Court an’ was entered as decree-holder in his 
place in 1883. B's widow, Mussammat K, then 
sued Mussammat S regarding B’s estate, and in 
1886 succeeded in establishing her title to succes- 
sion, whereupon she proceeded to claim execution 
of decree in continuation of the proceedings 
which had terminated temporarily in 1883, In the 
meantime, viz, in 1884, Mussammat K had given 
to Mussammat N a writing in which she gaye up 
the decree of Bagainst Mussammat N,and on 
Mussammat K's application for execution in 1886 
Mussammat N met her with this document. 


Held, that whether or no the document of 
1884 was within the terms of Section 258 of the 
Civil Procedure Code as an‘* adjustment,” the 
adjustment (assuming it to be one) was not bet- 
ween the decree-holder and the judgment-debtor 
within the meaning of that section, but between 
the judgment-debtor and a person claiming to be 
decree-holder, and therefore Section 258, Civil 
Procedure Code, was no obstacleto Mussammat 
N using the document toshow that Mussammat 
K was notnow entitled to execution of B's decree, 
Mussammat Kishen Deviy. Mussammat 

Nihali 187 P R, 1888. 


(17) Decree-holder becoming purchaser. 


2267—C PC 0 21r 2=S, 258—Adjustment 
outof Court—Decree-holder becoming pur- 
chaser.— 

A decree-holder, who was not barred by lapse 
of time in seeking to execute hisdecree, was op- 
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C PC (1908) 0. 241 r. 2=(4882 $.258) 
—Vontd, 


(4) Uncertified psyment or adjustment 
—Contd. 


posed by the judgment-debtor, on the ground 
that the decree had been seized and sold by the 
Deputy Collector in execution of the decree of 
that functionary’s Court, and that he himseif (the 
judgment-debtor) had become the purchaser there- 
of. Held that these Proceedings amounted to an 
edjustment out of Court, which, under § 206, Act 
VIII of 1859, could not be Tecognized by the 
Court.unless certified to by the judgment-creditor 
himself, Bharut Chunder Roy y, Nazir 

Ali Khan 10 W R, 3654, 


(18) Letter from decree-holder to yakeel. 


2268—C PCO 21 r 2=S, 258 of 1882, 

A Jetter from a decree-holder to hia yakeel 
to putin an acknowledgment into Court is not a 
settlement out of Oourt certified to the Court 
in the manner required by s, 206, Act VIII of 
1859, to warrant farther investigation in the 
matter. Thakoor Lall Missree y. Kanye 
Lall Tewaree 7W R 510, 


(19) Splitting decree into shares—Pay- 
ments by judgment-debtor, 


2269-C PC O 21r3=S 228 of 1888, 


Payments by a  judgment-debtor in 
satisfetion of a decree which is after. 
wards split np into shares, if made through 


the Court, and while the decree is entire, onght 
to be taken into account and set off as in satis- 
faction of the whole decree Bhyrub Nath 

Shaha y. Kunhya Lal Roy 20 WR, 181. 


(20) Bond given in satisfaction—Default in 
paying. : 

2270—C P C (1908) 0 21r 2=(1882) S, 258, 

Where a judgment-debtor executed a kist- 
bundi or instalment bond, providing for the satia- 
faction ofthe decree which has been obtained 
against him, and subsequently failed topay ac- 
cording to the terms of the kistbundi,— Held, 
that the decree-holder could enforce his claim 
under the terms of the kistbundi by proceeding 
in execution, and need not filea fresh suit. 


Tarif Biswas y. Kalidass Banerjee, ; 
2BLR,AC,223;11 WR, 86. 


(21) Kistbundi, substitution of, for decree 
—Consent of parties—Execution of decree. 


2271—O0 P CO 21 r2=S, 358, The consent of 


ore 
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—Contd, 
(4) Uncertified payment or adjustment 
— Contd, 
parties cannot give jurisdiction, nor can it alter 
the nature of the decree. An agreement introdu- 
cing fresh parties:cannot be substituted for the 
decree or become capable of execution as if it was 
the original decree. Bhoopendronath 


Chowdhry y. Kalee Prosunno Ghose 
24 W R 205. 


9972-C PCO 4lr2=S 358 Suit on kist- 
buadi—Adjustment through Court. 

The suing ona kistbundi in Court does 
necessarily make it the instrument of a public 
adjustment through the Court, within the 
meaning of s, 206 Act VIII of 1859. Muddon 
Mohun Mitter vy Peer Bukshun 7 W R, 485. 


not 


Notes: - Fol: 8 W R 310 


9278—CP CO 21 r 2=S 258-Kistbundi— 
Effect on decree— 


Akistbuodi or arrangment to pay by instal- 
ments the amount of decree obtained upon a 
bond does not effectan extiaction of the origingul 
debt or the mortgagec’s lien 
mortgaged to him by the bond. Ramchurn Lall 
v Koondun Koomaree 14 BLR 428. 

Ram Churn Lall y Rughoobeer Singh 
1. WR 481. 


upon property 


9974.-C PCO 21lr2=S 258—Kistbundi, 


Wheres docree was obtained for a sum of 
maoney, and afterwards by an arrangement bet- 
ween the judgment-debtor and the decree- -holder 
it was agreed that the decree should be payable 
by instalments with interest at a very high rate, 
and payments had subsequently been made of 
large sums of money in the terms of the arrange- 
ment anda balance remained due, it was held 
‘that the decree-holder could not recover in exe- 
eution of the decree any sum beyond what was 
stated in the decree. Kanhyalal Pundit v 
Collector of Cuttack. 148 LR 291 note: 

16 W R 275. 

Dwarkanath Sadhoo Khan ¥ 

r Doorga Churn Saha. 
a 6W.R SCC Ref, 1 


oe: CPC Ora =S 858 Kistbandi. 
“‘Vhere was no pepsedre under Act VIII of 1859 


> 
+> 








—Contu, 
(4) Uncertified payment or adjustment 
— Contd, 
under which execution can be taken out upon a 


kistbundi filed in Court after decree which bas 
not been incorporated with the decree. 


Madhub Chunder Dhunput vy 
Madhub Lall Khan. 14 BLR 288: note: 
15 WR522. 
(22) Contract superseding decree— 
Certification. 


2276.—C P C 0 21 r 2=S* 258.--Civil Pro- 
cedure Code, S 258. 

In the course of proceedings in execution 
of a decree, dated the 14th June 1878, the parties, 
on the llth January JS31, entered into an agree- 
which was registered, and filed in the 
Court executing the decree, 


ment, 
The deed recited 
that the decree was nuder execution, and that a 
mortgage bond, dated the Ist December 1573, 
in favour of the judgment-debtor by a third 
party, had been attached and advertised for sale, 
and that the decree-holder and jadgment-debtor 
bad arranged the following method of satisfying 
the decree: that the judgment-debtor should 
make over the said bond to the decree-holder, in 
order that he might bring a suit thereon at his 
own expense against the obligor, and realize the 
amount secured by the bond, and out of the 
amount realized satisfy the decree ucder execu- 
tion with costs and futuce interest, together with 
all costs of the suit to be brought against the 
obligor, and together witha sum due by the 
judgment-debtor to the decree-holder under a 
note of hand for Rs 250 with interest; and other 
details which need not be stated. 
day that this deed was executed, the decree 
holder filed a petition in the Court, to the effect 
tbat under the agreement an arrangememt had 


On the same 


been made for payment of the judgment- 
debt, by which the judgment debtor 
made over to him the bond adyer- 


tised for salein order that the petitioner should 
file a suit under it at bis own cost against the 
obligor, and realize the debt due under the 
decree in execution with interest and costs; and he 
prayed that the aale to be held that day might be 
postponed, and the application for execution 
struck off for the present, and the previous 
attachment maintained, and stating that after 
realization of the amount entered in the bond 
advertised for sale, and application for execation 
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C P C1908) 0 21 r 2271832, S. 258) 
Cond, 
(4) Uncertified payment or adjustment 
—-Contd 
would beduly filed. On this the order was that 
thecxecution case be struckoff the fileand the 
attachment maintained. On the 24th December 
1883, the decree-holder applied for execution of 
the decree, alleging that the judgment-debtor 
had failed to make over the bond to him accord- 
The judgment--debtor 
n» longer capable 
of execution, superseded by the 
agreement of the 11th January 1881, and that the 
application was barred by limitation, the pre- 


ing to the agreement. 
objected that the decree was 
having been 


vious application being dated the 9th November 
1880, Per Oldtiei, J—That the agreement of the 
11th January 188! did not contemplate, and had 
not the effect of, cancelling the decree and substi- 
tuting for it a new contract, inasmuch as the deed 
contained nothing to the effect that the decree 
was superseded, and all it did was to provide 
means by which the decree, together with an- 
other small sam die by the judgment-debtor to 
decree-holder, might be satisfied without having 
recourse to the sale of the bond attached, and tke 
effect would be that, on realization, satisfaction 
would be certified in whole orin part to the Court 
executing the decree, Further, if the arrange- 
ment was to be regarded as within the meaning 
of an adjustment of the decree under s 258 of the 
Civil Procedure Code, it could only be recognized 
by the Conrt when certified by the decree-holder 
or jadgment-debtor, and in this case the only cer- 
tification which was made by the decree- 
holder by his _ petition of the 11th 
January 1881, which was in respect of a tempo- 
rary arrangement under which the decree remain- 
ed in force. Pe Mahamood, J.—That the agree- 
ment of the Jannary 1881 was intended by the 
parties as a performance of the obligation created 
by the decree, by substituting a fresh obligation 
fonnded upon contract, but that the deed covld not 
be regarded as such an adjustment of the decree 
as satisfied the requirements of s 258 of the Civil 
Proeedure Vode, because the creditors, whilst 
admitting the creation of aseparate contract, 
took care to say that the decree was to he kept 


alive, and the attachment thereunder was to sub- 
sist; and that, therefore, the certification of the 


adjustment was inadequate and could not be 

recognized in executing the decree, 

Fateh Muhammad y Gopal Das.7 All, 424. 
Notes.—Dist : 22 Bom 998; Ref: 11 All 228, 
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DIGEST 1811-191 5t0 


C PC (1908) 0 24 r 2=(1882, S. 258) 
—Conta, 
(4) Uncertified payment or adjustment 
— Contd, 
(23) Mortgage in satisfaction of decree— 
Adjustment not certified. 


2277.0 P C 0 21r 2=S 258—Motgage in 
satisfaction of decree-Adjustment not certified to 
the Court. 


A Hinda plaintiff brought a suit to recover 
an ancestral property from defendant who claimed 
to hold it on the strength of a mortgage executed 
by the plaintiff's mother and guardian. The 
mortgage was executed by plaintiff's mother for 
the purpose of satisfying a decree obtained by 
defendant against her ona bond execnted by the 
plaintiff's father and execution was taken by the 
plaintitt to the mortgage on the ground that it 
was given in adjustment of a decree which 
adjustment, was not certified to the the court and 
therefore in accordance with S 268 of the Civil 
Procedure Code onght not to be recognized by apy 
Court. 


Held that the mortgage which in the absence 
of certified adjustment cannot be enforceable 
should not prevail against the plaintiff's claim. 
(11 Bom 6 followed: 8 Mad 277 distinguished). 
Thirumalai y Sundara. 11 Mad 469. 


Notes:—Con; 12 Mad 61. 


2278—C PCO 21 x 2=(1882 S.258)-Amounts 
realized by usufrnctuary mortgagee in posses- 
sion. 

Amounts realized by ausnfructuary mort- 
gagee remaining in possession after a decree for 
sale cannot be applied in satisfaction of the 
decree amount unless certified under S. 268, © P 
C and a fortiori in case of realization under mort- 
gages not the subject of the suit or decreé. 

Ramasami Naik vy Ramasami Chetty. 
17 MLJ301 


(24) Separate suit—Uncertified payment. 


2279—C PCO 2),r2=(1882S. 258,)—Re- 
covery of money paid to a decree-holder out of 
Court. 

A separate suit will lie for the recovery of 
money paid to the decree-holder out of Court 
but not admitted by the Conrt executing the de- 
cree owing to the payment not having been cer- 
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C PC4908)0 2ir 2=1882, S. 258) 
—Uontd, 

(4) Uncertified payment or adjustment 
—Contd. 

tifled, (8 All 638 ; 10 Cal 394 ; 21 Mad 409 Fol. 

(6 Bom 146; 11 Bom 6; 19 Cal 683 ; 2U All 354; 

21 Cal 437 Ref.) 

Kirad. 


Atma Kam Patel vy Kisan 
17 CPLKR6O 


(26) Payment twice over-Suit for recovery 
of that amount. 


2280-0 PC O2lr 2; 5, 47=( 1882 S.:208, 
344 )—Maintainable. 


Ss, 244 and 268 of the C P Odo not preclude 
the institution of a suit by a judgment-debtor 
for recovery of money, which he had paid to the 
decree-holder privately and the payment of 
which, not being certified, could not be recogui- 
sed and for which the decree bokier had taken 

- out execution over again (3 All638; ZL Mad 
409, Fol. ) Gendo vy Nehal Kunwar. 
6 ALJ 475=A WN (ivO38), 220. 


2281—C PCO 2ir 4=s,. 258 of 1882. 


Where the payment out ofa sum in satisfac- 
tion of a decree could be proved asa fact by the 
evidence of the judyment-creditor supported by 
his receipt, held that the third paragraph of S. 
258 of the Civil Procedure Vode did uot apply to 
the case, Balaji Lakshman Pacneker vy Dada 
Joti, PJ (186/ ) $27—12 Bomiz3a, 


(86) Right of suit on agreement in adjust- 
meut of decree, 


2283—OPCO2lr3 (=0 P O 1882 S, 258) 

A suit ig maintainable wueu based ou a pri- 

_ Yate agreemenc made out of Court 1u satisfaction 
or adjustment of a decree without the sauction 
of the Vourt (16 Bow #ly wol, ) Mt, Chunna 
Bai y Kamarali, 6CPLK1383, 


(97) Rejection of—Suit to recover thing 
given in satisfaction. 


2288—C PCO 41 1r2<=£5. 255—Rejection of 
objection that decree bad been satistied out of 
Court. 


Held that the rejection, under s. 206 of Act 
VILI of 1859, of a defendant's objection ina 
mofussil Small Cause Court to the execation of » 
Geereé, on the ground that it bad been adjusted 
out of Court, did not bar his right to bring a suit 


Il €. C. 36 


DIGEST 1511-1912. 562 


CP cu (1908) 0 21 r 2=(1882, S.258) 


~Cuntd, 


(4) Uncertified payment or adjustment 
— Contd. 

against the. execution—creditor to recover the 

thing alleged to have been given in satisfaction 

of the decree. Gulawad Chandabhai v 

Rahimtulla Jamalbhai. 

4 Bom HCORAC 76. 


Notes—Fol: 4 Bom 295, Ref: 11 BH C R 151; 
11 Bom 6 F B 


(28) Suit by judgment-debtor to recover 
money paid out of court. 


2284—C PO 0 21, r 2=5. 258—Fraud, 


A judgment-debtor who has paid money to 
his creditor who has refused to certify satisfac- 
tion, can sue upon equitable grounds independent 
of fraud to recover that amount. Mamu vy Kalu 
Mall. 66 P R 1877. 


2285 -CP CO. 2l,r 2—Failure to certify 
payment made out of Uourt—Attempt to execute 
decree—Pay ment of amount over again by judg- 
ment-debtor—Suit for recovery of amount paid 
out of Court, 11 Ind Cas 1, 


(20) Suit by surety against principal for 
amount paid. 


3286—C P UO 21 rr2, 1=(1883 Ss, 258, 257 
(b) )—Payment to decree-holder-Money paid out 
of Court by a surety not being certified, 


I is immaterial whether such pre-appointed 
evidence us ty payment by the surety «f the de- 
cree amount. as the certifying, procured prior to 
the date of suit by bim against the principal inas- 
much as the payment out of court is valid under 
s. 267 (b), and 8, 268 simply prescribes the pro- 
cedure for recording, the fact of such payment in 
the conrt which has lo execute the decree, 
Narayana Murti Ayyar y Marimuthu Pillai. 

26 Mad 323, 


Notes:—Ref; 14M L J 285, 


(30) Suit for money paid in execution of 
decree, 


2287—C P CO 21 r 3_S, 258-Suit for meney 
paid in execution of decree after payment not 
through the Court, 
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CPC 4908) 0 21 2 =(1882,S. 258) 
- Contd, 

(4) Uncertifieg Payment or adjustment 
— Contd. 


Plaintiff owed defendant a jndgment-debt. He 
paid the debt, but not through the 


Court. Defen- 
dant then fraudulently a; plied to the Court to 
execute the decree, and ti. : our, being debs 


red by s, 206 of the Code of Civil Procedure from 
Tecognizing Payments 
through it, executed the 
Plaintiff pay again the 
sued to recover the: amount 
the Majority of the Court 


made otherwise than 


decree by iiaking the 


Plaintiff 
Held by 


Sum decreed 


overpaid. 


(Seotland, C J ana 
Innes, J., dissenting ) that such a snit is not 
maintainable, tAnunachella Pillai y Appava 
Pillai. 


3 Mad H CR i88 
Kunhi Moidin Kuttiy Ramen Unni. 
1 Mad 208 


Notes:—Not Fol: 6 Mad 41. Dist: 1 Mad 203 
Con: 1 All 388 ; 3 Aj] 538; 5 All 94. Ref: 7 
MAC K 387;5 Maa FB; 11 Bom 6 
F B, 


eur 


3Y7 


(31) Suit to recover instalments. 


2288-0 Pc o 2); 2=S. 258 of 1882. 


i" Under s, 258 of the Civil Procedure Code, no 

ourt can recognize au uncertified adjustment of 
a decree for any judicial porpose whatever, (6 
Rom 146, Overfuled.) A suit will not lie to enforce 
‘n uncertified agreement of adjustment of a 
cree against a jodgment-debior, the consideration 
for which is, that ic shall Operate in satisfaction 
Of the decree; as There 18,in that case, u0  cousi- 
deration which the Qourt cay revoznizeund there. 
fore no valid consideration for the judgyment-deb- 
tor's agreement. he plaintiff was the assignee 
of a decree obtained by one O it against the 
defendants on the Sth May 185%. By that 
decree, O K wan declared entitled tO recover 


de- 


| 


Re 9,961-6-6, with interest at vine per cent, 
from the defendants; and payment was | 
ordered to be made to him ot tue said sum by 


weekly instalments of Rs 200. In order to fecure 
the payment of the said instalments, the defen- 
dants were required to execuiea mortage to OK 
of certain property, with power to him to sell the 


same and to executw the decree for the whole 


“smount, in case of default, for six uuouths, OK | 


assigned the decree to the plaintiff in the present 
suit, and subsequently to the assigoment (viz,, on 
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CPC (1908) 0 21 r 2=(1882, S.258) 


=Conta, 


(4) Uncertified payment or adjustment 
—Concld, 


the 21st July 1883) the defendants executed to 
the plaintiff the mortgage on which the present 
‘be mortgage-deed, after re- 
ng the aboveifacts, stated that the defendants 
bad agreed to satisfy the amonntof ‘the decree, 
and it coutsined a covenant by the defendants 
that they would pay Rs ¥,961-h-6, with interest at 
six per cent, by monthly instalments of Rs 400 
The mortgage, there 
fore, d.ffered from the decree, both with regard 
to the instalments and the rate of interest. The 
plainuii sued to recover the sum of: Ks4,207, being 
‘he amount of instalments due to him onder the 
said mortgage. Held that the suit would not lie, 
as the mortgage was an adjustmeut of the decree, 
and had not been certified to the Court as requi- 
red by s, 258 of the Civil Procedure; Code, 


Abdul Rahiman y Khoja Khaki Aruth, 
11 Bom6. 


suit was brought, 


cit 





from the 2ist August 1883. 


Notes—Ap: 11 Bom 724. Fol: 11 Mad 469, 
Dist: 15 Cul 187. Ref: 20 Cal 32; 21 Cal 
437; 12 Bom 205; 15 Bom 171; 21 Bom 
122; 22 Bom 463 F B; 31 Cal 480; 8 0 W 
N 395. 


5 .EFFECT OF PAYMENT TO ONE OF 
SEVERAL JuINT DECREE-HOLDERS, 


(1) Execution of decree-Joint decree. 


2289—C PC 021 r2=(1883 S 258 )-Execu- 
tion of decree—Jvint decree. 

Where paymentiis made by a judgment-debtor 
out of Conrt to one of two or more joint decree- 
holders, and the payment is certified to the 
Court by that decree-holder, the other decree- 
holder or decree-holders are not debarred from 
executing the decree to the extent of bis or their 
(40 LR7F.S. A. No 
(167 of 1902 unreported. I Agra Mis Ap. 16 
(2 B LE Ap 43, 15 Mad, 348, 9 Cal 831 
followed. 22 W R77 dissented from ) 

Moti Ram y Hanno Pershad. 
26 All334—-1 ALJ 40=24 W N 34. 


sbare or sbares, 
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CPC 908) 0 21 r 2-882 S. 258) 
=Conid, 
(5) Effect of psyment to one of several 
joint decree-holders—Cuncld. 
Notes—Fol; 28 All 252=3 A L J,49=(1906) 
WNié, 


(3) Power of several joint decree-hol- 
ders to certify. 


2290-—C PC O 21 r 2=S 358 (3882)— | 


Execution of decree —Satisfaction of entire decree 


One of two or more joint decree-holders is not 
competent, without direct authority from the 


other decree-holders, to certify to Court satis‘ac- 


tion of the entire decree by payment out of Court. | 


The payment, ifreal, cannot operate as a dis 
charge of the decree except as to the share therein 
of the recipient, (26 All. 334 and 25 Mad 431, 
Foll 22 W R77 Dist: ) Dhanraj y Ujain Singh 

84.P R 1906=93 P LR1906 


6 NON-CERTIFICATION IS NO BAR 
"TO A SUIT FOR DAMAGES. 


(1) Damages to judgment-debtor—suit 
for—Cause of action. 


2291-29920 2] r2 (1882 S.258)—payment | 
to decree—holder-Uncertified-Attachment of the | 
uncertified decree—Judgment-debtor obliged to 


pay the debt again. 


: 
_ When a jodgment.debtor pays out of Court the 


decreé amount there is an obligation on the part 
of decree-holder to report 
Coart, 
certifying payment. 
_Withont consideration and the jadgment-deblor 
Js entitled to get back the money so paid. 


satisfaction to the 
The consideration for the payment is 


Otherwise the payment is 


' ‘In a suit for damages the cause of action arises 
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| certifying 





only when damage is sustained andthe amonnt 
‘Tecoverable is the amount paid the second time. 


Shanmugappa y. Marappa, 7MULT 351. 


a 
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C PC i908) 0 21 r 2-882, S.258 
-Conta, 
(6) Non certification is no bar to a suit 
for damages —Contd. 


(2)\Suit for breach—Contract 
certifying payment to Court. 


in not 


2293—O PC O 21 r 25S, 268 of 1882. 


A suit will, notwithstanding s, 306 of Act 
VIII of 1859, lie for damages for an alleged 
breach of eontract in not certifying to the Oourt 
a payment of money in satisfaction of a decree 
made out ofand not thr ugh the Court, in conse- 
quence of which the fraudulently 
recovered a second time by tne person omitting 
Motee Lall 
Mookerjee y. Kanehai Lall. 1N W 155. 

Ed 1873; 237 Agra F B Ed 1874185, 


Notes.—Kef: 5 Mad 597 F B. 


sam: wae 


to certify the said payment, 


(3 ) Suit by judgment-debtor to recover 
amouct-Cause of action— Damages, 


2294—C PC 0 21,r.2=S.258 (1882)—Decree- 
holder paid out of Court-Satisfaction not entered 


X remitted by pest office money order the 
amount due by him vndera decree, ¥ received 
the money order but failed to certify the receipt 
ofthe amount aud enter up satisfaction of the 
decree, 


Heid that X can sue Y for the recovery of 
amount sO paid as damages by reason of Y'g 
failure to certify, The law casts on a decree-hold- 
er receiving payment out of Court the duty of 
such paymentin satisfaction of the 
decree and acause of action accrues when the 
judgment-creditor fails to folfil his duty in the 
matter.( 5 Mud 397 I B Fol: referred Case No. 9 
of 1905 Not followed, ) Media Thalavoi y 
Kaliam Anni. SML T 15=30 Mad 545. 


(4) Suit to recover money so paid, after 
execution ofentire decree. 


2295 —O PC O 2) r2=5 958-Part satisfac- 
tion of decree not certified to the Court—Act 
XXIII of 1861, 8 11.— 


A, a judgment-debtor, paid'to B, the decree. 
holder, a sum of money by way of compromise 
in follsatisfaction of the decree, B failed to 
certify this payment tothe Court, and afterwards 
execated her decree for the full amount, Ina 
suit by A against B for recovery of the smount 
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CPC 1908) 0 21 r 2=1882, S 258) 


—lonta, 


(6) Non-certification is no bar toa suit 
for damsges - Contd. 
previously paid out of Courtin satisfaction of 
the decree,—Held that notwithstanding s 11 of 
Act XXIII of 1861, the suit was maintainable. 
Gunamani Dasi y Prankishori Dasi. 
5 BLR223:183 WRF B69 


Overruling Alunga Bebee vy Gooroo Churn 
Roy SWRSCC Ref 8. 
Bhugoban Tantee vy Gobind Chunder Roy. 

, 9 W R 210. 

Where it was held that a suit would lie for 
damages for breach of contract is not certifying 
the payments, 

(6) Contract to certify satisfaction of de- 
' eree Suit for damages. 
2296.—C P CU O 21 r 2=5 458 — Breach of .— 

The provision ins 268 of the Code of Civil 
Procedure, 1882 which forbids any Court to recog- 
nize a paymentunder, or an adjustment of a 
decree, unless certified to the Court executing the 
decree, does not debara suit for damages fora 
breach of a contract to certify. Maliama v. 

Venkappa 8 Mad 277. 
Notes —Fol: 12 Mad 61; 13 All 339, Dist: 11 
Mad 469; 18 Mad 26; 10 Bom 165, Ref: 20 

Mad 369; 2M LJ 431: 11 Bom 6, 


(6) Remedy by sepsrate suit for damages. 


2297.-C PU O2lr 2 (=s 258, Civ, Pro 
Code, 1882 )- Execution proceedings—Satisfac- 
tion of decree out of Court— Failure of judgment- 
creditor to certify satisfaction,— 

An uncertified adjustment of a decree cannot 
be pleaded in execution proceedings, The proper 
remedy is by suit for damages, Maung 


Myaing vy. Maung Shwe Hmon, 
LB R 1593—1900 621, 


(7 )§Right to sue—Damages for breach of 


_contract, 

2298,-.C PCO SL rr2, 1=C P C1882 Ss 
258 & 267-Payment out of Court—Ciy Pro 1859, 
6 306,— ‘\ 

A suit will, notwithstanding this section, lie 
for damages for an alleged breach of contract 
in not certifying to the Courta payment of 
money in satisfaction of a ert ee, made out of 
and not through the Court, [in consequence of 
which the same was fraudul/ently recovered a 

/ 
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CPC 1908) 0 21r 2=(1882, S. 258) 


-Contd, 


(6) Non-certification is no bar to a suit 
for dumages—Cuncld, 
second time, by the person omitting to certify 


the said payment. Mootee Lal Mookerjee y. 
Khandhai Lall. IN W P 287. 


(8) Application, if can be treated as one 
unders 258—Fraud-Damages. 


2299.-CPOO:Ir 2=Ss 244, 268—Decree, 


execution of application for—Certificate of ad- 
justment,— 


The provisions of $ 258, Ciy Pro Code, 1882, are 


express, and no payment or adjustment shall be 
recognised by the execution Court unless it has been 
certified, and, therefore, an alleged adjustment 


relied on by the judgment-debtor is no answer 
under S 244 of the said Code to an application 
for execution of a decree, Tha application can- 
not he treated as one under S$ 258 of the Code, 


If in point of fact the decree-holder agreed 
with the judgment.debtor that he would not exe- 
cute his decree snd that the matter should be 
settled between them, then if he broke that 
agreement he would be liable for an action for 
damages. Bajrang Bihari Lal y Lachmi 
Nerain 15 CLJ 88, 


7 UNCERTIFIED ADJUSTMENT MAY 
BE RECOGNIZED BY OTHER COURTS 
THAN THE COURT EXECUTING THE 

DECREE. 


(1) Decision of executing—Court when 
final No regular suit, 

2300—U PCO 2 ¢ 2—Res-judicata— 
Execution of decree— Adjustment of decree out 
of Court.— 

Held, that, when the application of the judg- 
ment debtor underO XXir2of Act Voft 1908 
for recurdiug private payment or adjustment by 
bim of the decree is presented within the limi- 
tation prescribed therefor and bas heen Tejected 
by the Court executing the decree, its decision 
cannot beattacked in a regular suit, (16 PR 
191018 P W R 1910=5 Ind Gas 814, Dist). 

Haflz Abdulla Khan vy. Kanhaya, 

92 P W R 1912, 
(?) Adjustment made out of Court not 
admissible by the Court in execution. 

2301—C PC 02] r2=s5 258—Adnjatment 
dut of Court. 





5 
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€P C4908) 0 21 r 2-882, $.258) 
—Contd, 


(7) Uncertified adjustment may be recogni- 
zed by other Courts than the Court 
executing the decree—(ontd. 


* According to's 208, Act VIII of 1859, no 
adjustments madé out of Court were admissible 
bythe Court in execution, Motee Lali y Ram 


Dass W R 1864 Mis 38. 
Bhya Bhoopnath Sahee vy Kunwan 

7 W-R 134. 

Gunga Gobind Gocptoo vy. Makhun Lall 
Hattee 9 WR 362. 


(3) Refusalto certify to Court. 


3302.—C PCO 21 r 2=S, 258 of 1882. 


Where a payment alleged to huve been made 
in satisfaction of adecree is not certified to the 
Court executing the decree, the Court is bound to 
proceed as if such payment had never been made, 
If such payment has in fact been made to the 
judgment-creditor and he dishonestly refuses to 
eertify it to the Court when called upon to do so, 
he can be made liable to refund it in an action. 


Mahomed Kazem Jowhurry ,vy Katoo Bebee. 
20 W R150. 


Notes.—Fol 33 Gal410=10 C W N 276= 
4CLJ 102; 3CLJ 521; 13 Cal 822, Dist 
1 Bomj190; 17 Bom 236: 24 Bom 615, Ref. 
10 Bom 634.” 


(4) Suit by assignee to establish right 
to attached property. 


2303.—C PjC 0 21 r 2=S, 258 of 1882, 


The platatiff brought a regular suit under s, 
283 of the Code of Civil Procedure, to establish 
his right to certain attached property onthe 
allegation that the property attached had been 
transferred to himin satisfaction of decree 
held by him against the judgment-debtor. Held 
that it was notnecessary that such transfer 
should be certified under the provisions of s. 258 
of the Code of Civil Procedure. Toe probibition 
to take cognizance of adjustmonts and payments 
réferred to in s. 258 above mentioned relates 

only to the Court executing the decree. 
, Kalyan Singhy Kamta Prarad. 
be 18 All 339; 11 WN 100, 


dana 
down 


Notes.—Dist 20 All 264. 








DESAI’S CENT. CIVIL DIGEST 1811-1919. 570 


CPC (4908) 0 21 r 2-882 S. 258 
-Contd, 
(7) Uncertified adjustment may be recogni- 
zed by other Courts than the Court 
executing the decree—Ovnicld. 


(5) Court not bound to iasue 
upon original decree. 


process 


2304.—C P C O 21 rr. 2,1 =/Ciy Pro Code 
1882 Ss. 258, 257)=(S. 206 of 1859)—Decree 
adjusted between parties by contract binding 
upon them, 

Where a decree bas been adjusted 
the parties by a contract binding upon 


between 

them,a 
Court is not bound to issue process of execution 
upon the original decree in violation ofthe terms 


of the contract, although the  decree-holder 
refuses to certify the adjustment of the decree 
under s. 206 Civil Procedure Code especially 
where the Court executing the decreeis the 
Court to which the parties would go for the 
purpose of enforcing the contract. Krishnaji 


Kesaya Pundit y Subbaraya Takker. 
7M HC 387, 
Notes;—Ref 2M L J 221, 


8 NON—CERTIFICATION IS NO BAR TO 
A CRIMINAL PROSECUTION, 


2305.—C PC O 21 r2=S 258-Fraudulent 
execution of decree—Duty of the; decree-holder to 
inform the Court of private adjustment or satis. 


faction of a decree—Construction of Penal 
Code, ss. 193, 210, 406, 
The rule of civil procedure contained in the 


last clause of s, 258 of the Qivil Procedure Oode 
(Act XIV of 1882 )—That uncertified adjust- 
ment of a decree are not to be recognized by “any 
Court’’-does not affect the substantive criminal 
law. The words ‘any Court” in that clause baveno 
application to a Criminal Court investigating a 
charge of fraudulently execnting a decree under 
8, 210 of the Penal Code. Those words do not bar 
any criminal remedy which an injured judgment. 
debtor may baye againstafraudulent decree 
holder whether by a prosecution under ss. 193 
210, 406, or any other section of the Penal Code, 
In 5.210 of the Penal Code the word “satisfied” ig 
to be understood in its ordinary meaning and not 
as referring to decrees the satisfaction of which 
has been certified to the Court, Queen Empr- 
ess Vv Bapuji Dayaram. 10 Bom 288, 

Notes:—Ref 11 Bom 6 F B 599. 

2806 —CPC 0 2ir2=(1882 S. 258)—De- 
cree—Execution—Adjustment of decree outside 
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CPC i903) 0 2! r. 2=(4882, $.258) 
-Conid, 
(8) Non certification is no bartoa criminal 


, 


prosecution—Cuntd, 





the Conrt—Adjustment not certified to the Court 
—Decree-holder acting under adjustment and 
it for several years-Estop- 
1 Evidence Act 1 of 1872 





of decree —Crimi- 


ition 





In execution of a decree, an adjustment of it 
outside the Court was pleaded. The adjustment 
not having been certified to the Court under S. 


contended that 
lid. The 


holding that, as 


258 of the Code of 


the Court « 


185%, it was 


wild nOt recoenise it as va 


Court overruled the contention, 


the decree-hulder had acted upor > adjustment 





was estopped 


On 


and received moneys under it, he 
by conduct uoderS. 115 Evidence Act, 1872, 
appeal, 

Ffeld, tie view of the lower Court gives the 
gobye to the plain language 
of 5. 258 of the CP C18 


of the last paragraph 








S. 258 says that a Conrt whichis asked to 


execut cree for money, shall not recognise 





forthe purposes of execution any adjustment of 


it, whole or partial, or any payment, made out- 


side the Vourt and not certified to it as required 


in the preceding part of the section, When the 


law directs that such an adjastment or payment 





“shall not be recognised” for the purposes of exe- 








cution it mans that the adjustment or payment, 
as the case may be, should he d asan 
invalid or yoid transaction so far as the execu- 


ting Gourt is concern There isno room left 
by the law for the op 
ention, The last para- 


Code enacts a special law 


pel in the matter of ex 
graph of S. 2-8 of the 














for a special purpose, whereas 8.115 Evidence 
Act rélates to the general law of estoppel; and 
the pri 218 that a special law overrides for 
its purposes the general law. 


—Frandalent executions 
of decrees must be di by the Cvurts 
ne to theirnotice aud decree- 


Per Chandasarkar J 
scouraged 
whenever they c 
holders who enter free 
the Gouct and do not 
by law but fraudulently apply for 
ignoring the adjustment should be 
under the criminal law. 


info a¢justments outside 





certify themas required 
execution, 


dealt with 
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ration of the law of estop- | 
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C PC (1908) 0 21 r. 2=(1882, S.258) 
~Contd, 


| (8) Non-certification is no bar to a criminal 
prosecution—Concld. ; 
Pex Heaton J—The puprose of 8, 258 of the 
| Code is that the Uourt shall have complete know- 
ledge of all that isdone towards the satisfaction 
of its decree, When an application for execution 
is presented, the Court enquires from its own re- 
| cords what has been previously done towards 
satisfaction, What it does not find on its own re- 
cords it does not recognise in this sense, that it,at 
the outset, assumes that what is not recorded as 
paid or adjusted still remains unpaid or unad-- 
justed, But it is still open to the judgment-deb- 
tor to assert and prove that what the decree-hol- 
der claims under the decree is not due 
been paid or adjusted and itis still incumbent 
on the Court to go into the matter if a contest 
on the point is raised. Tostate the result brietly, 
the final clause of S, 258 raises a presumption, 
but does not limit the jurisdiction of the Court. 
Trimback Ramkrishna Ranade y Hari Lax- 
man Ranade, 12 BomL R 686. 


having 


CPCO021 r Qss. 258.—Certifying pay- 
ment without any execution application pending 
—Step in aid of execution—Limitaticn, 


8 AL J487. 


9 LIMITATION OR STEP IN AID OF EXE- 
CUTION. 


| (1) Adjustment certified by general at- 
torney of decree-holder within jurisdiction. 


2307—CPO O Q1r 2= (1882 S, 258 )— 
Adjustment of decree certified by general attor- 
ney of decree-holder within jurisdiction, 


An application unders 2580 PC to certify 
an ad) ustment ofa decree made out af Court, 
although an application to the Court to take = 
step in aid of execution of the decree is not an 
application made in accordance with law,if made 
by the general attorney of the decree—holder 
ata time when the decree holder himself is resi- 
ding within the jurisdiction of the Court execu- 
ting the decree. ( 2% All 499 referred to 1 All 510. 
distinguished.) Kasumri vy Beni Prasad. 
| 26 All19=1903 A WN 172. 


| (2) Payment not certified if may be taken 
to extend limitation. 
2808.-C PC Ol r2=S. 258 of 1882. 


Under O XXL r20fthe Ciy Pro Code an 
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CPC i908) 021 r 2=(1882, 5.258) | 
-Uontd, 
(9) Limitation or step in aid of execution 
— Contd. 
adjustment or payment ofadecree which is not 
duly certified ommnot be recognised by the 
Court for any purpose whatever ¢-g for extend- 
ing the time of limitation. Kutabullah 
Sarkar vy Durga Charan Rudra 


16 OW N396<183 Ind Cas 4.24. | 


(8) Courtcannot recognize arrangement 
enlarging the periodof limitation. 


2809-C PCO 21 r 2=S. 258—Limitation— 
The Court cannot recognize any arrangement 
between the parties enlarging the period of limi- 
tation allowed bylaw for the execution of 
decrees or which alters the terms of the decree. 

Krishna Kamel Singh y Hiru Sirdar. 
4 BLRF B101, 


Kisto Komul Singh y Huree Sirdar. 
18 W R., F B., 44. 


Meheroonnissa y,Roushan Jehan. 
17 W R., 396. 


Ram Runjun Chuckerbutty v Jowhuruju- 
mah Khan. 23 W R., 129° 


(4) Effect of such payments on limitation 
for application for execution of decree. 


9810—0 PCO 21r 2=S, 258 — Payment 
made towards decree, but uncertified.— 


Where certain payments had been made on 
account of a decree, but such payments had not 
been certified to the Court under s, 258 of the 
Civil Procedure Code, it was Held, following 4 B 
LR, F B 130, that such payments, although not 
certified to the Court, were effectual to prevent 
the appellant's; application for execution from 
being barred by limitation. 1s would, however, 
be necessary for the appellant to certify these 
‘payments. Purmanandas Jiwandas vy. 
Vaillabdas Wallji, 11 Bom 506. 


Notes:—Fol: 21 Bom 192; 16 All 483. Ref: 
2 Bom L B 887; 1 All 42. 


2811—C PO O31, r 2—(1882 8,258)-Execu- 
tion application--Limitation—Payment out of 
Court,— 


Held, that for the purpose of deciding whe- 
ther or not an application for execution is barred 
by Imitation, it is competent to the executing 


ae: 


DIGEST 1511-1912, 57 < 


CPC (4808)0 21 r 2 =\1882, 


¢ 
=Curi 


S. 258) 











(#) Limitation or step in aid of execution 
Co 
Court to tuke into consideration a payment made 
out of Court by the jndyment-debror in part satis- 
| ! 
faction of th erce although such payment may 
| not have been certified in the mance provided 
| for by s 8, CPO. (17 42: 21 Rom 122 and 
| 12 All 509, over: Roshan Shine y. Mata 
Din, 26 All36=i908 A WN 179. 
Notes:—Ref: 6 A L J 846; 31 All 540, 
(5) Payments made without sanction 
| of Court 

2312-CPCO21 rz=C PC Ss. 258 & 
257A: — 

The provisions of S.258 of the Civil Procedure 
Code with reference to a payment made pur- 
suance of an & of the nature 1 oued 
in S. 207 A, refer toa payment made ia pursu- 

| ance of a lawful agreement Which has received 
the sanction of the Court and where there is pay- 
ment made in pursuance of any « ement which 
bas not received the sanction of the Court, the 
provisions of Art. lol of the 2nd schedule to the 
Limitation Act do not apply,and the Court is 


bound to credit the payment towards the deeree 


omount when it is bronght to its notice. 
Narayana Deyu y. Venkataramanayya, 
iM LJ 832. 
See also 25 Cal 87 (r) 
2313-CPCO2ir2 
—Composition deed relea 


UPCSs 








iubtor— 





g judyr 


Adjustment —Time of sanction for agreement to 


give time. 


Held, by Muthusany Aivyar 
(reversing the dec 


and ;Lest, JJ, 
, J.) that a com- 
ented to by the 
jndgment-debtor 


Sion of Purk 





position deed a 





decree holder 





whereby the trans! i 
y the transfers all his 





assets to trustees tu pay his debts texbly and ja 


himself released from all liability for 


debts, is 


not an agreement to give tims to .the judgment. 
debtor under 3. 257A of C PG, but an adjust. 
ment within the meaning of S258 and that the 
decree-holder is entitled to exetute the decree 
notwithstanding the aljustment, if it has not 
been certified according to luw. 

Per Parker, J. An agreement to give time to 


the judgment-debtor under ss. 
tioned by the Vourt at any time 
the decree is alive, 

Venkatesa Tawker, 





TA nay be sanc- 

daring which 
Ramasami Chetty y. 
2M LJ 291. 
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C PC 1908) 0 21 r 2=(1882, S. 258) 
“Contd, 
(9) Limitation or step iniaid ofexecution 
—Contd, 
(6) Adjustment of decree—Limitation 
Act Sch. IJ, Art. 173A. 


2314—C P CO 21 r 2=(1882)S,258-Transfer 
of Property Act (1V of 1882), secs. 89, 104—Civil 
Procedure Oode act (XIV of 1082), secs. 244, 258 
—Preliminary mortgaye-decree—Payment before 
decree absolute.— 


A Court to which an applicstion is made un- 
der sec. 59 of the Transfer of Property Act has 
full power to ascertain what balauce of che mort- 
gage-debt is really outstauding at the time of the 
application and to make the order absolute for 
the realisation of that amount only, 


Sec, 258 Vivil Procedure Cote, does not apply 
to an application made under sec.69 of the Trans- 
fer of Property Act, that section not having been 
made applicable by any rule issued by the High 
Court under sec, 104 ot the Transfer of Property 
Act; consequently Art. 175A of sch, If of the 
Limitation Act does not apply to the case of any 
payment made before a decree absolute is made, 


Any q' an order ab- 
solute for sule is not a question relating to the 
execution of the decree. Hatem Ali Khundkar 
y. Abdul Gattur Khan, 8 C WN luz. 


ation that arises as to 





Notes:—Ref: 12 C WN zk8z57 C L J bel. 
Diss: JU Ali 245= (1908) W N 1035 A L 
JAi2, Dist: ¥ CL J 35y, 


2315—0 PCO 41, r 2=(1882 8.258) —Mort- 
gage decree—Order abvsolute—Paymeut out of 
Court before aud atter order absolute—Limiation 
Act (XV of 1877), Sch. Il, Art. 173A— 


Before au order absolute has been made in a 
mortgage decree, it isthe duty of the Court to 
determiue inrespect of whatsum the decree- 
holder is entitled to an crder absolute. Qu this 
footing the Uuurt is bound to consider any allega- 
tions of payment by the defendant after the date 
of the decree nisi and before the date of the ap- 
plication for an order absolute, 


Different considerations, however, apply when 
& payment or an adjustment is alleged to bave 
been made subsequent to the order absolute in 
answer to 8n application by a mortgagee decree- 


DIGEST 1811-1912, 576 


CPC 4908) 0 21 r 2=; 1882 S.258) 


— Conta, 


(9) Limitation or step in aid of execution 
—Contd, 


holder to bring the mortgaged properties to sale, 
The execution Court can be invited to determine 
the question only under s. 258 of the CPG 1883, 


If an adjustment has not beeu recorded with- 
in the period of limiuation ander Art. 1/3-A of 
the Limitation Act, 1877, if cannot be taken 
Notice of by the executing Court. (8 C W N 103; 
89 Cal 651; relied upon. | Ind Cay 677; 10 GOL 
J 91. Ref: 4 cd Cas 402;11CLJ 91; 28 Mad 
473;(F By; 15 Mu J 126 followed, 12 CWN 
485 distingaished; 7 Ind Vas 55, referred to). 


Hiramony Biswas y. Musa Khan, 
7 Ind Cas 625, 


2316-CPCOo2I,r 2= (1888 S, 268)-Trans- 
fer of Property Act, 5. 57 —Agreement by buyer 
of mortgaged property tO pay an agreed sum to 
mortgagee holding decree for sale, and payment 
into Court by him in adjustment of such decree 
out of Court—Limitation Act, Art, 173A-Applica- 
tion for adjustment of decree to be recorded, 


Where A held amortgage decree against B, 
and C. with the consent of A and on his agreeing 
to take a sum in satisfaction of his decree, bought 
the property and paid the money into Court, 
Held, that an application by C to record the ad- 
just ment of the decree and declare the property 
free of incumbrance is not governed by S. 57 of 
the Transfer of Property Act, as it involved a 
question of the adjustment of a decree out of 
Court, nor bys, 258, 0 P C, as the decree was 
Dot one for money, and that the petitioner was 
not precluded by Art. 173 A of the Limitation 
Act from proving the agreement under s, 244, Ol. 
(¢), and was entitled, on paying the money into 
Court for the declaration, Mallikarjuna 
Sastri y. Narasimha Rao, . 24 Mad 412, 


Notes:—Over: 28 Mad 473 F B=15 M L J 
126, Diss: 30 All 248=(1902) W N [08 
=6ALJ272. Ref: 9 BomL R 1380, 
Not Fol: 29 Mad 318, 


2317—O PC 0 21 r 2-8, 258 of 1883-Limi- 
tation Act, Sch LI, Art. 173 (A) — Decree for 
surrender of property, 


S 258 of the Civil Procedure Code is applica- 
ble only to decrees under which money is pay- 
able and has no application to other kinds of 


cs 
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CPC (1908) 0 2lr 2=( 1882, S.258) | 
=Contd, 


(9) Limitation or step in aid of execution 
—Contd, 

decrees, Satikara Nambiar y. Kanara Kurup, 
22 Mad 182=8 ML J 175. 


Notes:—Ref: 9 Bom L BR 1880; 24 Mad 212. 


| 
9818—C PCO 21 r 2=5. 258 of 1882-Mort- 


gage decree — Payment to decree-holder before 
and after order absolute—HWxecution-Civil Proce- 
dure Code ( Act XLV of 1882), 8. 251—Limita- 
tion Act (XV cf 1877), Sch. II, Art. 173-4, 


Where the mortgagee makes an application 
for an order absolute, and the mortgagor has pre- 
viously made any payments towards satisfaction 
of the judgment-debt, it is open to him to nrge 
that an order absolute ought not to be passed for 
the entire sum, or that an order absolute ought 
to be passed for a smaller sum than what is men- 
tioned as due in the decree visi. 
has once been made, it is conclusive between the 
parties, 


When a decree 


8. 58, C PC (1882), applies to preceedings in 
execution of mortgage decree, Hence any pay- 
ment alleged to have been made to the decree- 
holder and not certified by him within the ume 
prescribed by Art, 173-A, of the Limitation Act 
( XV of 1877) cannot be considered by the execu- 
tion Oourt, (8 © W N 102; 49 Cal 810. Ref. 7CL 
J 581;25 Cal 703; 8 C W N 102;24 Mad 412 Dist:) 
Nistarini Dasi y Kazim Ali, 120 LJ 65= 

7 Ind Cas 258. 


(7) Counter petition cannot be treated 
as an application to certify, when not put 
in within the time-Limitation Act Art 17% 


2819-0 PC 1908 O Zi rr 2,15 =(1882)8s. 258,231 
Act V of 1908, O slr 2 corresponding to 8. 258 of 
Act XIV of 1882-Executing Conrt cannot TeCoR- 
nise an uncertified adjustment-Judgment debtor 8 
counter-petition cannot be treated as an applica- 
tion to compel the decree-holder to eastlfyowien 
not putin within 90 days—S. 24) of Act XIV o} 
3882 —Kxecution by one of two decree-holders— 
Discretion of the Judge thereunder. 

vs > 


8, 258, clause 8, of the Civil Procedure Code, is 





imperative that the executing Court cannot recog- 


 nise an adjustment which has no been certified. | 


TI C ©. 37 


< 
wy 


bigkest 1811-1912, 7 


oO. 
on. 


CP C908) O 21 r 2=(1882, S. 258) 


=Vontd, 


(9) Limitation or stepin aid of execution 
—Contd. 


to an application for execution, an {adjustment 
is set up by the jadgment-debtor, 


The judgment-debtor’s counter-petition cannot 
be treated as an application to compel the judg- 
ment-creditors to certify the adjustment, when it 
is not put in within the time allowed by art. 174 
of the limitation Act, i, e., within 90 days of the 
adjustment, 


The Court cannot enquire into an adjustment 
not certified to the Court according to law. 


When the judgment of the Lower Court does 
not show that the judge, being aware of the discre- 
tion vested in him by & 231, intended to exercise 
it in favour of the applicant, one of two joint 
decree holders after considering the circumstances 
of the case, ield, the judgment must be set aside, 
and the case remanded for disposal according to 
law. (12 C W N 485, Fol. 21 Mad 356; 29 Mad 312 
17 M L J 527; 21 Mad 409, Ref 12 C W N 486 Dist: 
and 12 Bom L R 686, Considered), Alathoor 
Badrudeen y Gulam Moideen, 

10 MLT 396=(1911) 2 M W N 478, 


(8) Limitation Act Art 182—Step in 
aid of execution. 

2320—O P C O 21r 2—Civ. Pro. 

Code (XIV of 1882), Ss. 257, A, ¥o8—Appli- 


cability to decree under 5, 88 of T P Act. 

An applicatiou under Sec, 258, C PO (18832), 
calls upon the Court to do a certain act, which ipse 
Sacto satisfies the decree to the extent of the pay- 
ment certified, and without which the decree 
would not be satisfied to any extent whatever, 
Such an application, therefore, is a step-in-ald 
of execution. 8, 267-A of the Code does not apply 
to a decree under s. 48 of the Transfer of 
Property Act, Chotey Singh v Ishwari. 

7A LJ 261=5 Ind Cas 295, 


2321-C PC O 81 r2=8 268-Decree payable by 
instalments-Limitation—Waiver by decree-holder 
—Payment out of Court—Limitation Act (XV of 
1877), sch. IL art 179 (6).— 


An application for execution of a decree payble 
by instalments was resisted by the judgment- 
debtor a8 barred by limitation on the ground 


clause is certainly a jicable yer | that nothing hadfbeen paid under the decree, and 
y ble where in answe' 
PP he di 


979 


C PC (1908) 0 24 r 2=; 1882, S. 259) 
—Conid, 


(9) Limitation or step in aid of execution 
— Contd, 


that the application was made more than three 
years after the first instalment fell due. The 
had waived the 

instalment by 
accepting such payment shortly afterwards and 
that the application was in time, having been 
made within three years from the date when the 
second instalment was due. Meld that the decree- 
holder could not raise this plea, as the payment 
te the Court 
executing the decree, and therefore could not, 
under gs, 258 of the Civil Procedure Code, be 
recognized, (4 All 316 and 7 All 317 not followed) 
12 All 569, 
Notes:-Diss: 21 Cal 542: 21 Bom 123, Over :6 


decree-hoider pleaded that ha 
default in payment of the first 


in question had not been certified 


Mitthu Lai v Khairati Lal 


All 36. 


(9) Acknowledgment in the Court of the 


Collector of part peyment of deerctal 
money. 


2322 -0PCOa2Ir 2=S,. 25§-Civ Pro Code 
(1882), s 320—Limitation Act (XV of 1877), ss, 
19 and 20—Execution transferred to Collector,— 

Where, after a decree had been sent tothe 
Collector for execution under the Provisions of s, 


320 of the Code of Civil Procedure, 


8. 258 of the Coce of Civil Procedure, “the Court 
whose duty it is to execute the decree,” and that 
the application wasa valid acknowledgment for 
all purposes and soffivient under ss 19 and 20 of 
Limitation Act, 1877 to save limitation in respect 
of the execution of the decree. Muhammad 
Said Khan y Payag Sahu. 16 All 228, 
Notes:—Ap: 22 Bom 722. Ref: 26 All 36. 
(10) Decree payable by instalments— 
Execution of decree-Limitation. 
2323-C P C O 21 r 8=5 258-Where a creditor 
has obtained a decree for money payable by in- 
stalments, the whole amount to become due on 


DESAI’s CENT. Civ DIGEST 1811-1919. 


the decree- 
holder and judgment-debtor joinedin an appli- 
cation to the Collector in which they stated, on 
the one hand, that the decree-holder bad received 
Rs, 2,900 in part payment of the decretal amount, 
and, on the other, that there was a certain balance 
due from the judgment-debtor under the decree 
and that arrangements bad besn made between 
the parties for the payment of such balance- eld, 
that the above application was properly made 
to the Collector as being, within the mesning of 


580 


C PC 4908) 0 24 r 2=c4882, S. 258) 


-Contd, 


(9) Limitation or step in sid of execution 
— Contd, 


failure by the debtor to pay one of the instalments, 
he is upon failure eutitled, notwithstanding s, 206 
of Act VIII of 1859, to come tnto Court and 
certify tothe Court and prove payment of the 
earlier instalments, to show that execution of his 
Fakir Chand Bose v 
4BQURFB130; 18 


decree is not barred, 


Madan Mohun Ghose. 


W RF B4O. 
Juggut Mohinee Dossee vy Madhub Chun- 
der Kur. 15 W R66 


2324—C PCO 21r 2=8 25%—Justalment 
bond intended to revive barred decree, - 


An instalment bond by a judgment-debtor 
acknowlidging a balance to be due under the 
decree but executed without consideration, and 
after the decree is barred by limitation cannot 
either revive a decree or be legally binding on big 
representatives. Heera Lall Mookerjee y Roy 
Dhunput Singh. 24 W R 282. 


2825-CPCO 2AIru=s, 258—Payment not 
certified to court—O P Oode (act VIII of 1849) S, 
2U6—1aostalments decree — 


An ins‘alment decree left the choice of rea- 
lising thedecretal amount at once on failore to pay 
the instalments according to the decree, The first 
instalment was paid but not certified to the 
eourt. The plaintiff applied for the execution of the 
decree stating that only the first instalment had 
been paidjand asked for execution for the balance, 
The ijndgment-debtors decreed the payment of any 
instalment. Held—that although under the provi- 
sions of s 358 of U P Gode 1882, the payment in 


question if made wonld not be recog- 
nized as a payment or adjustment 
of the decree yet it was competent to 


the decree holder to Prove such payment for show- 
ing that the execution was within time. There is no 
material difference in this respect between s. 268 
of C P Code 1882 and s, 206 of the old Code act 
(WHI of 1859) on which the case of 4 BL R 130 
was decided. Hurri Pershad Chowdhry v 
Nasib Singh 21 Cal 542. 

Notes —Fol 19 Mad 162; 21 Bom 122; 17 

All #2; 31 Cal 297. Dist: 24 Cal 281. 

23826-C PCO21 ra=s, 258 —Bond pay- 
able by instalments—Execution of decree—Limi- 
tation, 


ut 


581 


CPC 903) 0. 21 r. 2=4882 S.258) 
—Contd, 

(9) Limitation or step in aid of execution 
—Oontd. 

A judgment creditor is entitled to prove pay- 
ments made according to the terms of a kistbundi 
forths purposeof showing that his right to sue 
ouf execution under the kistbandi was not barred 
by limitation. 

Bhuboneswari Debi v Dinanath Sandyal 

2BL RAC 820: 11 W R 232. 


Bishto Chunder 
manath Roy Chowdhry 


Chuckerbutty y Woo- 
15 WR 459. 


(11) Proof of such payment for the pur- 
Pose of determining the question of limi- 
tation. 


2897—CP vO 2Iir 2=S. 258—Civil Proce- 
dure Code, Sec. 258, as amended by Act VII of 
1858—Payment out of Court—Payment not certi- 
fied to Vourt—Proof of such payment for the pur- 
pose of determining the question of limitation. 


Under Sec. 258 of the Code of Civil rocedure 
(a3 amended by Act : II of 838) as there is no 
time fixed within which the decree-holder is 
bound to certify a payment made out of Court, 
such payment may be certified at apy time, 
And although such payment, until certified, can- 
not be recognized by a Court exccuting a decree 
88a payment or adjustment of the decree, it is 
still open to the Court to take evidence about 
the payment in orderto determine whet her an 
application for execution is barred by dicalta tio 
(21 Cal 642 followed.) Tukaram y Babaji. 

P J 1895, p 422; 21 Bom 122, 


Notes.--Pol: 26 All 36. 


23980 PCO 21 r2=S. 258 of 1882— 
Agreement to pay by instalments, 


A decree passed against the defendant in a 
suit, dated 13th March 1877, directed ‘that the 
plaintiff should recover the decree-money by in- 
stalments, agreeably to the term of the deed of 
compromise, and he in case of default should re- 
coverinalump sum.” The compromise men- 
tioned in the decree provided that the amount in 
dispute should be paid in ten instalments, from 
1294 to 1294 Musli, the first to be paid on the 27th 
May 1877 (1281 Fasli), and the remaining nine 
ingtalments on Jaith Puranmashi of each succeed- 
fng Basli year, On the last September 1683, the 


(0, mea 
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CPC 4908) 0. 24 r.2=1882,S. 258) 


=Conti, 


(9) Limitation or step in aid of execution 
—Coneld. 


decrve-holder applied for execution of the decree, 
alleging that the first four instalments had been 
paid, but not any of the succeeding instalments, 
and then claimed to recover, under the terms of 
the decree, the fifth and all the remaining instal- 
mentsinalump sum, The judgmeat-debtors 
contended that the application was barred by 
limitation, as they had not paid a single instal- 
ment,and more than three years had elapsed from 
the date of the first default; and that, even ifthe 
first four instalments had been paid, such pay- 
ments could not be recognized by the Court as 
they had not been certified. Held that recogni- 
tion of such instalments was not barred by the 
terms of s, 268 of the Civil Procedure Code (4 All 
316, and ¢ B L R F B 130, followed. ) Zahur 
Khan y Bakhtawar. 7 All 327, 


Notes.—Not Fol 12 All 559, Fol: 17 All 42, 


10 APPEAL AGAINST ORDERS IN THIS 
SECTION. 


(1) Appeal against exparte order. 


2329—C PO O 21r2(=Ciy Pro Code, 51883 
s, 258). 


An ev parte order certifying payment, on the 
application of the judement-debtor, is governed 
by s. 258, Civil Pro Code, and can be set aside, An 
appeal lies from an Order dismissing or rejecting 
an application for re-opening the case by can- 
celling the ex parte order, (10 Bom 433, 11 Bom 
57, ll Mad 319, Ref.) Ma Shwe I y Sitamparam 
Chetty. U BR 1897—1801, Vol II, 254. 
(2) Reyision—Error of law—Substantial 

justice not done. 

2330—-C P ©1908 O 21, r (2) —Un- 
certified payment—Conrt cannot allow it to be 
proved in execution, 


In execution of a decree, the Court should not 
allow the judgment-debtor to prove those pay- 
ments whichhad not been certified under oO. 
XX, r2 of the Code, within the prescribed pe- 
riod, 

The High Court will interfere in revision, 
where the lower Court has been guilty of an 
error of law and substantial justice has not been 


donein thecase, Janki Prashad y Thakur 
Dass Mukherjee, 13 Ind Cas 12, 
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CPC d908) 0 2ir 2=(1882, S. 258) 
-Conta, 


(10) Appeal against orders in this section 
—Contd, 


(3) Chief Court can interferezin revision. 
2331—C PCO 21 r 2=( 1882 s, 258 ). 


Held that a suit by a judgment-debtor to de- 


clare that the decree against him was satisfied | 


by an uncertified adjustment out of Court, and 
that the decree oan 
maintainable, even during the pendency of exe- 


no longer be executed is 


ention proceedings started in the face of the un- 
certified adjustment, 


Where the lower Court held that such a suit 
was not maintainable and dismissed the suit, 
held, that the Chief Conrt can interfere in revi- 
sion, (21 Cal 437, not Fol. 23 Bom 502; 3 All 
538; 21 Mad 409 ; 18 Mad26:and 26 PR 1908 
CF B), Ref. 75P R 1ss0 (F B) Fol. and txpl.) 
Diwan Sing y Amur Singh. 16 PR1i910 

=18 P W R1910= 5 Ind Cas #14.— 
62 PLR 1910. 


(4) Objection—Certificate to payment 
was wrong—Second appeal—Findinge of 
fact. 


2332—C P C O XXI, r 23—Certified payment 
—Objection by judgment-debtor that the certifi- 
cate as to payment was wrong—Rurden of proof 
“Second appeal-Finding of fact. 


A decree-holder realized a certain portion of 
the decree from one of the judgment-debtors and 
had it certified by the Court in accordance with 
law. Subsequently, one of the judgment debtors 
challenged the correctness of this certificate, 
Held, that it was for the judgment-debtor, 
so challenged the correctness of the certificate, 
to prove that it was wrong. 


who 


Where a District Judge, in arriving ata cer- 
tain finding, has been wronely influenced by 
review of the burden of proof, his finding is not 
a good finding in law and may be set aside in se- 
cond appeal. Musammat Saltanat Jahan 

Begam y Thakur Jaswant Singh, 
12 Ind Cas 580. 


(5) Subsequent reversal of deerce on ap- 
peal—Application by defendant for refund 
of money paid in satisfaction. 


2833—O0 P CO 21 r 2 (1908) =(1882) s, 258. 


his 


Where a decree has Leen reversed, a :payment | it was declared 


DicEsT 1811-1912, 584 


CPC(1908 021 r 2=(1882,S 258) 
~Conta, 
(10 ) Appeal against orders in this section 
—Coneld, 
under it, whether certified ’or not, can only be re- 
garded as made without consideration and entit- 
ling the defendant to have it restored, his claim 
not being barred under s. 258 of the Civil Proce- 
dure Code, 


Vasudey Gobind y Vishnu Vithal Mule. 
P J (1887) 181=11 Bom 724. 
1i MISCELLANEOUS CASES, 


*‘Decree-holder”--General Clauses 
Consolidation Act. 


2334—0 PC O2lr2=s, 258—Execution of 
decree, 


(1) 


Regard being had tothe General Olauses Con- 
solidation Act (1 of 1868 ), ‘he word “decree-hol- 
det” in s, 258 of the Civil Procedure Code, 1882, 
should be read in the plural. Tarruck Chun- 
der Bhuttacharjee y Dinendro Nath Sanyal 

9 Cel 831,120 LR566, 


Notes—Fol; 15 Mad 343, Ref. 18 Mad 464 ; 
56 Mad 431 FB; (1904) WN 34; 86 
All 334. 
(2) Judgment debtor. 
2335—C PG 0 21,r 2=(1882—8, 258) 
The word “judzment-debtor” in S, 258, CPC 
includes persons claiming through the judgment- 
debtor or in hie righte g an assignee from the 
judgment-debtor of the equity of redemption 
Panduranga Mudaliar y 





after decree. 





i7 ML J 447= 

80 Mad 537. 

(8) Subsequent payment ofrent by defen- 

dants nota payment under decree, but 
under the tenure. 


Vythilinga Reddiar. 


2336—C P CO 21 r 2=S, 258 of 1882-Land- 


lord and tenant—Mirasi tenure declared ina 
decree—Subsequent payment of rent by 
defendants not a payment under de- 


cree but under the tennre, and so need not be 
certified under Sec 258 of the Civil Procedure 


Code. 

The plaintiff sued the defendants to re- 
cover possession of certain land. The defendants 
pleaded they weve mirasi tenants and entitled 
to possession as Jong as they paid the rent. The 
suif was compromised, and by a consent-decree 
that the defendants held by 


585 DESAI’S CENT CIVIL 


CPC d908) 0 21 r 2=(1882, S. 258) 
=Contd, 


(11) Miscellaneous cases—Concld. 


mirasi tenure, and they ‘were directed to pay 
rent “‘as before” or in default the plaintiff should 
take possession. The plaintiff afterwards applied 
in execution for possession alleging that the rent 
had not .been paid. The defendants pleaded 
that it had been paid and the plaintiff rejoined 
that, even if ithad been paid, the Court could not 
recognize the payment, asit had not been cér- 
tified under Sec 258 of Civil Procedure Code. 


Held, that under the circumstances the rent 
when paid was to be deemed as paid under the 
mirasitenure and not under the decree, and, 
therefore; Sec 258 of the Civil Procedure Code 
did uot apply, and payment need not be certi- 
fled, Kedari y Gajai P J 1893, p 460; 

18 Bom 690. 


(4) Payments made into Courtin execu- 
tion of decree. 


2887.—C PiC O flr 2=S 258%of 1883. 


$206, Act VIII of 1869, does not bara suit 
brought to recover money paid into the Collecto- 
rate as Government revenue, although the person 
on whose behalf the money was paid hadan Act X 
decree against the person paying the money, as 
the entité amount of the decree was eventually 
recovered by taking out execution of the whole 
decree, Mohima Chunder Ghose y 
Nobinchunder Adhikaree. 

8 W R 449. 


C P C—O 21 r 2—Adjustment ‘of a decree— 
Right to sue:—See C P Cd 47 ( 1908 ). Case No 
(664). 8 AIL 533. 


C PC—O 21 r 2—Adjustment of a decree, 
Bee OPC (1908) S47. Case Nu (665). 
8 All 538. 


C P.\C—O 21 r 2—Payment twice over— 
Suit for recovery of that amount—Maintainable. 
See OP C(1908) Sec 47. Case No. (585 ) 

5 ALJ 475. 


CPC (1908 ) 0 21 r 2—Application to 
certify payment under S 258 CPC—SeeC PC 
(1908) 8 47. Case No (780) 9 WN 9 

=O 21 r 2—Part satisfaction of decree out 
of Court, SeeC PO(1908) Sec 47. Case No 
(681). 17 Bom 23. 
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CPC 908) 0 21 r 2=( 1882, S.258) 
—Coneld, 


C P C—O 2i r 2—Fraud—Cause of action— 
Regular suit. See C PC (1908) S 47. Uase No 
(587) 10 Cal 354. 


C PC (1908).0 21 r 2—Payment not'certi- 
fied within time, how proved. See CP C1908) 
$47. Case No (184). 11 CLJ91. 


C PC (1908) 0 21r 2—Satisfaction of de- 
cree not certified—Suit for declaring that decree 
is satisfied, maintainability. See CP UC (1908) 
S47, Case No. (185 ) 8 C WN 895, 


CP C(1908 ) O 21 r 2—Satisfaction of 
decree not certified owing to deeree—holder’s 
fraud—Application after time to have certified, 
See C PC (1908) S47. Case No. (182) 

12 C W N 485. 


—O 21 r 2—Part satisfaction of decree out of 
Court. See CP C(1908)S 47. Case No, (682 ), 


15 Mad 802. 


—O 21 r 2—Applications made by judgment- 
debtor. See C PO (1908)S 47, Case No. (217) 
23 Mad 377. 

—O 21r 2—Certifying part payment-Suit 
for declaration that the decree has been satisfied 
S 244 bar.—See C PC (1908) 5S 47, Case No, 
(781) 5M LJ 146. 


CPC(1908) 021 r 2—Adjustment ofa 
decree—Right to sue. See C P €(1908 )S 47. 
Case No (668 ) SMLJ 51. 


—0O 21 r 2—Sanction of Court—Absence of 
sanction, effect of decree—Entry of satisfaction, 
See C P © (190%) 8 47, Case No (683), 


14M LJ 359. 


—O 21 r 2-Adjust between parties-Jurisdic- 
tion of Court to deal with, See CP 0 ( 1908 ) 
S 47. Case No (424. ) 3 ML T 202, 


CPC (1908) 0 21r2, cls (2) and 3— 
Adjustment of Court—Not certified 


to Court, 
See OC PC (1908) S 47, 


Case No, 164. 
18 Ind Cas 68, 


CPCO 2ir 3. 


Notes:—This rule is new. The committee 
have inserted this rule to proyide for cases, 
which they are told are not uncommon, of an 
estate being sitnated within the jurisdiction of 
two or more Courts, ‘There are decisions on thig 
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CP C.i908)0 2ir 3=Concsu, 



















point, but they are not harmonious, and tke 
committee think it wéll to determine the law 
definitely "—See the Report of the Special Com- 
mittee. 


C P C 021 r 8—Attachment of salary or 
allowance of public officer or servant of Railway 
Company a local authority. SeecPO (1908) 
O 21 r48, Case No. ( 2521 ) 14CLJ 228. 


CP CO. 21, r. 4=(1882, S. 223) 
—Notice to show cause against 
execution in certain cases. See CP CQ 92] + 22 


Case No 2463. 12 CW N897. 
—0 2ir4—, SeecPco (1808)S 49. Case 
No (129). 26 All 361. 


—0 21 r4, See CP C(1908)S 38. Case 
No (124). 28 Cal 238. 


—0 21r 4. SeeO P C(1908) Sas. Case 
No (125), 34 Oal 576. 


CPCO2%1r4. See CPC (1905 75 90. 
Case No (126), 26 Mad 258. 


—O 2ir4., See CPC (1908) $38. Case 


No, ( 123 ). 81 Mad 537. 
C PC (1908)- 0 21 pr 4, See Case No 
(127) 31 Alli. 


—0 21 r 4—Appeal—Rent decree, applica- 
tion for transfer of decree rejecting application, 
See C PC (1908) s. 47. Case No. (443 ). 
8CWN 575. 


CPCO. 21, r. 5-882, S. 223) 


—O 24 r 5—Appeal--Rent decree, application 
for transfer of decree Tejecting application. 
See CP 0 (1908) s, 47 Case No (493), 

7 8CWN 575. 


—O21Fr5s 


See CPC (1908) s. 2 cl. 14. Oase No (56) 
31 Cal 7381. 


(2) C PC (1908) s, 39, Case No (129), 
26 All 361. 

(8) O PC (108) 8. 88. Case No ( 198) 
22 Cal 375=8 CW N575= 
55 P R(1904), 
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CP C4908) 0 21r 5= 1882, S. 223) 


—Uoneld, 


(4) CPC (1908) s, 38. Case No (124), 
28 Cal 238, 
(6) CPO (1908) s, 38, Case No 126, 
34 Cal 576. 
(6) C P C (1908), 38. Case No (126 ) 
26 Mad 258, 
(7) CP C1908) s. 38. Case No (127) 
31 All 1, 
(8) C PC (1908) s. 38. Care No (128). 
31 Mad 587. 


CPCO. 21, r. 6=S. 224 of 1882. 


Procedure where Court desires that its 
own decree shall be executed by another 
Court. 


2338-C POO aly 6=1882 Ss, 258,224 (1859, s, 
285 ) cl. (c)—Meaning of the words “a copy of 


any order for the execution of the decree, ” 


The words “ » copy of any order for the exe- 

cution of the decree "ing, go4 cl. (c), of the 

Code of Civil Procedure ( Act XIV of 1888 ) 

mean a copy of any subsisting order, Hathi- 

bhai Nahensa y Patel Bechar Pragiji. 

13 Bom 371, 

C P C(1908) 0 21 er 6. 7. 8,9, 8. 49= 
1882. Ss. 224, 995 908 227, 228, 


See Execution of decree—Transfer of decree 
for execution &e, 


CPCO21r7=S, 225 (1882), 
Notes:—This rule corresponds tos. 225 G P 


of 
Court which passad it” 
which occurred in the old section. 


Code 1882, with the omission of the words “yr 
the jurisdiction of the 


“The words “or of the Jurisdictiou of the 
have been omitted. In 
our opinion the Court executing the decree of 
another Court ought not togointo any question 
as to the jurisdiction of the Court which passed 


it "—See the Report of the . Committee, 


Court which passed it? 


2 
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PC 41908) 0 21 r 7=( 1882 S. 225) 
=-concld, 

—0O 21 r 7—Decree - Execution—Court to 
lich a decree is sent for execution—Execu- 


See O PC (1908) s, 47 Case No (66!) 

28 Bom 878. 
ae 

‘PCO2Ir 2.=S 226 1882). 


> 


__ Notes:—Yhis rule corresponds to s, 226, OC P 
po. with some modifications. Lhe words ‘be 
transferred for execution to any subordinate 
Court of competent jurisdiction,” have been substi- 
ated for the words “by any subordinate Court 
“which it directs to execute the same. ” 


CPC (1908) 0 21 r 10.=S.230 (1882) 
Application for execution. 


. 
See cases unde.:— 


(1) Execution of decree— Application 
for execution, and powers of courts. 
‘a (2) Execution of decree—Joint Decrees, 
Hxecution of and liability under. 
(3) Timitation Act, 1877 Art. 179 (1871 
oy. 8, 167; 1859, s, 20 )—Joint decrees. 
(4) Limitation Act, 1877 Art. 180. 
(%) Limitation Act ( 1908 ) Arts 181,182 
(6) Transfer of Pro act 1882 Ss. $8, 90. 
—O0 21 rr 10, 21=Ss 230, 248. 
5 ‘See Mesne profits—Assessment in execution 
_ and suit for mesne profits. 6CLJ 462. 


 =-0 21 rrl0, 21, 5. 48—S. 230 (1882). 
___ See Right of suit. 7MLT 143. 





(1882) 


«0 21 rr 10 2,5, 48=S. 230 
ee in 11 0 C 240. 


¥ i See Resjudicata, 
am A 


Ta0 21,10, 21 S 48=1882, 5 230. 
See Iexecution of decree—Jransfer of decree 
fore ‘cution | i BLP R 1887. 


0 21 710. 21=1882, 5.230. 


Execution of decree--Lransfer of decree 
{ 1887 P J 328. 


O 21 rr 10, 21 S. 48 --De- 
utofmoney and in default for 


-_onstruction--Hxecution of de- 
pe. 9ALI79. 
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C PC (1908) 0 21 r 10 -(1882 s. 230) 
—Contu, 
2339A-0 P O O 2 rr 10, 81 $.48 (R82, $.230) 


—Execution of decree—Limitation—Decree for 
money. 


A decree for recovery of money by sale of spe- 
cific property isa decree for money within the 
meaning of S, 430 of the Civ, Pro Code, (38 
Mad 224 and 473. Fol: 16 All 418; 25 All 541; 24 
Cal 473; 25 Cal 580; 27 Cal 385. Not Fol; ) 


Ram Gopal y Teja Singh 121P LR 1908. 


2340—CPC O 21 r 10, Ss, 92 93: 48 
(1882 Ss. 230, 639 )—Religionus Institution 
—Decree directing performance of puja and the 
giving of honours Xe, according to vsage—Natore 
of the decree—Whether execntable, 


Where in a suit against the trustees of a reli- 
gious institution the decree directed among other 
things the performance of puja and the giving of 
honours ete, according to the usage of the institu- 
tion. 


Held that this portion of the decree must be 
regarded merely as declaratory and is incapable 
of execution by the Civil Courts, though in a suit 
properly framed for the purpose the trustee may 
be removed from this offence if he failed to do his 
duty with regard to this matter. (5 Bom 80: 
3 MI A365) followed 18 Cal 448 PG Referred to.) 


Janakirama Reddi vy Thiruyenkada Ramu- 
nuja Chari 2M LT 94. 


2341—C PCO 21 rr 10, 21 S, 48—Decree— 
Execution—Limitation—-O PO 8, 239 (b ), 


The plaintiff obtained a decree in the Amreli 
Court (HH the Gaekwar's territory ) against 
the defendants for Ra 6,727 on the 17th July 
1893. An application to execute that decree was 
made in 1894, A second application for the 
purpose was made on the 10th July 1905, where- 
in the prayer was for attachment of whatever 
moveable property of the defendants that might 
be found at whatever place within the jurisdic. 
tion of the Amreli Court. The Court made the 
order of attachment. Subsequently on the 
plaintiff's application, the decree was transmitted 
for execution tothe High Uourt of Bombay on 
the 26th July, 1909. The plaintiff applied to the 
High Coart, on the 15th October, 1909, to 


59L 


C P C (1908) 0 21 r 10 =(1882 s. 230) 
—Uontd, 

execute the decree by attaching the moveable 

property of defendant No.2 in Bombay. The 

defendant No 2 cbjected that the application was 

barred by the provisions of S, 48 of theC P@ 

(1908 ), 

Held thatthe plaintifi’s application to the 
High Court was asubstantive application with 
regard to the property in Bombay which was not 
the subject of any previous application and that, 
having been made more than twelve years after 
thedate of the decree, it was barred by the 
provisions of s. 48 of the C PG (1903). (15 Bom 
28 Dist:). Jeevyandas Dhanji and Ranchod- 
das Chaturbhai. 12 Bom L R 844= 

8 Ind Cas 168. 


2341A —C PCO 21 rl0 (8331) —Question 
of jurisdiction if raisable: 

A question of jurisiiction cannot be raised in 
an application under S, 3110 PC, Biharl 
Singh y Mukat Singh (1904) 3 A LJ 140. 


C PC QO 2t rr 10, 21, S. 48—Decree o 
Presidency Small Cause Court Execution applica- 
Vity Civil Court—S. 48 not 

10 MLT75. 


tion presented to 


applicable. 


2342-0 P OO 2Irr 10, 21, s 48=(1882 $,230) 
—Court having jurisdiction to entertain applica- 
tion—Decree of additional subordinate judge's 
court—Removal of the Court—Removal of the 
courtand subsequent appointment of another 


Court. 


A decree was made by the Court of an addi- 
tional Sub-ordinate Judge. Subsequently, an- 


other additional Subordinate Tudge was appointed, 


Held, that application for execution of the 
decree passed by the former additional Subordi- 
nate Judge must be made to the permanent Sub- 
ordinate Judge. Tara Chand Marwari y Ram 


Nath Singh 4CL J 473. 


2843—O0 P OO 21rr10, 218,48: O21r 17 
(1882 —Ss, 230,245)—Unverified pe tion fer exe- 
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C PC (1908) 0 21 r.10 
=Contd, 


cution—Return for amendment—No saving of 
the period of limitation of twelve years, 


=(1882 S. 230) 


An unverified petition may be returned for 
amendment under S, 245 C PC but the fact that 
itisso returned and Tepresented after being 
amended does not prevent the Operation of the 
limitation of twelve years under §, 2300 PO, 
Where, therefere on the last day of the twelve 
years’ period an unverified application was 
made for execution by one who did not produce 
bis power of attorney and the petition was re- 
turned for amendment under §, 2465 and was 
amended within the time allowed by court, and 
when re-presented wag more than twelve years 
after the date of decree, Held, that the execu- 
tion application was barred by limitation, 

Thathachariar y Venkatesa Tawker 
12M LJ 435=26 Mad 101, 


2344—C P C 0 81 r 10, 5,230—Limitation— 
Decree barred by lapse of 12 years—Application 
for transfer cf decree—Application for execution 
—Continuation of proceedings, 


An application for execution can, in no sense 
ofthe words, be regarded as an application in 
continuation of an application for transfer of a 
decree from one Court to another, In order that 
an application may be a continuation of another 
application, itis necessary that the two applica- 
tions must be of the same nature, and the appli- 
cation for transfer being an application of an 
entirely different nature from that for execution 
of a decree does not suspend the Operation of 8, 
230 of the Code of 1883, (20 All78 Appl; 6A WN 
137 Dis). Khetpal vy Tikam Singh 9 ALJ 365. 


2345—CP CO 21 rrlu, 21S 48 =(OPC 
1877 S, 230)—Application for exeeution to wrong 
Court —Limitation. 


On the 18th November 1879, within three 
years from the passing of act X of 1877, the ap- 
pellant, who held a decree against the respon- 
dent, applied under S,230, © PG forits execution, 
But he applied to the wrong Court, and was con- 
sequently referred to the proper Court to which 
he applied on the 15th May 1880, Held that the 
proceedings taken by the appellant in the wrong 
Court were good and valid for the parposes of 
limitation, and as that application was not grant- 
ed, the barofthe 3rd paragrph of s, 230, did 
not apply. Maharaja Radha Prasad vy 
Indras Kuar. AW N (1882) 91. 


; 
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C PC 4908) 0 21 r.10=(1882)S.230) 


=Concld, 
—0. 21ri0 


See also cases under 
Q) CPCO2iral. 
(8) C PC (1908) S. 48. 


—O 21r10—Application to be made to 
Court holding assets prior to their realization, 
See 0 P C (1908 ) S, 73 Case No. (1060 e) 
LB R1900—1902 Vol I, 121. 
—0 21r10 


See CPC 0 21r 17, Case No. (2453) 
12 M LJ 4385 


— 0 21 r 10--Applicability and Scope of. 


See OP CO O8lr 2. Case No. 3194. 
28 Mad 473. 


CPC 0 2tr, il. 


Notes.—Sub-rule (1) corresponds to section 
256 of the Code, with several additions and altera- 
tions, as willappear ona comparison with s. 
166 of the old Code. 


“The committee have omitted the limitation 
imposed under the existing Oode on oral applica- 
tions for immediate execution. They see no reason 
why this limitation should be preserved."—See 
the Report ¢f the Special Committee. 


The material changes introduced in Sub-rule 
(1) are:—(1) Substitution of the words, for the 
payment of money for the words “passed for a sum 
of money only; ( 2) omission of the words “and 
the amount decreed does notexceed the sum of 
one thousand rupees,” and of the senténce “issue 
of a warrant directed either against the person 
of the judgment-debtor if he is within the local 
limits of the jurisdiction of the Court, or against 
his moveable property within tho same limita;” 
and (3) the addition of the words “arrest of the 
judgmeut-debtor prior to the preparation of a 
warrant if he is within the precincts of the Court’. 


The expression “deoree for payment of money” 
does not include mortgage-decree,—Sce the Report 
ef the Select Committee at page XXXVII and 


notes under rule 20 of this Order. 


Bee cases under:— 


(1) Execution of Decree—Application for 
____ Execution and Powersjof Court, 


‘HC. C, 38 
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CPC 4908) 0 21 r 11=(1882 Ss.235, 
256)-Contd 


(2) Limitation Act, 1877, Art. 179—Nature of 
Applications—Irregular and Defective 
Applications, 


(8) Practice—Civil Cases—Execution of De- 
cree, Application for. 


2846—C P C—O. 2Irr, 11 ( 2 ),22 (1882 ©. P, 
C. Act XIV of 1882, Ss, 236, 248)—Party appellant 
—Test Guardain ad litem—Appointment, how 
long continues—Court of Wards Act (1X of 1879 
B.C. ), 5.5, 35, 5l—Property not taken charge of 
—Court of Wards—Gaardian, 


Where a person is named as the guardian ad 
litem in an application for execution and notice 
under s, 248 of the C. P. G., is issued upon him 
as such guardian, it must be presumed that he hag 
been appointed guardian by implication by the 
Court; his appointment subsists so long as the lis 
is pending and until it is formally revoked by the 
Court. 


When the manager under the Court of wards 
has not taken possession of a certain property, the 
Court is not in charge of such property and can- 
not deal with it and in a litigation with 
to such property, the manager of 


respect 
the Court of 
Wards need not necessarily be made the guardian 
or next friend of the ward. (14 Cal 204, 1B I A, 
195 = 16 Cal, 40, 821 A, 182=30 Cal 1021, 34 All 
388, 28 All, 137, 14 All 35,22 Mad 187 Ref.) 


Krishna Pershad Singh y Gosta Behari 
Kundu. 5CLJ 484, 


2347—C P C—O. 21 r11 (2 ) =8.235—Appli- 
cation for execution of decree—Adjustment of 
decree, 


Under s, 235 of the Code of Civil Procedure, 
1882, the decree-holder of the party who applies 
for execution is bound to stat #pplication 
any adjustment between thy parties after decree, 
whether such adjustment bes or bas uol been pre- 
viously certified to the Vourt. (2. Mad , 216, follo- 
wed.) Qneen-Empress y Bapuji Dayaram. 

10 Bom,, 288. 


in bis 


Notes—Ref 11 Bom 6 F B. 


2348—0 PCO, 2), 7,11 (2) (F)=S. 285 and 
Sections 245, 269, 425— Execution of 


decree—Ap- 
plication for attachment and sale 
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CPC 908) 0 21 r 11--1882 Ss.235, 
256)-Contd, 


Subsequent application for arrest of judgment- 
débtor—Form of application—Property duly at- 
tached and deposited with care taker—Disappear- 
ance of attached property— Right of decree-hold- 
er to proceed against person of judgment-debtor. 


Held, that where a formaland legal application 
for execution of a decree has been made within 
time in accordance with the requirements of Sec- 
tion 2:5 of the Civil Procedure Code and has been 


Tegistered in Court under Section 246 of the Oode | 


and such application was for attachment and sale 
of specific property, the decree- holder, if such at- 
tachment has been duly effected, but the 
has not been satisfied by sale of the property 
attached must, if he wishes toapply for satisfac- 
tion hy the arrest of the judgment-debtor, apply 
in accordance with the provisionsof S ction 335 
of the Code, 


decree 


Held farther, that if moveable property of the 
judgment-debtor, amply sufficient. to satisfy tle 
decree, is attached and made over by the attach- 
ing oflicer to a care-taker, under the rules framed 
under Section 269 of the Code, and is subsequent- 
ly not forthcoming from the custody of the care- 
taker, who is himsel? missing, the decree-holder 
cannot further execute his decree against the 
person or property of the judgment-debtor, other 
than that attached and made over to the care- 
taker, unless it be proved that the judgment-deb- 
tor was a party to the disappearance of the pro- 
perty attached, Bhana Mal v Ganpat Rai. 

21PR,1899. 


2349—C P C—0,.21,r. 11 (2)=S 235 (8 _ 
Application defective under s, 235 (g)OPRa 


In an application for execution of a decree, 
under which interest was due, the decree-holder 
deliberately omitted to state the interest then due, 
and the decree-holder though invited to amend 
the application did not do so,and it was even- 
tually struck off for want of prosecution, Held, 
with reference to section 235 ( &) ofthe Code of 
Civil Procedure, that the application was not 
made “in accordance with law” within the mean- 
ing of Art. 179, (4), sch. ii, of the Limitation Act 





(XY of 1877), Nathu Rai v Tufail Ahmad. 

10 WNogse, 

C PCO 2ir1i1 (2) (j)—Execution of rent 
decree below Rs, 500—See, 

9 Ind Cas 240, 


DIcEST. 1811-1912, 596 


C PC (1908) 0 21 r ll=(1882, S$s.235, 
256)-Contd, 


COPMG HOS ieee 11 (2) (j)—Execution 
application not specifying mode of assistance 
from Court—Effect—Procedure 

11 Ind Cas 696. 


CPCO 21r.1 (j) (i)—Application for 
possession by mortgagor who has obtained a 
decree for redemption, form of 

4L BR83. 


2350—C P C0 21,rll (2)—Mortg:ge de- 
cree—Sale of the property after the usual period 
of six months—Personal liability for the unpaid 
balance— Mortgage decree should only reserve 
liberty to apply for decree under $90, and not 
order recovery of balance personally—Attachment 
of other property for Tecovering balance— Son 
born to mortgagor after the sale of the mortgage 
property but before the sale of the other proper- 
ty under the personal decree—Son entitled to 
have exempted his share in the propery from 
sale, 


On the 8th March, 1902, a decree on a mortgage 
was passed in favour of a certain person direct- 
ing that the mortgaged proparty should be sold, 
on failure to pay the money within six months, 
and that, if the sale proceeds were inenflicient uf 
pay off the amount. the balance was to be reco- 
vered from G personally. In June, 1903, the mort- 
kage property was sold in execution of the 
decree. On the 19th idem, D purporting to proceed 
under the personal decree for the balance, got 
attached a house belonging to G which was not 
comprised in the mortgage, 


On the 4th August 1908, the sale was set aside 
on G's application. G then applied on 17th Angust, 
1903, to have the attachment of the house raised. 
The Court directed that attachment to be maia- 
tained, but ordered that the property should not 
be sold, until the proceeds were found insufii- 
cient. 


In september, 1904, G’s son V was born, 

On the 36th November, 194, the mortgaged 
property was again sold: ahd on the 6th January 
1905. D applied for the sale of the house, where— 
upon V applied to have theattachment removed 
from his one-half share in the house, 


Held, (1) that the decree in so faras it direct- 
ed personal payment by G, was passed in disre- 
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gard of the provisions of S90 of the Transfer of 
Property Act. [t was clear from the words and 
the section that that direction should have been 
in a supplement decree, to be passed when the net 
proceeds should be found to be insuflivient. The 
original decree should merely have reserved to 


the plaintiff liberty to apply fora decree under 
! 8 90. 
(8) that the personal decree was contingent 


on the ascertainment of & the balance, and would 
become operative and capable of execution, only 
when that balance was ascertained. [t was there- 
fore, open to V toestablish any circumstance 
which affected the validity of the attachment, as 
__ against hia interest in the house. 


J (3) that, therefore, the house, to the extent of 
V’s interest therein, should be released from at- 
_ tachment. Damodar Sakarchand y Vyanku 
nt Gangaram. 9 Bom LR1i99=31 Bom 344. 


“- 2351—O PC 0 21 r 11 (2)=(1882 S. 235 (jJ— 
___ Execution of decree—Petition specifying a mode 
of execution not authorised by law—Effect of— 
Court's jurisdiction tospecify legal mode—Ap- 
pellate Court. 


The fact that the petition for execution speci- 
fies a mode of execution the decree which is con- 
trary tolaw does not necessitate the rejection of 
petition, The Court can order execution in the 
legal mode, and this can be done by an appellate 
court even when the original court has wrovgly 
sanctioned the mode unauthorised by law. Sakar 
Laly Bai Parvati Bai. 4 BomLR14= 

26 Bom 288. 


















_ Notes:—Ref: 33 Cal 306=10C W N 297= 
80LJ 112, 


2352-CPC O81 rll=( 1882 s. 235 )— 
Application in accordance with law. 


Where the Court whose duty itis to execute 
thedecroe is not: the Court which passed the de- 
cree, and an application for execution addressed 

tothe former Court omits to mention the latter 
Court when stating the particular prescribed by 
4, 285, OP © 1882, the defect is too trivial to pre- 
vent the application from being substantially “in 
accordance with law.” (5 Mad 171; 21 Mad 
Usp Die, 8 All 247; F. B; 18 All 
4; 10 Bom 108; 22 Bom 722; 9 Cal 


bs 
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730; 23 Cal 374; 28 P R 1885; 8 C W N 470, Fol. 

30 Cal 699 ( 707); 2 N L R130, Fol. 10 Oal 541; 

25 Cal 694; 16 Mad 142; 17 Mad 76; 23 All 162, 

Ref.) Vithal y Gopal Rao. 5NLR8= 

1 Ind Cas 240. 

—O 21 r11—Witness-Expenses of witnesses, 

See CP CO l6r 4, Case (2054), 7M LJ 76. 

—O 21 r 11—Execution effect 

of striking off—Attachment, subsisting removal 
of. See C P C1908) S. 48, Uase No (875). 

8 Ind Cas 727, 

—O 21 r 11 (2)—Execution of decree—Po- 

wer of Court executing transferred decree to im- 


application, 


plead representative of deceased judgment-debtor 
Jurisdiction of Uourt to execute decree in excess 
of the limits of its pecuniary jurisdiction as an 
original Court. See C PC (1908)S. 47, Vase No 


(203). 70 PR 1897. 
—O 21°11(2)—Limitation See OC P C 
(1908 ) S, 48. Case No ( 857A ) 27 PR1905. 


C PC A808) 0 2ir 12=( 1882) S.236 


Application for attachment of moveable 
property notin judgment-debtor's 
possession. 

29353—C P CO 21 r12=S, 236—Court-sale— 
Inaccurate description-Wrong date-No prejudice 
-Sale, valid-Transfer of Property Act, 1882 S. 185 
(old).S 3(d )—xecution sales—Non-applicabi- 
lity of 5. 135 (old). 

Where, in a Court-sale the plaintiff purchased 
a part interest ina bond, the date of which was 
wrongly given by a clerical error, while ail other 
particalars were correctly given, and none were 
under a mistake as to what was sold, 

Held, that the sale passed a valid title in the 
bond. 

S. 336, Ciy. Pro. Code, 185%, only requires a 
reasonably accurate description. 

§. 135 (old ), Trans. of Pro. Act, 1882, has, by 
virtue of S. 2 (d) of the same Act, no application 
to sales in execution. (30 Cal 699, Dist). 


Palaniappo Theyan Vv Shadogopa Mudaliar 
9ML T 319=9 Ind Cas 729= 
(1911) MW N 183, 


2358A—C PO (1908) 0, 21 r. 12=(1882) S. 
236 (1859 s. 214),—Investigation of title, —Exeeu- 
tion of decree, 
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Neither section 214, Act VIII of 1859, nor 
section 15, Act XXIII of 186]. contemplated any 
enquiry before the ~ourt, whether the property 
belongs to the judgment-debtor or not. 

Subjan Bibee y Sariutulla, 
3BLR,.AC.,, 413; 12 W. R., 329, 


CP CO 2ir 13=(1882.S. 237. 


Application for attachment of immoyeable 
property to contain certain particulars. 


Notes—This rule corresponds to para, 1 of 
section 237, O. P. Code, 1882, with several addi- 
tions, alterations, and omissions. The words, the 
same and, in case such property can be identified 
bg boundaries or numbers in a record of settlement 
or survey, a specification of such boundaries or 
numbers, havé been added in clause (a) of this 
rule, No material change has been introduced in 
clause (b) except some verbal changes. 


Para. 2 of s. 237 of the old Code, which requi- 
red the verification of the list of properties has 
been omitted from this rule and reproduced as 
sub-rule (3 ) of rule 66 of Urder XXJ, with some 
amplification. 

2354—CP 00 21 r138=Ss, 237 and574— 
Omisaion to verify inventory of property sought to 
be attached- Irregularity:—/Jeld, that the omission 
in an application in execution for attachment of 
immoveable property to verify the inventory of 
the property sought to be attached in the manner 
prescribed by S, 237 of the Code of Civii Procedure 
isan irregularity only and does not vitiate the 
application, (22 All. 55 foll.) Nasirun-Nissa v 
Ghafur-ud-din. 1905 A W N 2638; 28 Ali 244 


9355—') PC O 21 rr 13, 56, 70=U P © 8.237 
s. 257--Kxecution—-Judgment-creditor, duty of, 
to disclose lien on property to be sold— ourt 
duty of—Civil Procedure Code, Sees, 237 and 287, 


The effect of ss. 237 and 287 of the Civil Pro- 
cednre Code plainly is toimpose a duty on the 
pérson applying for execution to disclose to the 
Court bis own lien (which be must know of) in 
his application for sale, and on the Court the 
duty of specifying the same in the proclamation. 


Whera, therefore, in execution of a simple 
money-decree obtained for some of the instal- 
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ments due on his mortgage-bond a mortgagee 
brought to sell property which he held in mort. 
sage, but in his application for execution did not 
mention his lien on the property for the instal- 
ments that were stil] to fall due. 


Held, that the purchaser, if he supposed that 
he was purchasing the full proprietory title, pur- 
chased the property free of the mortgagee’s lien. 
(20 Bom. 290, 12 Bom.678; 5 Bom. 3; and5 Bom. 


6, referred to.) 
Jayram. 


—0 21 r 13=S. 237 (1882) 


Ramchandra Vithuram y 
1897 PJ, p 81. 


Sea Exeeution of decree—Application fer 
execution and powers of Court. 


CPCO2ir14=S 238 of 1882. 


Notes.— This rule corresponds to 
section 238, 0 P (Code, 1882, with some 
change of words and phrases. The important 
change introduced in this rule, is, that under the 
old section the decree-holder was bound to file 
with his application, an authenticated extract 
from the Collector's register; whereas under the 
present rule, it is not obligatory upon him to file 
such extract with his application for execution 
unless and until required by the Court, The 
language of theold section was “the application 
shall be accompanied by an authenticated extract 
Srom the register of such office.” 


CPCO2ir 15=S. 231 of 1882. 


Application for execution by joint 
decree-holders. 

Notes.—This rule corresponds to section 231, 
C P Cod», with some additions, alterations and 
omissions. The words “unless the decree imposes 
any condition to the contrary,” have been added 
in sub-rule (1); The additionseems tohave been 
made adopting the principle laiddown in6 All 
69, noted below. The words “or /iis o their repre- 
sentatives” have been omitted, as section 146 of 
the present Code is intended to supply the omis- 
sion. The other changes introduced in this rule 
are mere yerbal, é “f 

The Committee have omitted the words ‘or 
his or their representative’, This will be covered 
by the general clause (S, 146 )— See the Report 
of the Special Committee. 
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See Cases under:— 
(1) Execution of decree—Application 
for execution, and powers of Courts. 
(8) Execution of decree—Joint decrees, 
Execution of and liability under. 
(3) Limitation Act 1877, art 179 (1871, 
8 167; 1859, s. 20 )—Joint decrees, 
(4) Limitation Act 1877 art 180, 


2356.OP C 0 21r15=(Ir82 8. 231) De- 
cree-Discharge of payment to one of the decree 
holders—Probate and Administration Act—Section 
928—Seyeral éxecutors-Discharge ofdebt by one 
executor. 


Payment made to one of the several decree- 
holders cannot operate as a discharge of the de- 
cree against allthe decree—holders (26 All 318 
and 26 All 335) followed. 


One of the several executors has power to 
Telease a debt due to the deceased but that can 
only be when the debt subsists asa debt and 
not when it has merged into a decree in favour 

_of all the executors, Lachman Das v 


Chaturbhuj Das. SAL J 49=28 All 252 
=(1906) AW N17. 


2357.—C PC (1908) O 21, rr 15, 2( =Civ 
Pro Code, 1882 es 231 258 )—Power of one of two 
decree-holders to certify payment of whole de- 
eree.— 


One of two or more decree-holders cannot, 
except with the consent of the others, certify 
satisfaction of the entire decree under s, 268 of 
the Oiy Pro Code, bya payment made out of 
Conrt, (40 LR 70,2 BL & App 43,15 Mad 343 
9 Cal 821, 26 All318, 1 Agra Misc App 16, Ref; 22 
W R77 Dias.) Moti Ram v Hann Prasad 

26 All384—1ALJ 40=A W N 1904, 34. 


Notes:—Fol; 34 P R 1906=93 PL BR 1906. 


2868.—O0 PCO 21,1 15, s. 47 (=ss 231 and 
844, Civ Pro Code, 1882 ) — Applications 
under s, 231 treated under s. 244—-Appealability. 


Where an order appealed from purported to 
decide questions to be dealt with under s. 24¢ of 
the Code party against whom it is passed is enti- 
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tled to an appeal therefrom, (23 Mad 517,28 Mad 


127 Foll). Srimat Bhayankeran Ranga- 
charlu, Srimat Bhayankaran Ranganatha- 
charlu. 2 MLT807. 

2359.C PC O 21 r+ 15 = (1888, 
S. 231)—Limitation Act (1X of 1908 ) 


S. 7-Minors-Decree-holders—Minors—A pplication 
to execute the decree on behalf of some of the 
joint decree-holders—The application enures for 
all—Discharge by one decree-holder under s. 231 
Civ Pro Code, 1882, orO0 XXI r, 15, Civ Pro 
Code, 1908, not one contemplated by s. 8 of the 
Limitation Act of 1877, or s.7 of the Limita- 
tion Act of 1908, 


Two minors, represented by a guardian, ob- 
tained a decree in 190]. Applications to execute 
the decree were made in 1904, 1905 and 1906, 
At thosedates, one of the decree-holders had 
attained majority; butthe other wasa minor, 
In 1908, both the decree-holders applied to exe- 
cute the decree as majors. The defendants con- 
tended that, the elder decree-holder having 
attained majority, the applications by the guardi- 
an had been as to her unauthorized, and the 
present darkhast for execution of the decrees 
was barred as regards her. It was also contended 
that, as the elder decree-holder was able to give 
a discharge, since her majority, for the decretal 
debt, withont the concurrence of the minor, time 
had run against both under s. 8 of the Limitation 
Act. of 1877, and certainly under s,7 of the Li- 
mitation Act of 1908:— 


Held, that though the elder decree-holder had 
attained majority, theapplicationsmade by the, 
guardian as next friend ofthe younger decree- 
holder took effect in favour of both; for, by'rea- 
son of the first explanation of Art. 179 of the 
Limitation Act, anapplication made by one of 
the several joint decree-holders took effect in 
favour of all, 


Held, also, that the contention under s, 7 of 
the Limitation Act 0f 1877 ors. 8 of the Act of 
1908, was inconsistent with the decisions. 


The applicability bas not ceased owing to 
any change in the words of s, 7 of the Limita- 
tion Act of 1908 (1895 ) 20 Bom 383 (1899) 22 
All 199. Mulchand Panachand Gujer y, 
Kesari Khupchand Gujar. 12 Bom LR 682 © 

=34 Bom 672, 
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2360—C PC O 21r15-Ss 6, 8=Civil Procedure 
Code, 1882 ss, 231, 257, 258 and 461-Limitation 
Act (1877) Ss.7,and 8, Art 179, Sch 11-Joint 
decree holders-Last application for execution when 
some were minors and some majors-Application 
for execution by minors after attaining age more 
than 3 years after last barred. Section 8 has no 
application to joint execution creditors who are 
not ‘ Joint creditors’ within the meaning of the 
said section. Section 7 has application only when 
all the joint execution creditors are under dis- 
ability at the time when the period of limitation 
begins to run and not when some of such joint 
execution creditors are majors and the others 
minors, (13 Mad 236, 16 Mad 436, app.28 Cal 465. 
20 Bom 383,22 All 199.dissented from). The words 
‘ Person entitled to make an application,’ mean a 
person entitled as of right to make an application 
in his own right or on his own behalf and not 
merely a person entitled to make an application 
for an order in the terms of S, 231,C ¥ CO, whlch 
however, cannot be asked foras of right but 
which the court may be empowered to make in 
the exercise of its discretion, Section 23, C, P. C., 
has no bearing on the construction of section 
7 of Limitation Act. 


The general rule laid down in col. 3 para | of 
Art. 179 of the Limitation Act prescribes the 
starting period of Limitation for an application 
for execution as the date of decree. This is, hovw- 
ever subject to fine exceptions provided in paras 
2,3, 4,6 and 6 ofthe same col, (20 Cal 714 dis:) 


It is not open to the party who secka the be- 
nefib of s. 7 to sclect his own starting point with- 
ent reference tothe exceptions laid down in 
petagraphs 2, 3, 4, 5 and 6. 


A joint decree which is not executable asa 
joint decree by reason of rome of the joint decree- 
holders becoming barred does not become severed 
soas to become executable as regards the interests 
of the other joint decree-holders unless by act of 
parties or by operation of law the interest of one 
joint decree-holder ‘devolves upon the judgment— 
debtor whem to the extent of sueh severance it 
becomes divisible. 

Where,therefore, # joint decree for money was 
obtained by 3 brothers when all of them were 
minors and the lastapplication for exccntion was 
qnade when two of them had attained age and the 
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other was stilla minor, and no application was 
made thereafter by the major brothers; but tke 
yonngest and the other two elder brothers made 
the present application within 3 years of the 
youngest attaining majority but after 3 years 
from thedate of the last application, 


Held by the Full Bench. 


That the applicant had not 3 years from the 
date Of bis majority toexecute the decree which 
he would have hed under paral, cl 3 Act 179, 
coupled with S. 7 if there was no previous appli- 
cation for execution at all, that the applicant 
being only one of joint decree holders could not 
callin aid the benefit ofs. 7 of the Limitation 
Act which would only apply when all the decree- 
holders were minors at thedate of the last appli- 
cation for execution and the execution of the 
decree was arred hy limitation three years 
having elapard from the date of the last applica. 
tion, Per Bhashyam Aiyangar J. Sections 7 and8 
of Act IX of 1871 had no application to the case 
of execution applications and though sec, 7 has 
been modlfied by Act XV of 1877 so as to include 
exeeution applications the scope of 8. 8 has not 
been winded by the present Act, Judgment credi- . 
tors and sxecution cerditors (meaning respectively 
those who have claims are merged in a judgment 
and those who have obtained levy of execution) 
are not joint creditors and claimants within the 
meaning of Sectson § and therefore Sec 8 has no 
application to the case of joint judgment creditors 
or joint execution creditors, 


Obiter-Under 8.257 C P C payment out of 
court must be made in the case of joint decree- 
holders to al! of thema payment to one of several 
joint decree-holders is not binding on the others 
and cannot be recorded as certified under S. 358 
unless the decree-holder receiving payment has 
also been constituted as the agent of the otkers. 
Oliter-Even where the joint decree-holders are 
members of an undivided family and one of thera 
is the family manager the latter is not empower- 
ed to givea discharge of the decree debt, without 
the concurrence of the others and is farther not 
empowered to execute the whole decree as of 


The manager is also subject to the pro- 


Tight. 
a dis- 


visions of s. 231 C P C which gives only 
cretion to the court to allow any one of joint 
decree-holders to execute the whole decree on 
sufficient cause. An order under that section 
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will aga general rule bea direction to the ap- 
plicant for execution to furnish security for the 
protection of the interests of such persons. Jf 
one of the joint decree—holders if the sole 
decree-holder isa minor his guardian or 
friend will not be allowed under s. 466 C P C to 
receive any money payable to such minors under 
the decree without obtaining leave of court and 
Without asa general rule furnishing seourity. 
Perigsami v. Krishna Ayyar. 12MLJ 166 
=25 Mad 431. 


or 


next 


2861—C PCO 21r 15=(1888) S 232—As- 
signment of decree—Suit to set aside attachment 
by assignee—Act X of 1877, Section 232—Ab- 
sence of written assignment-Objection to attach- 
ment by plaintiff on ground of such irregularity. 


The assignee of a decree attached in cxecu- 
tion as the property of the judgment-debtor 
certain monies in the hands of a third party. In 
@ suit by one K S against the judgment-debtor 
and the assignee to set aside the attachment on 
the ground that the judgment-debtor had no at- 
tachable interest in the property in question, tt 
was held by the Chief Court (reversing the 
orders of the lower Courts) that the judment- 
debtor had no attachable interest in the monies 
whereupon it was contended for the plaintiff 
that the attachment was null and yoid with refe- 
rence to Section 232, Act X of 1877, because the 
assignment of the decree was notin writing, a5 
contemplated by that Section. 

Ileld, that this objection could not prevail, 
as for the purposes of the present suit, and more 
specially in special appeal, the Court was bound 
to presumethat the Court executing the 
decree had done all things which the law _ pre- 
scribed to be necessary and that an assignment 
io writing existed, though it did not appear to 
have been filed. 


Held, farther that in the present suit it was 


not open to the plaintiff to set up an _irregula- 
rity in the execution proceedings which could only 
6 contested as between the execution-creditor 
‘and the judgment-debtor, the sole question being 
ne of title, which, if established, would prove 
at the property in dispute was not liable to 
ttachment as against the judgment-debtor, 


TOR 
f Senble , that even the judgment-debtor could 







x not recover back his money from the assignee 


te 
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merely because the execution proceedings were 
ultva vires, unless he could show that he had 
in some way been defrauded by the transaction. 

Tota Singh y. Khan Singh P R87 of 1880, 


QO 21 r15—OCounter-petition cannot be 


| treated as an application to certify—When not 


put in within the time—Art, 
tation Act, 


SeeC PC (1908) 0 
(2819). 


174 of the limi- 


21 r2 Case No:— 


10MLJ 396. 


O 21 r 15—Execution of a decree for perpe- 
tual injunction—Application., 


SeeO PCO 21 r 32 Case No. 3500. 
33 Cal 306. 
—O 21 r15—Decree for moiety in favour 
of defendant—Right of defendant to claim moi- 
ety of money realised in execution. 


See C P O (1908) S, 47, Case No, (645.) 
2MLJI 14 


CP CO 21r16=S 232 of 1882. 


Application for execution by transferee 
of decree, 


Notes—This rule corresponds to section 232, 
C P Code, 1884, with some additions and a)ter- 
ations. Theimportant changas in para. I of this 
rule are the addition of the words, “or if a decree 
has been passed jointly in favour of two or more 
persons, the interest oy any decree-holder in the 
decree is; and the omission uf the words “ if 
that Court thinks jit” which occurred in the old 
section. The above addition seems to have been 
made to make it clear that transfer of a portion of 
adecree is legal, astheold section was silent 
on the point, The decisions on the point 
aye not harmonious, as will appear on reference 
to the cases noted below under the heading 
“Transfer of a portion of the decree,” 

The omission of the words “if that Courts think 
Jit’from the present rule, seems tohave been 
made to meet the cases (16 Oal, 446 and 20 Cal, 
888) noted below, In those cases it was held 
that under S 232, C P Oode. 1882, the Court had 
absolute discretion to allow or to refuse execution 
to proceed at the instance of the transferee, 


The changes introduced in paras, 2and3 of. 
this rule are not material butthay have been 
made to make the provisions of the present law 


more clear, 
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1 General rights & liabilities of trans- 
feree of a decree 562—2379 


2 Rights of transferee by assignment 
inwriting 2380—2387 


8 Rights of transferee by operation of 


law 2388—2396 

4 Transfer ofa portion ofa decree 
2397—2400 

5 Application for execution by trans- 
feree 2401-2414 

6 Assignment of rent decree 2415 

7 Decree forthe payment of money 


against several persons transferred 
to one of them 2416—24.24 

8 Rights of assignee to sue for refund 
of the price or for declaration of his 


right 2425-2437 
9 Appeals from orders underthis sec- 
tion 2438—2445 
10 Limitation and step in aid of execu- 
tion 2446—2448 


11 Miscellaneous 2449 


1 General rights and liabilities of 
transferee ofa decree 


1 Assignee of decree 2362 
2 Power of Court to stay execution, dis- 
eretionary and not obligatory 
2363—2365 
3 Omission to give notice of application 
for substitution of names—Title of 
assignee 2366 
Certificate, necessity of 
Right of assignee 2369 
Assignment of decree 2370 


2367-2368 


ay Qaonr 


Benami transfer—Contest between 
benami transferee and real transferee 
as to the right to execute decree 3371 
8 Benami transfer of decree fora judg- 

ment-debtor 2372 
9 Cross-decrees 2373 
10 Insolvency—Assignment of insolvent’s 
estate to surety 2374 

11 Mortgage decree for assignable 2375 

12 Placing on record a respondent after 

time  2376—2379 
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2 Rights of transferee by assignment 
in writing 
1 Transfer of property--Rights of trans- 
feree 2330 
2 Transfer under sec 232 when complete 
—Duties of Execution Court and 
transferee decree-holder 2381 
3 Whether sanction of Court necessary 
before transferring decrees 3382 
4 Transfer in writing—Right to execu- 
tion of decree 2353—2385 
Oraltransfer of decree cannot be 
recognised—Transferee—No ‘locus 
Standi’. 2386—2387 


or 


3 Rights of transferee by Operation of 
law. 


1 Right of procedure—Execution under 


2388 
2 Right to appeal against order Tefusing 
execution 2389—3390 


3 Certificate of administration—Right 
to execute decree as transferee 2891 

4 Transferce 23922393 

-5 Transferee’s rights—Legal Tepreaenta- 

tive of a deceased judgment-debtor 
2394—2395 

6 Execution of a decree of the Agent for 
Sardars—Rights of transferee of a 
decree 2396 


4 Transfer ofa portionof a decree 
2397—2400 


5 Application for execution by the 
transferee 


1 Question of the validity of an order, 
allowing an assignment of the 
decree 2401 

2 Decree, transferee cannot give permis- 
sion under, to continve execution 
2462—3403 

3 Application by transferee for rateable 
distribution—Court to which it lies 
2404 

Dis-cretionary power of Court 2405 

5 Application merely for recognizing 
transfer—Application for execution 
2406—2407 
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6 Execution by assignee-Notice to trans- 
feror and to judgment-debtor 
2408—2409 

7 Separate suit 2410 

_ 8 Application to be placed on record as 
transferee of decree-Suit to be declared 
such transferee 2411—2412 

9 Sale of property, the subjéct of —Right 
to execute the decree 2413 

10 Decree maintenance—Transfer of de- 
cree—Valid 2414 


6 Assignment of rent decree 2415 


‘ 7 Decreeforthe payment of money 
against several persons transferred 
to one of them 


1 Paymeut by debtor to assignor before 
notice—Assignee prevented from exe- 
cuting againstdebtor .:. 2416 


2 Attachment of decree by one of the 
judgment-debtors— Execution of his 
own decree 2417 

3 Assignment of mortgage decree to one 
of the mortgagors—Validity 2418-2419 

4 Decree transferred toone of the per- 
sons against whom itis passed —Exe- 
cution by the transferee 2420 

5 Oontribution suit 9481—2432 

Joint-decree 2433 

7 Ground for refusing execution to pur- 

chaser 2424 


> 


8 Right of assignee to sue for refund of 
the price orfor declaration of his 
right. 


1 Suit for declaretion—Maintainability 
of 2425—2426 

2 Suit for declaration of applicant's 

: tight to execute the decree 2437 

8 Execution disallowed-Suit by trans- 
feree for decretal amount 2438 

4 Dispossessed of property disputing 
right of decree-holder to!be put into 
possession 2429 


5 Suit by transferee to establish his right 
2430 ° 


Right of assignee 2431 
7 Decree for plaintiff right of assignee 
© to execute the decree 2432 


o 


to execute it 2433 


Ill C C 389, 
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10 


11 


-Contd 


9 Rightofvendee when execution ig 
refused— Right of suit 2434 

10 Notice to judgment-debtor—Attach- 
ment issued before hearing judgment- 
debtor’s objections 2435 

11 Right of third person claiming under 
independent title to property sold in 
execution 3436 

12 Suitby assignee to establish lien 
under the deed on property subse- 
quently sold 3437 


Appeals from orders tinder this sec- 
tion. 


1 Recognized as legal representative— 
Appeal 2438—2439 

2 Assignee of a decree andthe judgment 
-debtor—Question is dezided—Deci- 
sion is appealable 2440 

3 An appeal lay from the order under s, 
244 2441 

4 Assignee— Representative——Decree- 
holder 2442 

6 Assignee of a decree-holder 2443— 
2444 

6 Order for substitution of name of 
assignee in place of that of decree- 
holder—A ppeal 2445 


Limitation and step in aid of exe- 

cution. 

1 Limitation Act Art 179—Step in aid 
of execution 2446 


2 Step in execution-Application by 
transferee decree-holder for Tecogni- 
tion by the Court-Limitation 2447 

3 Question of consideration to assign- 
ment foreign-Limitation Act 4448 


Miscellaneous. 2449 


See cases under,— 


(1) Execution of Decree—Hxecution by 
and against representatives. 


(3) Transfer of Property Act Ss, 131, 67 
& 99 


(3) Limitation Act Art 171 


CPC 0 21,r16(5. 232) See Assignment 
8 Omission to make formal application | of chose in action-Assiznment of decree-Right of 


assignee to execute, 
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—Uontd, 


(1) GENERAL RIGHTS & LIABILITIES OF 
TRANSFEREE OF A DECREE. 


(4) Assignee of decree. 


2862—C PC 0 21 r 16=(1882 s, 252.) 


The term mortgagee in S.99 of the Transfer 
of Property includes a person in whose favoura 
money decree has been assigned by the mort- 
gagee, Sambhuram y Mt Khulsambi. 

14 CPLR35. 


(2) Power of Court to stay execution, 
discretionary and not obligatory. 


2363—CPC021,r16,s. 47 (=ss, 242, 244 
Civ Pro Code (18%3) 


The appellant songht to enforce a decree on 
the ground that they were transferees thereof by 
Operation of law, The transfer was dispnted and 
the matter was subjudice in another suit. The 
application for execution was dismissed by the 
District Munsiff. 7eld, that the last clause of s, 
844 of the Code does not make it obligatory on 
the Court either to stay execution ontil the right 
of the alleged transferee is determined by a se- 
parate suit or itselfto determine che question, 
The Court bas a discretion both under 8. 332 and 
214 of the Code either to Stay execntion or dis- 
miss the petition, Vakulabharana v Rangai- 
yan Chetty. 28 Mad 357. 


2364—C PUO2lr 
tion of transfer by Court, 


16=S. 232—Kecogni- 


A party to a suit can enforce any decvee he 
may get as@ matter of right; but an assignee 
of such decree can’ only doso after obtaining the 
Oourt’s permission, which depends entirely on the 
Court’s discretion. An assignee, therefore, is 
not in the same position as the original decree- 
holder, and is not entitled to bave the same pri- 
vileges. Shama Puddo Dutt v Nobin Chun- 
der Bose. 15 W R 283. 


2365-OP CO Qir 16=S, 242—Power of 
Court to which decree has been transmitted, 


The assignee of a decree should apply to the 
Court which passed the decree, and not tothe 
Court to which thedecreo had been forwarded 
under s, 285 Act, VIII of 1859, for ©xecution, for 
the purpose of being substituted in the place of 
the original decree-holder. The word “Court” 
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(1) General rights & liabilities of 
transferee ofa deeree—OContd: 


in s, 208, Act VIII of 1859, did not include the 
Court to which a decree has been transferred for 


execution, SheoNarayan Sing v Harbans 
Lal, 5 BLR497:14 WR 65. 


(3) Omission to give notice of epplica- 
tion for substitution ofnames—Title of 
assignee. 

2366—C PCO 21 rJ6=S, 288 (a) OC P C— 
Defective registration—Notice, 


The holders ofa decree for the sale of mort- 
gaged property transferred the same to M by in- 
struments which were registered at a place where 
& small portion only of the property was situate. 
Subsequently M transferred the decree to other 
persOns and the co-transferees applied under #, 
232 of the Code of Civil Procedure to have their 
names substituted for those of the original de- 
cree-holders. The judgment-debtor opposed the 
application on the ground that M’s name had 
not been substituted for the names of the origi- 
nal decree-holders who had transferred to him, 
and that the transfers to M were inoperative, as 
the instruments of transfer had been registered 
at the place where the substantial portion of the 
mortgaged property was not situate, in accord- 
ance with s. 28 of the Registration Act (LII of 
1877). Itappeared that no notice bad been 
issued to M under s, 282 of the Code of Civil Pro- 
cedure that he was dead, and that his legal repre- 
sentatives bad not been cited as required by 
law. Th» application was allowed by the Courts 
below. Held that the matter involved questions 
arising between the parties to the decree or their 
representatives within the meaning of s. 244 (0) 
of the Code, and that the order allowing the 
application was therefore a decrea within the de- 
finition of s,2, and was appealable as such. Held 
that, even assuming that the judgment-debtor had 
a locus standi to raisathe objection that notice 
had uot been issued to the applicant's transferor 
he had uo passable interest in the question, and 
could not be prejudiced by the passing of the 
order; that it was not necessary to cite the repre- 
sentatives of the transferor ;and that the order 
not being one upon which execution of the de- 
ercé could issus, but merely for a transfer of 
names, the objection that the transferor had not 
been cited ander s, 232 was not a substantial one. 
Heid that the objection in reference to ». 98 of 
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transferee of a decree—(Cunid. 
the Registration Act, could only properly be rais- 
ed between the transferor and the transferee, and 
not bythe judgment-debtor, aud moreover bac 
no force, Held that it could not be said that 
where a decree has been assigned by one assignor 
to another, the substitution of his name on the 
record in lieu of that of the original 
der was 4 condition precedent to the assignor’s 
passing title under the assignment. Gulzari 
Lal y Daya Ram. 9 All 46, 6 WN 287. 


Notes—Fol: 16 All 453. 


decree-hol- 


(4) Certificate, necessity of. 


2867—OC PCO 21 r 16=5. 232 of 1888. 
_ Under s, 20%, Act VIII of 185¥, it was not 
essential that certificate should in every in- 
stance beobtained hy a representative before he 
can be allowed to apply for execution. 
; Gopal Singh Deb v. Gopalchunder 
Chuckerbutty, 7 W R393. 


2868--C PCO 31, r 16=S. 232 of 1582— 
‘Succession Certificate Act, 1889 — Execution of 
decree—Qivil Procedure Code, Section 238-Hindu 
widow assigning decree obtained by her deceased 
husband—Effect of absence of certificate under 
the Act of 1889.— 


A deoree-holder died leaving a widow; she did 
not take out a certificate under the Succession 
Certificate Act, 1869, but made an assignment 

in writing of the decree to N. L, 


N. L. proceeded to attach property of the 
judgment-debtor, who objacted that N. L. had 
no.title to execute the decree on the ground that 
the widow had not obtained a certificate under 
the Act of 1889 tocollect debts dueto her 

husband, 


Held, that the objection was well founded. 
Assuming that the widow was competent with- 
ont a certificate to assign the debt, she could only 
assign efféctoally what right she Lerself had. She 
had ‘not 'the right to execute the decree unless 
and until she had applied to the Court under 

‘Beotion 232, Olvil Procedure Code, for execution 
of the decree under a transfer by operation of 

law from the deceased decree-holder. An appli- 
gation by the widow could not be granted unless 


Sav 4 et 





DESAI’S CENT. CIVIL 


DIGEST 1811 1912, 614 


CPC 4908) O 21 r 16=(1882 S.232 
~Conid, 
(1) General rights & liabilities of 
transferee of a decree— (Contd. 


she produced a certificate under the Act of 1889, 
Section 4 of the Act prohibiting the Court from 
acting on an application of the kind without the 
production of a certificate. — 


Lal Chand y. Nand Lal, 37 P R 1893. 


(5) Right of assignee, 


2369—C PCO 21 r 16=S. 432 of 1882. 

A person claiming to be the assignee of a de- 
cree should apply for recognition of his title to 
the Court which pronounced the decree, and for 
leave under s. 208 of the Civil Procedure Ccde 
to have his name suhstituted in lieu of that of 
the plaintiff. Ismsil yalad Ahmed Barucha v 
Kassam valad Azam Dupli,9 Bom HC R 46. 

Framji Rustamji v. Ratansha Pestanji, 

9 Bom HCR 49, 

Balkishoon y. Mahomed Tazam Allee, 

4N W 90. 

Kadir Buksh y. Elahi Buksh, 2 All 283. 

See Amar Chundra Banerjee v. Guru 
Prosunno Mukerjee, 27 Cal 488. 


(6) Assignment of decree. 


2370—C PCO 21r 16=8, 232 of 1882. 
S. 208, Act VIII of 1889, put a party,to whom 
a decree is transferred, into the position of the 
original decree holder, and entitled him to have 
the decree executed, as if application were made 
gby tho original decree-holder, 
Shamanund Surma y. Shumbhoo Chun- 
der Dass, 7 WR 205. 


Notes:—Ref: 8 W R171; 18 All 428 F B. 


(7) Bensmi transfer—Contest between 
benami transferee and real transferee 
ap to the right to execute decree, 


2371—C PCO 21 r 16=S, 233, 24t of 1882 
—Transferee—Decree-holder’s right to execute.— 


Whiere a question arises in execution proceed- 
ings as to who is the real transferee of a decree, 
the Court may, under +. 244, C P C, either de- 
cide the question then and there, or refer the 
parties to a separate suit fora decisicn thereon. 





Notwithstanding the form of the transfer, the 
real transferee of a decree may apply to execute 
it mnder S, 232, 0 P 0, 
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(1) General rights & liabilities of 
transferee of a decree—(vnitd, 

Once an executing Court, in the exercise of 
its discretion, decides upon allowing the trans- 
feree to execute a decree, ithas no further dis- 
cretion to choose as between the benamidar and 
the real transferee of the decree, ‘he real trans- 
feree must be put on the record in preference to 
the benamidar. The mere fact that the benami 
transferee bad been allowed to execute a decree 
under S, 232, C P C,does not debar the real trans- 
feree from applying afterwards under the same 
section to be allowed to carry the further execu- 
tion of the decree. Manickam y. Tatayya, 

21 Mad 888=8MLJ 48, 


Notes:—Ap: 25 Mad 545. Ref: 17 MLJ 391, 


(8) Benami transfer of decree fora 
judgment-debtor. 


2372—C PC 0 21,r16=8. 232 of 1882— 
Assignee of a decree,— 


Under section 232 Civil Procedure Code the 
court has discretion to allow the transferee of a 
decree to execute it, and an Appellate Court will 
not interfere with the exercise of the discretion 
of the court which passed the decree, unless it be 
shown tbat the discretion 
exercised, 


has been improperly 


It is doubtful whether a transferee of a de- 
eree can be debarred from executing it on the 
ground that the transfer is benami for the bene- 
fit of a third party. When a decree is transfer- 
red toa third party but the consideration is paid 
or provided by one of several co-judgment-deb- 
tors, who does not intend to pay or provide such 
consideration for the benefit of the nominal 
traneferee, there is no resulting trust under sec- 
tion 82 of the Trust Act, for the trust is void, in- 
asmuch as if allowed to be enforced it will en- 
able One judgment-debtor to recover the judg- 
ment-debt from his co-debtors and thus defeat 
the provision of section 232 ( b ) Civil Procedure 
Code. Waman Rao v. Tekehand, 
_ 2CPLR 45. 


(9) Cross-decrees. 


2873—C PCO 21, r 16=S, 232 of 1882,— 


Where a party who assigned over a decree was 
liable under a cross-decree for a considerable sum 
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to the judgment-debtor, — Held, that until the 
Tespective liabilities of the two parties, had been 
settled, the Court was justified in refusing to 
allow one of them to assign the decree to a third 


party. Jodoonath Roy y. Ram Buksh 
Chulungee, 8 W R 202. 


(10) Insolyency—Assignment of 
insolvent’s estate to surety. 


2374—C PCO lr 16=S, 232 of 1882— 
Insolvency—Assignment of insolyent’s estate to 
surety—Adjndication set aside,— 


An official ussignee brought a suiton a debt 
due toOBS pending the latter's insolvency. The 
defendant pleaded the payment to the insolvent. 
His plea was overruled or tive ground that pay- 
ment to the insolvent pending insolvency does not 
bind the official assignee; and a decree was made 
against him. The insolvent then made a com- 
Position of the debts with his creditors and assig- 
ned his property to B in order that K should be- 
come a surety to the creditors for the payment of 
debts due to them. Accordingly the adjudication 
was set aside and the official assignee was direct- 
ed to hand over the property to theinsolvent B 
applied for execntion of the decree in thia suit 
against the defendant.—Held, the order setting 
aside the adjndication had not the effect of an- 
nulling the decree, It operated in passing the 
benefit under the decree from the official assig- 
nee as representing the creditors to the present 
applicant and made the latter an assignee under 
S. 332 C P Code. It was held unnecessary to 
consider whether there wasin fact, pending the 


insolvency, a payment to tho insolvent in dis- 
charge of the claim. Mitter y. Abinash 
Chunder Dutt, 4CWN 785. 


(11) Mortgage-decree for, assignable. 


2375—C P00 21,r 16=S, 232 of 1§83— 
Assignment of Decree—Mortgage-decree for Rs, 
100 or upwards — Sale by unregistered deed— 
Validity :— 


A mortgage decree for Rs, 100 or more is assi- 
gnable without registration. Ram Ratan 
Chuckerbutty y. Jogesh Chandra 
Bhattacharya. 12 C WN 625. 
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(1) General rights & liabilities of 
transferee of a decree—(Concld. 


(12) Placing on recorda respondent after 
time 


2876.—C PCO 21116; 0 41r 20=(1882 Ss, 


232 659) Placing on record a respondent after 
tithe for appealing against him has expired:— 
A respondent should not be placed on the 


record under S. 659 C P C; after the time for ap- 
pealing against him has expired. ‘Ihe validity 
ofan assignment ofa decree cannot be questioned 
after the assignee has been placed on record as 
substituted decree-holder. Ram Ratan Chu- 
ekerbutty v Jogghi Chandra Bhattacharya. 

12C WN 625. 


2377.—C P C O 21r16=3,232-Parchasers of 
share in decree. 

Quere-Can the purchasers of a share in a decree 
be added upon the record under Act VIII of 1859 
8. 808 as co-decree-holders! Sectaput Roy y. 
Ali Hossein. 24W R11. 


Notes —Diss 17 Cal 341 Ref: 28 Mad 64. 


2878.--c PCO 21 r16—-S. 47=(Ss, 232, 
246 )—Transferee of decree. 


The assignee of a decree, which subsequent to 
the assignment is appealed against and confirm- 
ed by the appellate court without his (the 
assignee’s ) name being brought on the record, is 
an assignee within the meaning of 5. 246 Civil 
Procedure Code, anda satisfaction entered on 
the decree under the provisions of that section 
is binding on him though made subsequent to 
the assignment to him and before his name is 
brought on the record. Ramakrishna Aiyar v 
Narayana Aiyar. 7IML J 227. 


2379.—C PC 021 r 16=S, 232. 


By decree in S, 232 must be understood snch 
rigbt under the decree as ‘the transferor is en- 
titled toand therefore there is no bar to the alte- 
nee of part of a decree applying for execution. 
Narayan y Vithal. 1886 P J 287, 


2 RIGHT OF TRANSFEREE BY ASSIGN- 
MENT IN WRITING. 


a (1) Transfer of Property-Rights of 


eon transferee 


- 2880.—C P CO 21 r16=( 1882 S. 232.) 


| feree acquires all thé rights attaching 
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In the case of a transfer of property whether 
by saleor hy foreclosure of a mortgage the trans- 
to such 
property at the time of the transfer including 
the right to execute decree obtained by the trans- 
feror (11 Bom 368, 16 Cal 347; 31 Mad 353; 16 
All 284 Referred to).R B Lala Onkardas vy Shah- 
baz Khan. IN LR49, 


(2) Transfer under sec.232 when com- 
plete—Duties of executing Court and 
transferee-decree-holder, 


2381—CP C 0 21 rr 16, 63 O 38 rr 8, 9=(1888 
Secs 232, 273, 486 and 487 ) —Decree-Attachment 
before jndgment. 


The Ist defendant owed money to the plain- 
tiff to discharge which on 28th January 1904 ha 
assigned in writing two decrees in his favour the 
file of the District Munsif’s Court. These decrees 
were attached before judgment by thesub-Court 
on 22nd April 1904 in a suit brought by the 3rd 
party against the lst defendant, Plaintiff appli- 
ed for execution in 1905 and the execution appli- 
cations were dismissed on the ground that the 
decrees were attached by the Sub-Court, Plaintiff 
then repudiated the assignment and brought 
the present suit to recover his original debt. The 
District Munsif decreed the suit but the Sub-Ju- 
dge dismissed the same, 


Held on appeal by the plaintiff, that the suit is 
not maintainable as the District Munsif has not 
dismissed the application on any ground affecting 
the validity of the transfer of the decrees but simp- 
ly because he had no power at thetime to allow 
execution. The attachment being made under 
sec 486, Civil Procedure Code the District Mun- 
sif ought to have stayed execution until the at- 
tachment was raised. The plaintiff could have 
applied to the attaching Court for withdrawal 
of the attachment under sec 487, Civil Procedure 
Cede, By the assignment in writing the property 
in the decree has passed to the plaintiff, (20 Mad 
157 considered, 16 All 483 Ref to), 
Sadagopachariar y Raghunatha Chariar, 

6MLT 273=83 Mad 62=8 Ind Cas 938, 


(8) Whether sanction of Court necessary 
before transferring decrees. 
2382—C PC O 21 r 16=(1882 55,238, 2)-Execu- 
tion application for by transferee decree-holder 
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(2) Rights of transferee by assignment in 
writing —Con‘d. 

Held, that a valid 
effected by proper assignment in writing, there is 
nothing in s. 232, C P C. to make transfers of de- 
crees conditional upon obtaining the sanction of 
the Oonrt. (16 All 483 Fol. 2 Mad 216 Expl), 

Abboy Naidu v Muthukrishna Naidu. 

2 MLT 93. 

(4) Transfer in writing-Right to execution 
of decree. 


2383.—C PCO 21r16=S, 232 of 1882, 

The transferee of a decree is not entitled to have 
execution as of right like the original decree-holder, 
if, however,the transfer be by assignment, and in 
writing, s. 232 of the Code of Civil Procedure, Act 
XIV of 1582 enables the transferee to apply for, 
and theCourt to proceed to execution inthe 
manner therein provided. Javermal Hirach- 
and v Umaji Hayabati 9 Bom 179. 


Notes.—Fol 15 Bom 307. Ref:9 BomLR 
728, 31 Bom 462, 10C LJ 396. 


transfer of a decree is 


2384,—C PC 021r 16=(1882 Sec, 232)— 
Transfer of decree—When complete—Whether 
sanction of the Coart necessary, 

The transfer of a decree becomes complete on 
the date of assignment of it in writing and it is 
not conditional upon the Court permitting the 
transferee to execute the decree. S, 232 of the 
Code recognizes that the completion of the trans- 
fer does notdepend upon the sanction of the 
Gourt as it begins with the words “if a decree be 
transferred by assignment in writing.” 

Subba Naicker y Saminatha Aiyer 
5 MLT260=1 Ind Cas 353. 


2885.—0 PC 021 r 16=(1882 Ss. 232, & 2) 
—Application by transferee of decree-holder— 
Limitation Act Art 179. 

An application by the transferée of a decree 
for execution under S, 232 of the Code is an ap- 
plication by a decree-holder and is therefore ip 
accordance with law.(14 M L J 393 Fol,20 Cal 388 
Dist). Subbaya Chetty vy Rangaswamy Chetty 

2M LT 339. 
(8) Oral transfer of decree cannot be 
recognised-Tranferee-No ‘locus standi’, 


2386.—C PO 0 21r16=S. 232, 1882—flis 
application—A nullity—Not a step-in aid of exe- 
cution, 
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(2) Rights of transferee by assignment of 
writing—Ovnceld. 

5. 232 Civ Pro Code 1882 means that the 
Court can recognise an assignment in writing ora 
transfer by operation of law, and cannot recognise 
any other mode of transfer, eq an oral transfer, 


An assignee of adecree, under an oral trans- 
fer, has no locus standi to apply for execution. 


An application by such assignee 
accordance with law noris it 


is not in 
a step-in aid of 
execution. The Court has no power to recognise 
snch an application. 


The argument that the Code should be ignor- 


ed in considering this question because the Code 


was enacted after the Limitation Act came into 
force is untenable (15 Bom 307, Ref:19 Cal 482, 16 
All 26, Dist: 20 Cal 755 Not, Poll), Ramanathan 


Chettiar y Sokkanatha Gowndan, 
(1911) 2M WN 559. 


2387.—C P CG 021 r, l6=s, 232 —Assignee of 
decree under oral assignment —Right to execute 
decree —Plea of fraud raised in execution-proceed- 
ings. — 


An assignee of s decree under an oral assign- 
ment has no locus standi at all to apply for 
execution of a decree, but, as regards one who 
claims to be an assignee in writing or by opera- 
tion of law, the Court hasa discretion under s 
232 of the Code of Civil Procedure (Act XIV of 
1882), whether to recognize such assignment or 
not, When an assignee of a decree applied for 
execution, and the judgment-debtors contended 
that the decree sought tobe execnted had been 
obtained by fraud and was, therefore, 2 nullity 
and incapable ot execution,—Held that it was 
not open tothe judgment-debtors to raise the 
defence of fraud in the course of the exccntion- 
proceedings, Paryata y Digambar 

15 Bom 807. 


Notes.—Ref: 9 Bom I. R 728, 31 Bom 262, 


(3) RIGHTS OF TRANSFEREE BY OPERA- 
TION OF LAW, 


(1) Right of procedure Execution under. 


2388—0 21] r 16=S 232 of 1882 Transferring 
a decree for execution by operation of law. 
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(8) Rights of transf{ree by operation of 
iaw— Contd. 

_ OP Code 1882 s 232—Procedure—Execution 
under Bengal act (VII of 1869) and Act (VIL of 
1885), The mother ofa deceased person took a 
probate of his will. At the instance of the minor 
son ofthe deceased the mother’s probate wes 
reyoked, While the mother was exccutrix, she bad 
: obtained a decree for rent under Bengal act VII 
. of 1869. The minor applied for the execution of 
thedecree. Held—the minor the 
decree, his succession to the estate of his father 
being a succession or transfer by operation of law 


can execute 


__ within the meaning of S 232 CP Code Held 
also that the mode in which the decree was 


| 
oY 


executed under the old rent act Bengal act Viil 
of 1889 was, in so far asit was a right at all 
that belonged to the judgment creditor, pot a 
private right, bot a mere right of procedure and 
the execution was therefore to be governed by Act 
VIIT of 1885. 

Umasoondury Dassy y. Brojonath Bhutta- 
charjee. 16 Cal 847 


Sathurayar vy Shanmugam Pillai. 
21 Mad 353. 


(2) Right to appeal against order refu- 
sing execution. 


2889-CP 0021 r 16=S 232—Transfer of 

decree by opertation of law —Representative ot 

" original decree-holder ~ Civil Procedure Vode (Act 
X1V of 1882), 5, 244— 


Rdied in May 1859, leaving his property to 
his executors in trust for the appellant P, and he 
directed that the property should be assigned by 
them tothe appellant as soon as he came of age 
In August 1868, the executors filed this suit 
against L as manager of certain Janded property 
belonging to the Hallai Bhattia caste, and known 
as Mabajan Wadi, to recover certain loans made 
by them as executors tohim ss manaxer of the 
said wadi. On the 11th May 1870, while this suit 
wae pending,the executors assigned all the pro- 
perty of their tastator to the appellant P. By the 
deed of assignment they assigned to him ( inter 
alia) * all moveable property, debts, claims, and 
things in action whatsoever vested in them as 
stich executvts.’’ No steps were taken, subse- 
és ‘ quently to this assignment, to make the assignee, 
ig Pa party to the suit, which proceeded without 
abe 
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CPC (1908) 0 21r \6=4882 S. 232) 


~Uontd, 


(3) Rights of transferee by operation of 
law— Contd. 
amendment. On the 23rd January 1873, a decree 
was passed for the plaintiffson the record for Rs 
31,272-13-5, and it was declared that the said sum 
should be a first charge on the rents and income 
of the said wadi. Subsequently to this decree, L 
opend an account in the name of the appellant P, 
and from time to time made payments to him on 
account of the decree. The last of these payments 
was made on the 19th November 1884. None of 
these payments were certified to the Court. In 
1885 the respondent V was appointed to the office 
of manager of the Hallai Bhattai caste in the place 
of L, the original defendant in the suit. On the 4th 
January 1886, his attorneys wrote to the appel- 
lant’s attorneys offering to pay the appellant the 
balance due to him under the decree, Subsequent 
ly, however he refused to make any payment to 
the appellant, whereupon the appellant applied 
for execution of the decree against him as mana- 
ger of the said wadi. He claimed to be a transferee 
of the decree under s 232 of the Civil Procedure 
Code. His application was refused by the Judge 
in chambers, Held that the appellant was a trans- 
feree of the decree within the meaning of s, 232 
of the Civil Procedure Oode. The decree had been 
transferred to him “by operation of law.” as 
such, be was entitled to sue ont execntion, and 
was to be regarded asthe representative of the 
original decree-holder within the meaning of cl, 
(c) of s. 244 of the Civil Procedure Code and had 
a right of appeal against the order of the Judge 
in chambers refusing execution, Purmanandas 
Jiwandas vy Vallabdas Wallji 11 Bom 506 


Notes—Fol 21 Bom 122,16 All 483, Ref: 2 
Bom L B 887, lt All 42. 


2390—C PCO 21 r16=(1882 S 232)-Appeal- 
Hearing—Judgment reserved—Death of party— 
Representative not brought on record—Delivery 
of judgment—Right of representative to appeal. 


Where after the bearing of the appeal but be- 
fore delivery of the judgment the appellant dies 
the fact that his representative has not been 
brought and the record is no bar to the judgment 
being pronounced. The judgment so pronounced 
relates back to and speaks from the date when 
judgment was reserved. The representative of the 
deceased appellant has under such circumstances 
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C PC 4908) 0 21 r 16=1882. S. 232) 


=Contd, 


(8) Rights of transferee by operation of 
law—Contd. 


& locus standi to appeal from a decree passed in 
such appeal notwithstanding the fact that he 
may not have been brought on the record. He is 
not bound unders 232 0 P Cto apply to the 
Court which passed the decree, It is enough if he 
applies to the Court to which he appeals, to be 
brought on the record ae representative, 

Raghunatha Thatha Chariar v Venkatesa 
Tawker. 26 Mad 101=12 ML J 435. 


(3) Certificate of administration Right to 
execute decree as transferee, 


2391-—C P © O 21 r l6=S, 232, 
Certificate of administration onder Bom- 
bay Regulation VIil of 1887 s, 7—Holder of 
such certificate— 


A holder of a certificate’ of administration 
eranted under s. 7 of Regulation VIII of 1827 is 
a transferee by law of a decree obtained by the 
deceased within the meaning of s, 232 of the 
Civil Procedure Code, and is competent to apply 
for execution of such a decree, Khanderay 
Rayajiray y GaneshShastri. 11 Bom 368. 


(4) Transferee., 


2392—C PC O81 r 16=S 233-Hindu son, 

Held that in the absence of any proper assign- 
ment of the decree a son is not competent in the 
life-time of his father to apply for the execution 
of a decree obtained by bis father, Antajiy 
Durga Prasad. 4WN 39, 


2398—C PC 0 21r 16=S 238 of 1883, 

When a decree obtained by one member of an 
undivided Hindu family goes, at partition, to the 
share of another member, the transfer is not 
effected by “operation of law” within the mean- 
ing of s 232, but by mutual arrangement and go 
the transferee must obtain a written assignment 
before he can be allowed to execute the decree, 
Govind y Pandu 1885 P J 195. 


(5) Transferee's rights—Legal represen- 
tative of a deceased judgment-d_btor, 


23894—C PC 0381 r 16S 233—Transfoy o: 
decree—Notice of transfer,— 
The transferee of a decree stands in the same 
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C PC (1908) 0 2i r 16=11892 S, 232) 


~Contu, 


(3) Rights of transferee by operation of 
lew— (Contd. 


position for getting execution as the transferor, If 
a decree is transferred by assignment after the 
death of the judgment-debtur, notice of the trans 
fer, asrequired bys 232 of the Civil Procedure 
Code, may he served on the legal representative 
of the deceased judgment-dabtor. The death of the 
judgment-debtor does not render the transferred 
decree incapable of execution, Khushrobhai 
Nasarvanji y Hormazsha Phirozsha. 

11 Bom 727, 


Notes—Ref 12 C W N 614: 35 Gal 1100. 


2395-C PCO.21r 16 =(1883 s 232)-Legal repre- 
sentavive of judgment-creditor—substitution, 


The Civil Procedure Lode does not expressly 
provide for an application for substitution of the 
legal representatives of one or someof the judg- 
ment-—creditors. There is no provision which 
renders necessary the actual substitution of the 
name of the legal representatives for the validity 
of proceedings in execution. Section 333 of the 
Code merely requires that the legal representa- 
tive should apply for execution of the decree and 
that his name should be brought on the record. 

Jogendra Chandra Roy vy Sham Das. 
9CLJ 271, 


(6) Execution of a decree of the agent for 
Sardars-Rights of transfereeofa decree, 


2396—O PCO 21r 16=S, 232 of 1882, 


Ain 1839 obtained a decre against B, 
a sardar, in the Courtof the Agent for Sardars, 
The decree was executed in the Agent's Court 
until 2's death in 1868. B's status as a sardar 
under the exclusive jurisdiction of the Agent did 
not descend to his sons, and the decree was trans- 
ferred to the Court ofthe First Class Subordinate 
Judge at Ahmednagar for execution. The case 
went vp twice tothe High Conrt, under whose 
orders the execution was for several years 
continued in favour of A’s representatives against 
the estate of B’ssons. In 1885, one of A’s repre- 
sentatives assigned his interest under the decree 
to Cand D. Thereupon the transferees Cand D 
applied to the First Class Subordinate Judge at 
Ahmednagar tohaye their names snbstituted in 
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CPC (1908) 0 24 r 16=1882, $.232) 
=Contd, 
($8) Rights oftransferee by operation of 
law—Coneld, 
the place of the transferor in the execution-pro- 
ceedings. The Subordinate Judge rejected this 
Application, on the ground that he could not re- 
Cognize the transfer of the decree either under 
8, 372 or 238 of the Civil Procedure Code. Held 
Teversing the order of the lower Court, that the 
assignment of the decree-holder’s rights to execu- 
tion in thiscase was one approved. by the law as 
contained ins 232 of the Code of Civil Proce- 
dure, The transferee of a decree gains by the 
transfer the rights of the transferor. Vishnu 


Sakharam Nagarkar y Krishnarao Malhar 
: 12 Bom 1538. 


Notes:—Fol: 17 Bom 162. Ref:5 CL J 611; 
36 Cal 193. 


4 TRANSFER OF A PORTION OF A\DECREE. 


2897—C PC 0 21 r16—Transfer of a por- 
tion of a decres—Maintenance-Decree- Validity. 


A court executing a deeree has power to re- 
cognize the transfer ofa portion of decree. A 
transfer of a decree for arrears of maintenance is 
Yalid though it be a decree in part. Venkata- 


Pamana y Venkatacharlu 33 Mad 80, 


2398—C PC 0 21 r 96; 8.47=(1883, Ss, 232 
244).—Transferee of decree—Transferee of por- 
tion of decree, no transferee; 


A person who acquires a partial interest in 
the rights created by the decree is uot entitled to 
be recognized as the transferee of the decree 
under s, 232. The assignee’s right is only by 
Separate suit and not by execution. Pasupathy 
Ayyar y Kothandarama Ayyar 28 Mad 64 


- Notes:—Fol: 6 P R 1907=40 P W R1907= 
33 P LR 1908; Ref: 32 Mad 425. 


2899—O P C 0 21 r 16=S, 232—Execution 
of decree by assignee of decree-holder—Execution 
of mortgage decree by purchaser of portion of 
mortgaged property. 


Adecree haying been obtained upon a mort- 
Gage against two judgment-debtors, the joint 
‘Owners of a certain mehal, which was subject to 
the mortgage, and which was declared by the 
Oourt to be subject to the decree, in the event of 


III C.C. 40 





DESAI’S CENT CIVIL DIGEST (11-1912, 626 


C PC (4908) 0 21 r 16=4882 S. 232) 
=Contd, 


(4) Transfer ofaportion ofa decree 
--Coneld. 


default being made in payment of the mortgage- 
money, the 8-annas share of one of the debtors 
was, before execution had been taken out, sold at: 
auction under Bengal Act VIL of 1868 and purcha- 
sed by the appellant. Sabsequently, the decree- 
holder having attempted to execute the decree 
against theshareso purchased, the appellant, in 
order to protect the share which he had bought, 
purchased the decree himself aed proceeded to 
execute it against the remaining share in the 
hands of the jadgment-debtors. Held that the 
appellant, as the transferee of the original decree- 
holder, was entitled to execute the decree person- 
ally against the judgment-debtors, and also, in 
the event of their making default in paying the 
amount due under the decree, to proceed against 
the share of the mehal still in their hands; and, 
further, that if by reason of it beinginecessary to 
sell the remaining share of the judgment-debtors 
any equity should arise between them and the 
appellant to have the decretal money distributed 
over the whole property mentioned by the decree, 
that equity must be enforced by an independent 
suit. Nafer Chunder Mundul y Baikento 
Nath Roy 4C LR156, 


Notes:—Ref; 34 Oal 13; 4 C LiJ 573, 


2400—O PCO 21\r 16=38, 232—Tranafer of 
part of a decree—Execution by such traneferee, 


Law does not prohibit the transfer of a por- 
tion of a decree. And there is no objection to the 
transferee of a portion of a decree being allowed 
to carry on the execution proceedings if the 
whole decree is executed and the rights of all the 
interested parties are cared for, (4W Rw 
dissented from. ) 

Kishore Chand Bhakat y Gisborne & Co. 

17 Cal 341, 


Notes:—Fol: 19 Mad 306, 


5 APPLICATION FOR EXECUTION By 
THE TRANSFEREE. 


(1) Question of the validity of an order 
allowing an assignment of the decree, 


2401—C PC O 2Ir 16=(18%3 g, 233), 
The question of the validity of an order, under 
5, 232 of the Oode, allowing an assignment of the 
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C PC 4908) 0 21 r 16=( 1882 $.232) 
Cont, 
(5) Application forexecution by the trans- 
feree—Contd. 
decree in a question to be determined by the 
Court that passed the decree, has been trans- 
ferrred for execution. (5 Cal 736, 21 Bom, 456, 
relied on. 7 All. 73 Ref. to.) Lala Gopal Das vy 
Pandit Prem Nath 156 PLR 1905. 


(2) Decree, transferee cannot give permis- 
sion under, to continue execution, 


2402—CP C 0 21r I6=S. 232 of 1882, 


Held, that the Court to which a decree has 
been transferred cannot give permission under 
8,232 of C P Code to continue execution proceed- 
ings began upon the application of a decree- 
holder, since deceased. Such permission can be 
granted only by the Court which parsed the da- 
eree. (27 Cal 488 Ref.)j;Nazhat-ud-dawla Abba 
Hessan Khan vy Prince Wala Kader 
Husain Ali Mirza 110C112. 


2403—O PC O 2ir 1 as, 36, 37 = (1882 Ss. 
232, 649).-Execution application for where to be 
made—Transfer of jurisdiction—‘Uourt which 
passed the decree,” 


The expression ‘the Court which passed the 
decree” in 8, 232 C P C inclndes the Court which 
by reason of a transfer of jurisdiction has 
jurisdiction in respect of the subject-matter of 
the suit. S. 649 OC P Cahonld, if possible be so 
construed asto make it convenient to the 
parties to execute their decrees; the decree hold- 
ere as well as the judgment debtors, 

Udit Narain Chowdury y Mathura Pershad 
Mahati 12C W N 859=35 Cal 974. 


(3) Application by transferee for rate- 
able distribution-Court to which it lies, 


2404.—CPC 021,rl6 §73=( 1883 ss 282 
and 295 ) 

An application by a transferee of a decree for 
rateable distribution to the Court to which the 
decree wae transferred for execution is bad, the 
-same not being the Court * which passed it. ”’ 


Tamezhar Prasad vy Thakur Praead 
26 All 443=A4 WN (1903) 99. 


Notes.—Ref: 1C LJ 515, 
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C PC (1908) 0 24 r 16=1882, $.232) 
Contd, 
(5) Application for execution by the trans- 
feree—Contd 


(4) Discretionary power of Court 


2405.-CPC O031r16=S 232— Execution 
by the as*ignee—Cross-decrees— Discretionary 
power of the court under section 232 U P Code. 


The discretionary power the Courts, have 
under 8 232s to allowing the assigneés of a 
decree to execute it, must be exercised reascn- 
ably. The mere fact of the existence of a cross- 
claim by his judgment-debtor against the 
assignor is nota reasun sufilcient to tefuse the 
issue of execution on the application of the 


as-signee, Krishna Mohini Dossee v 


Kedarnath Chuckerbutty 
15 Cal 446, 


Notes:—Ref: 9 Bom L R 728 ; 31 Rom 463. 


(5) Application merely for recognizing 
transfer—Application for exceution. 


2406—C PC 021 r 16=( 1888, S232 )-Right 
of transferee decree-holder.—No application 
merely for recognizing transfer-Application for 
execution. 


A transferee decree-holder can only apply to 
execute the decree under $232,0 PQ, He ean 
make no application merely for reconizing him 
as transferee and there is no provision of law 
Tequiring the court to recognize the validity of the 
transfer before the transferee applies for execu- 
tion. Ramachandra Aiyar y Subrameiya 
Chettiar. 14M LJ 298, 


Notes.—Fol: 2 M L T 339 : Ref : 31 Mad 234 
=18 ML J 224=4 M L172, 177ML 
J 300, 


2407.-CP P O21, r16=S 232—Recogni- 
tion of transfer by Court. 


A Conrt charged with the exeention of @ 
decree has no other @iscretion with regard to 
noticing a transfer thereof than that which is 
given to it by 8208, which only applies to cases 
where the transferee can and does come forward 
to claim exeention for himself, instead of the 
original decree-holder, Bharut Chunder Roy 
vy Nazir Ali Khan. 10 WR 354, 
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—Vontd, 


(5) Application for execution by the trans- 

feree—Contd. 

(6) Execution by assignnee—Notice to 
transferor and to judgment-debtor. 
2408—C P CO2l, r 16=( 1853 s 3232) 

—Assignment of decree—Civil Procedure Code 

(Act XIV of 1sg2 ) Sec 232, 

No exeention of a decree can proceed at the 
instance of an assignee from the judgment-cre- 
ditor unless notice has been served both »pon 
the transferor and the judgment-debtor. The pro- 
vision as to such notice in section 252 is impe- 
Tative and makes such service a condition prece- 
dent to the execution. It is not enough if 
Notice has been served upon the judgment— 
debtor alone. Srecnath Das vy Achutananda 
Mahanti, 11C LJ 354=6 Ind Cas 262. 

2409.-C PC Ozlr 16=(1882 S 232).-Assi- 
Bnee of decree—Application to transmit decree 
for €xecation—A pplication for execution-Notice, 

40 application by an assignee of a decree to 
transmit the decree to another court for execu- 
tion was treated an application under @ 232 and 
Notice issued to the assignor and the jadgment- 
debtor, Semble: —Tuat the practice in Culcutta 
is not to treat an application to transmit decree 


88 one for execution and issue notice. 
Nundo Lal y Chutterput Sing. 29 Cal 235, 


(7 ) Separate suit.) 


2410.—0 PG 0 2ir 16=s, 232—Execution 
of mortgage decree by assignee,— 


By a deed, 2nd July 1876,, ¥ mortgaged pro- 

' Perties Nos, land 2 to A, and subsequently by 
Separate deeds he again mortgaged the same pro- 
Perties respectively to Band C@. C afterwards 
Purchased ¥'s cquity of redemption in property 
No 2, and on the 19th November 1880 A obtain- 
€d a mortgage decree against }, which hesold to 
B who now sought to executeit. C was merely 
benamidar for B, Held that, on B consenting 
to allow property No, 2 to be first sold free of 
all incumbrances, it as necessary for B to pro- 
ceed by regular suit. Yakoob Ali Chowdhry 
y. Ram Doolal, 18C LR 272 
(8) Application to be placed on record as 
transferee of decree—Suit to be declared 

such transferee 


_ 2411.0 P 0 (1908)0 21 r 16, s 47 ( =Civ 
Pro Godo, 1882 ss, 232, 244)-lxecution of decree, 
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C P C(1908) O 21 r 1674882, S. 232) 
-Contd, 


(5) Application for execution by the trans- 
feree—Contd, 

Wherea person, alleging himself to be the 
transferee of a decree, had made an application, 
under s 232, to be entered on the record as auch 
transferee and that application had been reject- 
ed, but itdid not appear that the application 
was rejected under such circumstances as would 
debar the applicant from making a fresh ap- 
plication to the same effect; it was held that 
the applicant was not debarred from bringing » 
suit to have his right as transferee of the decree 


Imdad Husain v Lalta Prasad, 
A WN 1896, 201, 


declared, 


2412.—O PC O 21 r 16=(1882 5,252)—Exe. 
cution proceedings—Death of party, effect of— 
Fresh proceedings, intiation by representatives, 
if necessary—Assignee or legal representative, 
substitution of, if necessary—Conveyance attho- 
rising assignee to carry on allexecution procee- 
dings, effect of—Limitation Act 8, 22, applicabi- 
lity to execution proceedings—Purchaser in 
execution of decree for rent, rights of—Bengal 
Tenancy Act, 8, 148 (/)—Landlord’s interests, 
vesting of, in the superior Jandlord, assignee, dur- 
ing the pendency of execution proceedings— 
Civil Procedure Code, O 23, r 18 and Act XLV of 
188%, 5. 352, 


On the death of an execution-creditor or of» 
judgment-debtor the proceedings do not. lapse, 
and the provisions relating to substitution upon 
the death, marriage or insolvency of parties, do 
not apply to proceedings in execation between 
the decree-holder and the judgment-debtor, 


During the pendency of an appeal in execu- 
tion proceedings on thedeath of the appellant, 
it is open to his legal representatives to apply for 
leave to prosecute the appeal, 


There is no provision in the Code of Civil 
Procedure (Act XIV of 1882) which renders ne- 
cessary the actual substitution of the name of an 
assignee or legal representatives for the validity 
of the proceedings in execution; all that sec 232 
provides is that the assignee should apply for 
execution of the decree and that hisname should 
be brought on the record, 


Section 22 of the Limitation Act (XV of 1877) 
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CP C (4908) 0 21 r 16-1882 S.232) | C P C 4908) 0 21 r 16=(1882, S.232) 


—Vonta, 


(5) Application for execution by the trans- 
feree— Contd. 


applies ouly to suits and does not govern execu- 
tion proceedings. 


8, 148 (7) does not speak of the assignor’s in- 
terest but of the landlord’s interest, 


By the purchase ata sale in execntion of a 
decree for rent due on a patniand by the subse- 
quent service of notice under section 167 of the 
Bengal Tenancy Act, the purchaser supersedes 
the rights of both the putnidar and durputnidar 
and becomes entitled to realize rent directly from 
the tenants and their landlords and 
be maintained that the landlord’s 
not become vested in the purchaser. 


it cannot 
interest has 


When a landlord obtains a decree for rent and 
applies for execution of that decree and during 
the pendency of the execution proceedings the 
interest of the landlord, by operation of law, vests 
in the superior landlord who thereby becomes 
the direct landlord of tenants, and the interest 
of the landlord in the decree or rent is transferred 
to the superior landload who is authorised to carry 
on the execution already initiated,in the name of 
either the assignor or the assignee, s 148 (/:) does 
not debar the superior landlord from executing 
the decree for rent in the same manner 
landlord decree-bolder might haye done, 


ag the 


The Court is bound to allow execution at the 
instance of the recorded decree-holder unless in- 
timation has been given in the regular way pre- 
scribed by law for the admission of another per- 
son who obtains leave to carry on execution as 
an assignee, 


The Court may, however, if satisfied that the 
decree has really been assigned, direct that the 
proceeds realized are not to be taken out by the 


recorded decree-holder but retained for the be- 
nefit of the assignee. Monmotho Nath y 
Rakhal Chandra. 10 CL J396 


=8 Ind Cas 324=14 C W N 752. 


(9) Sale of property, the subject of-Right 
to execute the decree 


2413.—OP CO 21 r 16=(1883 S, 233),— 


The eale ot property for the possession of 
a 








—Contd, 


(5) Application for execution by trans- 
feree—Concld. 

which the yendor has obtained 4 decree, does 

not, necessarily carry with it the right to execute 

the decree, 


‘The vendor obtained a decree for possession 
of certain property. He sold portions of the pro- 
perty to the respondents who applied for exe- 
cution of the decree. Held that no application 


could legally be made to execute the decree 
under S, 232 of the C P C. Hansrajpal v 
Mukhrsji. 4ALS5759= 


A W N (4907) 280=30 All 28. 


(10) Decree Maintenance—Transferee 
of decree yalid 


2414.—C POO 21r 1G=(1882 s 233.)—De- 
cree for maintenance—Arrears accrued.— 


Where under a decree for maintenance some 
arrears had accrued due and the same had been 
transferred to another, 


Held, that the transfer though not of whole 
decree could be recognized under section 232 
of the Civil Procedure Code. Endoori y, 
Ayyalu 6MLT 294. 


6 ASSIGNMENT OF RENT DECREE. 


2415.—C P 0 021r 16=S 232—Bengal Te- 
nancy Act s 148 (/)—Execution of a decree for 
arrears of rent by its assignee. 


S. 148 of the Bengal Tenancy Act does not 
protect the assignee of a decree for the arrears 
of rent made before the Tenancy Act if be pro- 
ceeds to execate itafterwards. But the Court 
executing a decree cannot refuse execution when 
the assignment had been recognised by the Court 
under s 232 before the Tenancy act came into 
Koilash Chunder Roy vy Jodo Nath 

14 Cal 380. 


force. 
Roy. 
Notes.—Ref: 1 C L J 500. 


7 DECREE FOR THE PAYMENT OF MONEY 
AGAINST SEVERAL PERSONS TRANS- 
FERRED TO ONE OF THEM 


(41) Payment by debtor to assignor before 
notice—Assignee prevented from exect- 
ting against debtor 


2416.—C PC 0 21,r 16 (=s. 208, Civ Pro 


a 
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€ PC 4908) 0 21 r 16-(4882,S.232) |C P C (1908) O 21 r 16=(1882, S 232) 


=Contd, 
(7) Decree for the payment of money 
against several persons transferred to 


one of them—Con/d. 
Gode 1859) —Joint decree-holders—Assignment 
by one to the other.— 


Two créditors obtained a joint decree against 
a debtor, their interests in the decree being 
clearly defined. One of the creditors assigned 
his interest to the other, and under s. 208 of Ciy. 
Pro, Code the Court ordered execution in favour 
ofthe assignee solely. The assignor petitioned 
the Court and got an order cancelling the assign- 
ment and recognising him as one of the decree- 
holders. The assignee who appealed against the 
order got an injunction restraining the debtor 
from paying the assignor. The appellate Court 
declared that the decree belonged to the assignee 
solely. Before the injunction was servedon the 
debtor, be paid the assignor, the amount of the 
decree, Held that the assignee could not exe- 
cute against the debtor. Bertola y. Jeewun 
Ram 29 PR 1871. 


(2) Attachment ofdecree by one of the 
judgment-debtors—Execution of his own 
decree 


2417.—O PC O 21 rr 16; 58 =(1882 ss 233, 243 
—Deoree against several persons—Attachment 
does not vest ownership—Attached decree cap- 
able ofexecution against co-judgment-debtors— 
Oode of Civil Procedure (Act XIV of 18838) ss, 
138, 273—Distinction between attachment and 
assignment of decree, 


The rule that, when a decree is assigned, 
one of seyeral judgment-debtors cannot take out 
execution, is founded on the ground that, by pur- 
chasing the deoree, the assignee of it has dis- 
charged it and the decree no longer subsists, 
and his only right ia to claim contribution from 
the other judgment-debtors. In the case ofa 
-decree which has been attached, the person, who 
has caused it to be attached, has not acquired 
the Ownership of the decree and the person who 
attaches it iacompetent todo what the original 
decree-holder may have done Hence,where a per- 
son attaches a decree against himself and several 
others, in execution of a decree obtained by bim 
“against his decree-holder, eld he is competent 
to take out execution ofthe attached deoree 
gainst co-judgment-debtors. Kalyan Singh y. 
jamber Singh 6 AL J 564=2 Ind Cas 626. 





—Contd, 

(7) Decree for the payment of money 
against seyeral persons transferred to 
one of them—Contd. 
(3)\Assignment of the mortgage decreeto 
one of the mortgagors—Validity. 


2418 —C PC 021 r16=1882, S. 282—Exe- 
cution of a decree—‘‘A decree for money against 
several persons,” meaning of. 


The expression “‘a decree for money against 
several persons” in S 232 of the Ciy Pro Code, 
1882 signifies a personal decree for the payment 
of money against two or more defendants jointly. 

Where a mortgage-decree calls upon all the 
judgment-debtors consisting of mortgagors and 
transferees of equity of redemption without dis- 
tinction to pay up the decretal amount, and 
directs that, upon that failure to do so, the 
mortgaged properties will be sold, the decree is 
not a personal decree within the meaning of 
$ 232 of the Civ Pro Code. Laldhari Singh 


y Manager Court of Wards Bhapatpura 
Estate 14 CLJ 639 


2419—C PCO 4lr 16=S, 232 of 1882— 
Transferee decree-ho]der—Assignment by one 
Only of several decree-holders~ Duty of Court 
executing decree, 


There is:no prohibition in law against one of 
several decree-holders assigning his interest un- 
der the decree to a stranger. But whether such 
an assignment ought to be recognised under 3, 
23z by a Court executing the decree must depend 
upon the circumstances of each case. Generally, 
the Court will recognise such an assignment, un- 
leas the judgment-debtor or the Other decree- 
holders show that they will be prejudiced there- 
by. (17 Cal 341, followed.) Muthu Narayana 


Reddi y. Balakrishna Reddi, 19 Mad 806=— 
6MLJ172, 


(4) Decree transferred to one of the per- 
sons against whom it is passed—Execution 
by the transferee. 


2420—CPCO 2ir 16=( 1882 S, 132 )— 
Decree—Execution—1 ransfer of decree by ope- 
ration of law—Decree transferred to One of the 
persons against whom itis passed as the legal 
representative of a deceased and against the pro- 
perty of the deceased — A decree for money 
against several persons, 
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C PC 4908) 0 21 r 16=(1882, $.232) 
-Oontd, 

(7) Decree for the psyment of money 
against seyeral persons transferred to 
one of them—Contd, 

A decree was passed against P, as the legal 
Tepresentative of his brother A ( deceased ), and 
against S,as the legal Tepresentative of her father- 
in-law,L (deceased). The decree directed that the 
Plaintiff ( decree-holder ) should recover Rs. 
32,748 and costs from the property of each of the 
two deceased above mentioned. After making 
other provisions the decree provided “ it will 
also be decided during the execution proceedings 
as to how far the heir defendants are personally 
liable in this suiv’, The plaintiff died soon after 
obtaining the decree, which was transferred by 
operation of law to his heir P. Subsequently P 
applied to execute the decree against S.The Court 
rejected the application for execution upon the 
ground that it was a decree for money against P 
and S “ jointly as well as severally ”. 


Held, (1) that there was nothing in the de- 
cree which saddled P and S with any personal 
liability to pay money,either jointly orseverally. 
That question was expressly reserved by the de- 
cree for determination in the course of execution 
proceedings. 


(2) that the amount of Rs, 33,748 and ecsts 
which was recoverable under tae decree was 
made payable not by P and S personaily but out 
of the property of the deceased A and L. 


(3) that no doubt by reason of the direction 
in the decree that: the question of the personal 
liability of P and S shonld be determined in 
execution proceedings, there might subsequently 
be, when that liability had been determined, a 
decree for money against them: but till then it 
Was a mere contingency, which could not make 
the decree as it existed a decree for money 
against P and S. 


(4) that, therefore, S. 252 of the Civil Proce- 
dure Code presented no bar to the decree of P 
being executed against the property of L in the 
hands of S. 


The expression “ a decree for money against 
seyoral persons “ in S, 232 of the Civil Proce- 
dure Code, 1882, meansa personal decree for the 
payment of money by two or more defendants 
jointly. Clause (4) of S. 238 does not extend toa 
decree which may become a decree fox money 
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636 


C P C (4998) 0 21 r 16=(1882, S. 232) 
-Conta, 

(7) Decree for the payment of money 
against several persons transferred to 
one of them— (Contd. 
against several persons on determination by the 
Court. It applies only where in the decree there 
is a distinct order upon the defendants personally 
to pay the money, Panachand y. Sundrabai, 

9 Bom L R 409=31 Bom 808, 
(5) Contribution suit, 

2421-0 PCO air 16=( 1982 §. 232) cl, 
(4)—Decree for money—Assignment in writing— 
Transfer to one cf the judgment-debtors—Execu- 
tion proceedings by the trapsferee,— 


It was directed by a decree that N should pay 
Rs. 90 and Rs. 11-5-3 as costs, and A should pay 
Rs. 30 with Rs. 3-12-4 as costs, A afterwards 
took a transfer of the decree to him by an assign- 
ment ia writing,and applied to execute it againat 
N tothe extent of the Rs.90 and Rs, 11-5-3, 
The application was rejected on the ground that 
it came witbin cl, (4) of S, 233 of the Civil 
Procedure Code, 


Held, that the decree for money so far as it 
Telated to the Rs. 90 and costs was not a decree 
against several persons but against one person,that 
is N and g0 far as that part of the decree was 
concerned, the transfer did not fall within cl, @), 
of S. 233 of the Civil Procedure Code, 


The purpose of cl. (6) of S, 232 of the Civil 
Procedure Code was not to deprive the transferee 
of a decree who might happen to be one of the 
judgment debtors of all right,but to impose upon 
him the duty of proceeding by what was consi- 
dered a more appropriate, that is, a suit for con- 
tribution, Anant Vinayak y. Nagappa 
Subraya, 10 Bom L R 89=82 Bom 195 

=3MLT175. 


2422—0 P O O 31r 16&S. 232 of 1882—Co- 
debtor—Contribution. 


If one debtor satisfies the judgment and takes 
an assignment Of it, he cannot enforce it by exe- 
cution or in any way against his co-debtors; his 
only remedy is to sue them for contribution, _ 
Narayan y. Bhau, 1889 P J 262, 


(6) Joint-decree, 


2423--0 PCO 21 r16=S. 233 of 1882—A 
money-decree transferred to one of the several 
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CPC (1908) 0 21 r 16=(4882, S.232) 
= ~Conta, 


(7) Decree for the payment of money 
against several persons transferred to 
one of them—Concid. 


co-jadgment-debtors — Joint decree,— 


4 had mortgaged certain property with 3B. 
Afterwards C purchased it in execution of a de- 
eree against A bya third person. B brought a 
Suit upon his mortgage-bond against A and C, 
for the sale of the mortgaged property and for a 
personal decree against A. B then assigned his 
right to C who applied for execution under S. 
232, A objected on the basis of proviso (2?) of 
8.332. Held, that proviso( b )S. 232 applies 
only to decrees for money personally due by two 
Or more persons; and that B’s decree against A 
and C not being a personal decree against O, U 
@s assignee of B was entitled to take out execu- 
tion. Lalla Bhegun Pershad y. Holloway, 


11 Cal 393. 


Notes:—Ref: 9 Bom L R 409; 31 Bom 308; 
10 Bom L R 89=33 Bom 195. 


(7) Ground for refusing execution 
to purchaser. 


2424-—U PC O2lr 16=S. 232 of 1682— 
Joint decree—Purchase of decree by creditor of 
One of several judgment-debtors—Probability of 
decree being executed against another judgment- 
debtor,— 


A decree for daniages and costs baying been 
obtained against P and O, A, to whom P was in- 
debted and was about to assign property as secu- 
rity, in order to prevent P being adjudicated an 
insolvent, and with a veiw to execute the decree 
Sgainst C if possible, purchased the decree. A 
applied under s. 282 of the Code of Civil Pro- 
eedure, for leave to execute the decree. This appli- 
cation waa rejected hy Kernan J on the ground 
that the decree was certain to be executed again- 
at C and not against ? under whose orders and 





for whose benefit C acted when he infringed the 
right of, and became liable in damages to, the 
Plaiotiff in the suit, eld on appeal that the 
benefit likely to bo gained by P bythis transac- 
tlon was no sufficient ground for refusing leave 


to A to executs the decree,Agra Bank v Cripps 
8 Mad 465. 


we 


DIGEST 1811-1912. 638 


C P C1908) 9 21 r16=4882, S. 232) 
—Uontd, 
8 RIGHT OF ASSIGNEE TO SUE FOR RE- 
FUND OF THE PRICEOR FOR DECLARA- 
TION OF HIS RIGHT 


(1) Suit for declarstion—Maintainability 
of. 


2425.—C PC O 21 r 16=( 1882 section 282 ) 
—Application by assignee rejected. 


A suit by an assignee of a decree for a decla- 
Tation that he is entitled to execute » decree can- 
not be maintained if the plaintiff has allowed 
an order dismissing an application under Section 
233 to become final (1 A L J 6L followed. 20 all 
539 Dist.) Amanat-ul-lah Khan vy Sardah 
Parshad. 3ALJ 428=(1906)A WN. 

133=28 All 618. 


2426.—C PC O 21 r 16=( 1882 s, 232.) 


Transferee’s suic fora declaration thst an 
assignment of the decree is valid—How far his 
right to execute the decree can be decided 
that suit. 


in 


The court passing a decree that an assignment 
of adecreeis valid should simply decide as to 
fanctum and validity of assignment. It is within 
the province and discretion of the executing 
court to declare that the assignee is entitled to 
execute, (14 Mad 478 Ref,) Bommanapati 


Veerappa y Chinnakunta Srinivasa Rao. 
26 Mad 264, 


Notes:— Refl4 M LJ 401, 
FB. 


Fol 28 Mad 60. 


(2) Suit fordeclaration of applicant's 


right to execute the decree. 


2427.—OP © O 41 r 16=S.282—Application 
for execution by beneficial hdlder of decree-Appli- 
cation dismissed —Right to execute the decree. 
Held that where anapplication unders. 232 
of the Code of Oivil Procedure by a person alle- 
ging himself to be beneficially entitled under a 
decree to execute such decree has been rejected, 
it is still competent tothe applicant (no appeal 
lying from the order under s, 232 rejecting his 
application) to bring a separate suit for a decla- 
ration that he is the person entitled to execute 
the decree, (7 All 457 and 12 Cal 105 referred to) 
Sheoraj Singh y Amin-ud-din Khan. 
20 All 539, 
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CP C i908) 0 21 r.16=(1882, S.232) 
—Vontd, 

(8) Right of assignae to sue for refund of 
the price or for declaration of his right 
—Contd. 

Notes:—Doubt: 28 All 613=3 ALJ4318= 

(1906 ) WN 188, 
(3) Execution disallowed—Suit by trans- 
feree for decretal amount. 

2428—CPCO% r 16=S 232—Applica- 
tion of transferee of decree for execution disallow- 
ed—Declaratory decree, 

The transferee of a decree for costs, associa- 
ting with him the transferor, made an application 


under s. 232 of the Civil Procedure Code to be 
allowed to execute the decree. The application 
was opposed by the judgment-debtor and waa 


rejected and the Court referred the transferee to 
a regular suit, After taking various proceedings 
ineffectually he instituted a suit for the recovery 
of the sum to which he was entitled as costs »n- 
der the decree transferred to him. Held that the 
plaintiff as the holder of the decree by  assign- 
ment could only recover the amount under it by 
executing the decree, and not by a separate suit 
but that he was entitled to have a decree decla- 
ring that the assignment to him of the decree 
holder's rights under the decree was valid, 
and gave bim a right to execute it 
and that the Court’s order under s 32 which 
disallowed the execution, was an improper one, a 
suit for this relief being maintainable; for, there 
being no appeal from orders nnder g, 232, there 
would otherwise be no remedy; and that, looking 
at the plaint and the issues on which the parties 
were divided, and the fact that the Court which 
refused the plaintiff's application for execution 
referred him to a regular suit, this relief might 
Properly be given inthe present suit. Per Muh- 
mood; J; that the suit was maintainable, inas- 
much as the present plaintiff never having been 
accepted on the record as holder of the decree 
the questions which were disposed of by the Conrt 
execution of the decree as between the plaintiff 
and the judgment-debtor, conld not be Tegarded 
as questions with s, 244 of the Civil Procedure 
Code, Ram Bakhsh y Panna Lal. 7 All 457. 
Notes:—Fol 20 All 549. Con: 16 All 483, 
(4) Dispossessed of property—Disputing 
rightiof decree-holder to be put into 
possession. 
2429,—0 P 0.0 31 r 16=(1882 s, 232,)—suit 
by. 
' 
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CPC (1908) 0 21 r.16=(4882, $.232) 


~Contu, 


(8) Right of assignee to sue for refund of 
the price or for declaration of his right 
— Contd, 

Held, that a tenant or mortgagee 
of a muafidar could not claim to retain the land 
after the grant had been declared to be Tesu- 
mable in proceedings fairly conducted between the 
grantor and the grantee. Held, further, that tha 
plaintiff not being a party tothe decree for 
possession passed against defendant No, I should 
not have been dispossessed in execution but having 
been dispossessed he had to prove his right toa 
decree for possession; and the defendants No 2 
to 5 having proveda Superior right to the posses- 
sion of the property his suit was properly dis- 
missed, Gaya Parshad y N Tasadduk 
Husain 6 OC 110, 
(8) Suit by transferee to establish his right 
2430-CPCO?lr 16=S.232-Pre-emption suit 
~Execution of decree—Transfer of right to execute 
decree for present possession, right of ownership 
being reserved—Refusal of execution Oourt to 
allow transferee to execute decree—Procedure— 
Civi! Procedure Code. 1852, Sections 232, 244, 

In September 1880 M. and others soldjthe house 
in dispute to J.S. and S, D., who in July 1883 
obtained possession thereof from certain mort- 
gagees. In 1884 one A, D, sued for pre-emption 
in respect of the sale of 1880, and on the 11th 
December 1884 obtained a decree for pre-emption 
payment of Rs. 170, and was awarded 
Rs. 64-3-0 for costs, A. D, deposited the 
Rs, 170 into Court on the 3rd January 1887, but 
on the 6th July 1887 one J, in execution ofa 
decree against A. D., attached and realized 
Rs. 103-9-0 out of the said Rs, 170. On the 36th 
June 1888 the appeal, which the vendors had 
preferred to the Divisional Judge, was accepted, 
whereupon A. D. appealed to the Chief Court, 
whicb, after a remand for further inquiry, allowed 
the appeal and decreed the claim with costs 
throughout, in favour of A. D., by an order dated 
37th April 1591, and to the following effect: “It is 
ordered that the decree of the Divisional Judge, 
Sialkot, dated 25th April 1889, beset aside, 
anda decree be passed to the effect that® if 
plaintiff deposit Rs. 170, or that portion of 
the money which has not already been de- 
posited, within two monthsfrom this date he 
can take possession by pre-emption of house 
No, 81, situate in Mauza Ferozewala, It is fur- 
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-Contd, 


(8) Right of assignee to sue for refund of 
the price or for declaration of his right 
—Contd. 


ther ordered that defendunts, vendors, should 
pay the costs incurred by plaintiff in all the 
Oourts.” It was admitted that A. D. paid 
nothing into Court subsequently to the said de- 
cree, but the judgment-debtors owed him Rs. 
134-3-0 for bis said costs, and the balance of Rs. 
35-14-0 was more than covered by the sum of 
Rs. §3-6-6 which the judgment-debtors had reco- 
yered from A, D. on account of costs and which 
they had to refund. On the 28th August 1892, A 
D, while reserving to himself the right to redeem 
the house from mortgage, sold his right <o exe- 
cute the said decree for present possession and 
Costs awarded to one R. R , who thereafter applied 
for execution of the decree. This application 
having been refused by the Divisional Judge, on 
appeal, whose order was confirmed by the Chief 
Court, R. R, as transferee of the decree, subse- 
quently instituted the present suit for possession of 
the ssid house and for a certain sum of money 
alleged to be due by way of costs, The first Court 
granted R. R., a decree as prayed for, but the 
Divisional Judge, on appeal, varied the decree by 
oné declaring that assignment of the decree of 
the Chief Court by A. D. in favour of 
R. R. was valid and gave R. R. a right to 
execute the said decree, notwithstanding 
the order of the execution Court disallowing 
the said assignment. J. S. and S. D. appealed 
to the Chief Court, and it was contended on their 
behalf that (1) the Divisional Judge should not 
have given plaintiffs the declaration contained in 
the decree (a) because it was not asked for, and 
(b) because the relief claimed by plaintiff had 
been already refused him by the execution Court 
under Section 244, which order was a decree and 
could not be calledin question in a subsequent 
suit ; (2) even if the suit did lie, a decree should 
not have been passed that plaintiff was entitled 
tO execute the decree uf the Chief Oourt of 27th 
April 1891, the said decree having lapsed owing 
to the failure of plaintiff to pay Rs 170 into Court 
within the allotted period; and (3) the right to 
execute the decree for pre-emption could uot be 
assigned 

Held, as to the first contention, that the Divi- 


sional Judge, while refusing to give a decree for 
Possession of the house and recovery of the costs 


Ill C.C. 41 
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CPC (4908)'0 21 r 16=4882,S.232) 
=Contd, 


(8) Right of assignee to sue for refund of 
the price or for declaration of his right 
—Contd. 


incurred by A.D, in the pre-emption suit was 
entitled to declare that plaintiff had a right te 
execute the pre-emption decree and further, that 
inasmuch as R. R. was admittedly the assignee of 
A. D, the refusal of the execution Court, under 
Section 233 of the Code, to allow R. R. to execute 
the decree, was final, and gave R. R. a cause of 
action against the judgment-debtors which he 
could enforce by regular suit. (765 PR 1890, F 
B cited and followed. ) 


Held, as te the second contention, that, upon 
the facts as proved, A D. had duly deposited the 
Rs. 170 before the 27th April 1889, and that upon 
that date there remained no portion of the said 
sum to be deposited, 


Held, as to the third contention, that A, D, 
was entitled to sell his right to execute the decree 
for costs and present possession of the house, 
retaining his rightsas owner and merely giving 
the vendor a right to present possession, 


Semble: Evenif A. D,had transferred the 
proprietary right in the property to R. R, 
the latter would have been eutitled to execute 
the decree, such transfer operating a fresh 
sale of the property and conferring a fresh 
cause of action upon pre-emptors, which, 
however, could only be asserted in a regular 
suit and not in proceedings for execution of the 
decree so transferred, Jovala Sahai y 
Ram Rekha, 78 P R 1896, 


(6) Right of assignee. 


2431.—C P CO 21r 16=b, 232 of 1882, 


Where Sobtaineda decree for possession 
against D P the person in possession, and sub- 
sequentlyina suit brought by J P claiming the 
property againstS, adecree was passed in the 
terms of acompromise, whereby § consented 
that J P should execute his decree-—-/7eld that J 
P was entitled, under s. 208 Vivil Procedure 
Code, to recover possession in execution of S's 
decree trom DP, although D P had not been 
made a party to the second suit. Doorga Per- 
shad Singh y Lalla Juggunnath Pershad, 

4 uy W 34; Ed 1878, 41, 
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CPC 1908) 0 21 r 16=(1882, S. 232) 
-Contd, 


(8) Right of assignee to sue for refund of 
the price or for declaration of his right 
— Contd. 


(7) Decree for plaintiff—Right of sssignee 
to execute the decree. 


2422 —0 PCO 211r16,022r [0=(1882 as, 
352, 872)—Assignment of decree by plaintiff 
pending suit. 


Where the plaintiff in a pending snit assigned 
the decree to be passed inbis favour, to a third 
person but the suit was allowed to proceed in 
the name of the plaintiff alone, and the final de 
cree was passed in his favour, 


Held that the plaintiff's assignee was not 
entitled to execcte the decree asthe transferee 
decree-holder under sec 232 of the Code of Civil 
Procedure as there was no decree in existence at 
the time the assignment was made, (16 Mad «29 
Ref to; 21 Mad 388 Dist.) Basroor Vittal 
Bhandari y Ramachandra Kamthi. 


2MLT197=17 MLJ 9391. 


(8) Omission to make formal application 
to execute it. 


24338—O PCO2Ir 16=S. 232 of 1882— 
Assignee’s right of execution—Omission to make 
formal application,— 


The decree holder applied for the execution 
of the decree and ponding the execution proceed- 
ings assigned the decree, The Court execnting 
the decree can recognise the transferee as a per- 
son to go on with the executioneven if he has 
omitted to make a formal application for execu- 
tion, such omission being merely an error of pro- 
cedure not affecting the merits of the case. 


Dwar Baksh Sirkar y. Fatik Jah, 
26 Cal 250=3 C WN 222. 


Notes:—Fol: 27 Cal 670; 25 Mad 529; 28 Mad 
87=14 ML J 474. Ref? 6A LJ 71 FB; 
41 All 82 FB, 
(9) Right of vendee when execution is 
refused—Right of suit. 


. 
2484.—C PC O 21 r 16=S, 232 —Sale of de- 
eree-holder’s interest under a decree, 


The assignee for value ofadecree obtained 
by two persons, of whom one was a minor, appli- 
ed:for execution of the decree, but his application 


DIGEsT 1811-1912, 644 
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-Conéd, 


(8) Right of assignee te sue for refund of 
the price or for declaration of his right 
— Contd. 


was refused under Civil Procedure Code s. 232, 
He now sued to recover from his assignor the 
sum paid by him for the assignment. Held that 
the plaintiffwas entitled to recover, Rama- 
sami y Basavappa. 16 Mad $25. 


(10) Notice to judgment-debtor-Attach- 
mentis issued before hearing judgment- 
debtor's objections. 


2435—O0 PC 0 21r 16 and ss, 99, 151—De- 
cree—Assignmeat of decree—Fxecution of de- 
cree—Illegality—Irregularity—Practice. 


The assignee of a decree applied to the Court, 
under O XXI. r 16 of the Code of 1908, for no- 
tices to the transferor and the judgment-debtor, 
on the 18th June, 1910. He applied at the same 
time for attachment by seizure of the goods of 
the judgment-debtor in his shop. On the same 
day notices were issued by the Court and also a 
warrant of attachment. Before any objection 
bad been heard on the part of the judgment-de- 
btor, the property was attached in his shop by 
seizure on the 20th June 1910, The objections 
were heard on the 26th June, and on the 6th 
August, 1910 the Court held that the assignee 
war entitled to execution of the decree against 





the judgment-debtor, The lower Court held that 
the procedure adopted was a mere irregularity 
and the proceedings in attachment should not he 
set aside. Held, that the procedure adopted was’ 
unlawful and not merely irregular, inasmuch as 
the objectionsofthe jadgment-debtor had not 
been keard before the attachment, which was a 
step in the execution proceedings, had been or= 
dered, Kassum Goolam vy Dayabhai. 

13 Bom L R 973. 


(14) Right of third person, claiming un- 
der independent title, to property sold in 
execution. 

2436—C PCO 21, r 16—Ss. 282, 855— 
Assignment of decree, to question validity of as- 
signment, 


A person who sets up @ totally independent 
title in himself to property which has been sold 
in execution of a decree against another as that 

wother’s property, cannot be allowed to object 
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=Conta, 


(8) Right of assignee to sue for refund of 
the price or for declsration of his right 
—Contd. 
that, although the order for execution was made 
by a Court of competent jurisdiction in the exer 
cise of its discretionary powers, there was no legal 
evidence to support it, and, therefore, that the 

gale under it was null and yoid. 


A having obtained a decree on a mortgage of 
a house, sold the decree to the plaintiff, who ob- 
tained execution and purchased the house at the 
execution sale: 


Held, that the defendant who had obstructed 
the plaintiff in obtaining fossession claiming 
under a mortgage froma third person, who, he 
alleged was the true owner, could not dispute the 
Validity of the assignment to the plaintiff on the 
ground that A, who was merely an agent for 


‘another, had no authority, under his power of 
attorney to transfer the 4ecrée. Shaligram v 
Hanmantram. 1882 PJ 149. 


(12) Suit by assignee to establish lien 
under the deed on property subsequently 
sold. 


2437—C P CO 21. r16=S, 232—Assignment 
of money decree obtained on specially registered 
mortgage-decree—Suit by assignee to establish 
lien under the deed on property subsequently 
sold—Validify of assignment—Registration Act 
(CXX of 1866) Section 62. 


laintiff sued, as the assignee of the rights 
and interest of the holder of a money decree-ob- 
tained upon a specially registered mortgage-deed 
against the defendant, to establish a lien under 
the,said deed with respect to certain of the mort- 
gaged properties sold to the defendant subse- 
quently to the date of the money-decree. 


Held, that the decree obtained under the 
mortgaged deed specially registered undor the 
provisions of Section 53 of the Registration Act 
of 1866, conld not be held to be non-assignable, 
‘and therefore incapablo of being executed by the 
plaintiff, simply because the bond itself so regis: 
tered could not be sued upon by the assignee 
“summarily, as Section 23% of the Code of Civil 
"Procedure allows a Court executing a decree to 
"Permit such decree to be executed by the assignee 


and there is no provision disabling an 
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-Contd, 


(8) Right of assignee to sue for refund of 
the price orfor declaration of his right 
~ Coneld. 


assignee of a decree obtained under a specially re- 

gistered bond from obtaining such permission, 

Mussammat Makhni y Adjudhia Pershad 
P R 142 of 1882. 


9 APPEALS FROM ORDERS UNDER 
THIS SECTION. 


(1) Recognized as legal representative— 
Appeal. 


2438—CP CO 21,116 ;S. 47=( 1882 Ss, 232 
244 )—Applicant to be recognized as legal repre- 
sentative—Separate suit: 


The proper remedy for a person whose appli- 
cation for being bronght on the record represen- 
tative of the deceased judgment-creditor is dig- 
missed without inquiry, is an appeal from the 
order, and not a separate suit for declaration, 
(25 Mad 548 Ref ) Kunhammad vy Amad, 

16 ML J 27, 


2439—0 PC 0 21, 16;S. 47 = (1882 S, 332, 
344 ) —Appeal—Order refusing to recognise trans- 
feree of decree. 


An order passed under s. 282 of the Civil Pro- 
cedure Code refusing to recognise the transferee 
of a decree may, for purposes of appeal, be re- 
garded as an order under S, 244, and is hence 
appealable. (25 Mad 8x5 Not Fol.) Subbuthaya 


mmal y Chidambaram Asari. 25 Mad 388. 
Notes.—Ref: 6 ML T 273, 


(2) Assignee ofadecree and the judg- 
ment-debtor—Question js decided—Deci- 
sion is appealable, 


2440—C PO 0 21, r 16; S47=( 1882 $5,239, 
244), 


Whenas between the assignee Of a decree 
andthe judgment-debtor any question is decid- 
ed which falls within thescope of S, 244 CPO 
the decision is appealable. (3 Cal 371;11 Bom 
5/6 ; 26 Cal 250 ; 27 Cal 670: 16 All 483 ref, 
1f Cal 393 and 7 Ali 457 dist. ) Chhojmal 


Sepani vy Govind Prasad Mahajan. 
15 CPLR69, 
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-Contu, 


(9) Appeals from orders under this 
section—Contd. 


(3) An appeal lay from the order under 
S. 244 


2441-C PCO 21 r16-S, 47=(1882—Ss, 232, 
244)—Appeal: 


When an application by the executor to the 
estate of a Hindu lady to execute a decree which 
fel] to her share upon a partition of her husband’s 
estate between herself and her sons was refused 
on the objection of the sons and the judgment- 
debtors that the lady had only a life interest 
in the decree and that it passed on her death to 
her sons:—Held, that an appeal lay from the 
order under 8S. 244, © P C the question arising be- 
ing a question between the legal representative 
of the lady and the judgment-debtors. 


Hridoy Kant Bhattacharjee y Behari Lal 
Mukerjee. 11C WN 239. 


(4) Assignee—Representative—-Decree- 
holder. 


2442-0 PCO21r16 8.47 = (1882 Act X1V 
of 1882—ss. 232, 244 ) 


Where an application made by the assignee of 

a decree under s. 232 of the Jode of Civil Proce- 
dure, 1882, is objected by a Court, the assignee’s 
remedy lies in an appeal from the order of re- 
jection under s, 244 of the Code of Civil Proce- 
dure, and not in a suit for declaration that he is 
the assignee of the decree, and as such competent 
to executethe same. The transferee of a decree 
isa representative of the decree-holder within 
the meaning of that s.qua the decree. (16 all 
483 Ref: ) Budhan Singh y Salig Ram. 
‘ 1ALJ61. 


Notes;—Fol 28 All 613=A WN 1906, 138= 
BAL J 428. 


(5) Assignee of a decree-holder, 


2443—C PCO 21 r 16=S 232 of 1882, 


When an order of the first Court, which pur- 
ports tohaye been passed under section 252 but 
is in reality one passed under section 244 applies 
eqnally to the original decree-holder and the 
transferee, there is room for second appeal from 
it. An order of the first court refusing to exe- 
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=Contd, 


(9) Appeals from orders under this 
section—Concld. 
cuteadecreeon the ground that it has been 
satisfied by a paymeut to the original decree- 
holder which had not been certified to the court 
cannot be upheld asthat gronnd cannot sustain 
a refusal to execute the decree at the instance of 

the decree-holder, 


Deoji vy Ranchordas. 4CPLR182. 


2444--C P CO 21 r16=S- 232—Appeal— 
Assignee of decree, 


Unders. 11, Act XIII of 1851, no appeal Jay 
from an order passed under s. 208, Act VIII of 
1859, substituting the assignee of a decree in 
place of the original decree-holder, Megh 

Narayan Singh y Radha Prasad Singh 
4BLRAC200,183 WR 224 

See contra, Framji Rustamji v Ratansha 

Pestanji 9 Bom HCR49, 


(6) Order for substitution of name of 
assignee in place of that of decree-holder 
—Appeal. 


2445—0 P00 21 r16,s. 47=(Ss, 932, 244, 
Civ Pro Code 1882) Execution of decree— 


On an application for the substitution of the 
name of the assignee in the place of that of the 
original decree-holder, the following order was 
made: _ 


“That the objections taken by the judgment- 
debtor be disallowed with costs and the name of 
the purchaser of the decree be substituted in 
place of the original decree-holder, and that the 
case be struck off the miscellaneous file and. a 
report be called for from the execution depart- 
ment.” Held that the above order was an order 
coming within the provisions of s, 244 of the Civ. 
Pro Code and not merely an order preliminary to 
something to be done in the execution depart- 
ment, and being such, was appealable. Pesche 

y Aulad Fatima A W N 1891, 87. 


10 LIMITATION & STEP IN AID OF 
EXECUTION. 


(1) Limitation ‘—" 179—Step in aid of 
execution. * ; 

2446—U PCO 21 r 16, 0 22 r4=(1882 8s, 

232 and 368)—Application by transferee of 
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C PC 908) 0 21 r 16=( 1882 S. 232 ) 
-Contd, 


(10) Limitation and stepin aid of execu- 
tion—Contd, 


decree to bring in defendant’s representative on 
record— 


There is nothing in S, 232 of the Code to pro- 
hibit the transferee of a decree from applying for 
and obtaining anorder, under s, 368 of the Code, 
to bring inthe representatives of defendant on 
record. Such an application isa step in aid of 
execution, Mahalinga Moopanar y 


Kuppanchariar 17 ML J485=3MLT 21 
=80 Mad 541. 


(2) Step in execution—Application by 
transferee decree-holder for recognition 
by the Court—Limitation. 


$447—C P C O 21 4 16=(1852) 
Civil Procedure Code S, 232—Application by 
transferee decree-holder for recognition by the 
Court—Limitation Act Art 179 (4). An assignee 
of a decree applied tu be recognised as assignee 
andan order was passed accordingly. 


Held, that the application for recognition by 
a transferee-decree-holder is an application to 
take astepin aid of execution in accordance 
with law; and therefore the execution petition 
presented more than three years after the date of 
decree but less than three years from the applica- 
tion for recognition, is not barred by Art. 179 
4) of the Limitation Act. (14 AL J 393 Ref. 
29 All 801 Fol.) Annamalai Mudaliar vy Rama 
ler 4M LT 72=18M LJ 24=31 Mad 234. 


(8) Question of consideration to assign- 
ment foreign—Limitation Act. 
2448—C P OO 21 r 16=(1882—S, 232)— 

Application for being recognized as transferee— 


Semble-The questions as to whether thére was con- 
sideration for the assignment of a decree or whe- 
ther the consideration is fraudulent and colour- 
able is irrelevant for the purposes of disposing of 
an application by her assignee to have his name 
substituted. But where the application has been 
disposed of on a consideration of the question, it 
will not help to revive limitation under Art. 179 
of the Limitation Act. Inti Khrab Husain v 





Rafi-un-nissa 1907 A W N 39. 
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CP C 908) 0 21 r 16=1882 S.232 
~Conid, 
(10) Limitation and step in aid of execu- 
tion—Concld, 
C PC (1908) 0 21 r 16—Proceedings subse- 
quent to preliminary decrees for redemption and 
sale, See 8 Ind Cas 986, 


11 MISCELLANEOUS. 


2449—C PC O 21r 16; S.60=( 1882 ss, 252, 
266, 273, 284 )—Transfer of Property <Aot (1V of 
1882), s. 89—Civil rules of Practice, Rule 184— 
Mortgage-decree, sale of, in execution, whether 
valid, and passes title tothe purchaser—mort- 
gage-decree how far a money-decree—'Transfer of 
Property Act, scope of—Civ. Pro. Code, s. 273, 
scope of—Jurisdiction of Courts, in the absence 
of specific provisions, 


On the application of ©, the Lower Court 
passed an order allowing execution of 3 mortgage 
decrees against the appellants which were obtain- 
ed by N and purchased by C. C sought to execute 
them at a Court auction-sale held in pursuance 
of @ decree in another suit instituted by C avainst 
N to enforce a hypothecation bond by which N 
had pledged as security the mortgage decrees 
which he held. 


Held that the petition of C for execution of 


the mortgage decree obtained by N had been 
rightly allowed by the Lower Court. 


Per Abdur Rahim, J.—Whether a mortgage 
decree which directs the payment of a certain 
sum of money as well as the sale of the mort+ 
gaged property isto be regarded as a money- 
decree depends on the connection in which the 
question arises. For the purpose of section 273, 
however, a decree for money which is sought to 
be attached in execution includes a decree upona 
mortgage and the effectof s,273 is to prohibit 
the sale of a decree for money which had been 
attached in execution. Butit would be extend- 
ing the application of the section, if itis to be 
held that it has the effect of rendering the sale 
of adecree for money held in execntion altoge- 
ther invalid and without jurisdiction. That sec- 
tion which merely enacts arule of procedure 
cannot be recorded a scope which would indirect. 
ly affect an important question relating to the 
right of the decree-holder to deal with his rights 
under the decree, 


Section 232 recognises the validity of a pledge 
of a decree as security no less than the validity 
ofits saleand there is nothing in reason why, if 
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CPC (1908) 0 21 r 16=1882 S. 232) 


=Vonel t, 
(11) Miscelianeous—Concld. 

a decree-holder can sell his decree, he cannot 
makeit security for hisdebts. It follows there- 
fore that if there is nothing in the law to prevent 
the decree-holder from pledging his decree as a 
collateral security, it must be within the compe- 
tence of the Court which is asked to enforce 
such a contract to order the sale of the property 
pledged. (25 Mad 244 expld. 28 Mad. 473; 28 Bom 
630, 26 Cal. 839; 16 All, 259. Ref;2 All, 290;6 
Mad,418; 20 Cal. 111;16 Bom 582, Ref. 9 All. 46; 
5 All. 142 (157) (PC);10 Bom 444. Ref. 6 Mad 
418 Dist.) Subbaraya Rowth: Minda Nainar 
v Kuppusawmy Aiyangar 

5M LT 278=1 Ind Cas 835. 


—O 21 r16—Change in the 
section—Effect. See 


language of 
14 C WN 922. 


—O 21 r 16—Transfer of deczee—Dne dili- 
gence. See OPC (1908) 848, Case No (913) 
2 All 384. 


—0 21 r 16—See 0 PC (1908) 8 37, 
Case No. (121), 35 Cal 974. 


—0 21 r16—rower to adjournand direct 
persons interested to be made respondents. See 
CPOO41r 20. Case No. 3103, 8CLJ159. 


—O0 21 r 16—Applicalibity and scope of See 
CPCO21r2, Case No. 2198. 12 CLJ 312. 


—O 21r 16—Question—between the legal 
representative and judgment -debtors—appeal, 
See CP C (190s) S47, Case No. ( 505), 

11 C WN 239. 


—CPC(1908) O 21 r 16. See CPO 
(1908) S42 Case No.130. 18C WN 583. 


—O 21 r 16—Application of this rule to 
security bond constituting mortgages. See C P 
OO 84114. Case No 2907, 17M LJ503. 


—0 21ri6—See CPC (1908) S2c13 
Cases Nos, (40—41 ) 8 0C 32. 


—0 21 rP16—Execution of decree—Power of 
Court executing transferred decree to implead 
representative of deceased j1dgment—debtor— 
—Jurisdiction of Court to execnte decreein excess 
of the limits ofifs pecuniary jurisdiction as an 
original Court. See C P C 1908S 47. UCase No, 
203. 70 PR 1897, 
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| CPC 4908) 0 21 r 17=1882 S 245). 


Notes—This rule corresponds to section 245, 
C P Code, 1882 with some additions, alterationg 
and omissions, 


Sub-rule (1) corresponds to para 1 of s, 345 
C P Code, 1882, with some alterations and Omis- 
sions. Thé words “to be remedied” have been subs- 
tituted for the words “to be amended” as the 
word “amended” did not cover the supplying of 
any defect; and the last sentence of the old gec- 
tion, viz:—“If the application be not so amended, 
it shall be rejected,” has been omitted, The other 
changes are mere verbal, E 


Sub-rnle(2)-—This sub-rule is new, and it 
has been framed to remove some doubts which 
hitherto existed, as to whether a defective appli- 
cation for execution can save limitation and to 
set at rest the several conflicting rulings noted 
below, Sub-rule(2) has made it clear that even 
if an application for execution was defective 
when it was filed and subsequently amended, the 
amended application shall be deemed to be an ap- 
plication in accordance with law and to have been 
presented on the date when it was first filed, 





Sub-rale (3)—Corresponds to para. 2 of sec 245 
of the old Code with some verbal alterations, 


Sub-rule (4)—Corresponds to para. 3 of the 
eld section with the addition of the words, “sud- 
ject to the provisions hereinafter contained,” 


The proviso to this rule corresponds to the 
proviso of the old section with some verbal chan- 
ges. For the meaning of the words“ decree for 
payment, of money, ” see rule 90 of fhis Order, 


See Cases under, 


(1) Execution of decree—Applieation 
for Execution amd Powers of Court, 
ete, 

(2) Limitation Act, 1877, Art. 179— 
Natnre of Application-Irregular and 
defective applications. 





2450-OPCO. 317, 17=S.245-Application in 
terms of decree—Dsecree needing correction, 
Onders. 15, Act XXIII of 1861, if an applica- 
tion for execution corresponds with the terms of 
a decrée, it should be admitted. If the decree 
needs correction, the Court execating cannot cor- 
rect it; butitis forthe defendant toap) the 
Court which made the de Bishes oy 
Chowdhry v Bisheshur Bose. 8 W R.,277. 
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—Conta, 


24541-—CP C 0.21 r,17=1883 S.245—Investi- 
gation of titlk—Execation of decree—Act VIII 
of 1859, s, 214, 


Neither s. 214, Act VITI of 1859, nor .15, Act 
XXIII of 1861, contemplated any enquiry before 
the Court, whether the property belongs to the 
judgment-debtor or not. Subjan Bibi vy Sari- 
atulla. S8BLR,AC.,413:12 W R., 329. 


Notes.—See 12 W R 329. 


2452—C PO O. XX) r.17=1882 s. 245— 
Filing decree—Uivil Procedure Code, 1859, s, 215. 


8. 15, Act XXIII of 1861 (Act VIII of 1859, 8 
215), did not make it essential that the decree 
itself should be filed, but only required certain 
particulars specified in s.315, Act VI1I of 1859, 
on which the Judge is empowered to pass orders 
for execution. Sufur Ali y Mohesh Chunder 
Kaug. 4. W R., Mis., 16. 


2453—C P(: 0. 21 r. 17 0. 2), rr. 10, 21, 5.48; 
=(1882—Ss, 245, 230 )—Unverified petition for 
execution— Return for amendment—No saving 
ofthe period of limitation of twelve years. 


An unverified petition may be return for 
amendment under S. 245, O P U.but the fact that 
itiaso returned and represented after being 
amended does not prevent the operation of the 
limitation of twelve years under S. 230, 0. P.O. 
Where, therefore, on the last day of the twelve 
years’ period an unverified application was made 
for exeeution by one who did not produce his 
power of attorney and the petition was returned 
for amendment under S. 245 and was amended 
within the time allowed by conrt,and when re- 
presented was more than twelve years after the 
date of decree, Meld, that the execution applica- 
tion was barred by limitation. Thathachariar 
vy Venkatesa Tawker. 

12M LJ 486=26 Madi01. 


2454—0 P C—O. 21 r. 17—S, 47=(1888 Ss.245 
244 )-Objection by judgment debtor to the 
executability of the decree. 


§. 244 (c) is not intended to apply to a case 
where the juigment-debtor against whom a de- 
cree for sale bas been obtained as the representa- 
tive of the mortgagor tries to set aside the effect 
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of adecree. It refers to proceedings in exeoution 
based on the decree as if the decree was perfectly 
good and valid. (27 Cal. 243 dist.; 19 All. 480, 81 
All. 277, Ib 356 ref to). Khetrapal Singh Roy 
v Shyama Prosad Barman. 32 Cal 265- 


Notes:—Fol: 16 M L J 545, Ref: 30 Mad 26; 
8CLJ 80. 


2455—0 P C—O, 21 r. 17=s, 245—Irregu- 
larity in application for execution—Procedure, 


8. 15, Act XXIII of 186], did not authorize a 
Judge to reject an application for the execution 
of a decree on the ground of an irregularity in 
form. Where the application is irregular, the 
Judge should either return it immediately to the 
applicant for correction, or with his consent 
cause the necessary correction to be made. 
Chowdhry Purladh Moehapattar vy Chow- 


dhry Jonardon Mahapattar. 6 W R., Mis., 15. 
2456—C P C—O.,21,r. 17=S. 245 of 1882, 


In this case while the defendant's appeal was 
pending in the High Court, the plaintiff, on the 
21st June, 1880, took out execution of the Judge's 
decree in their favor for possession, and having 
obtained it, the proceedings were struck off on 
the 17th December, 1880, Subsequently a fresh 
application was made and on the 19th May the 
judgment-debtors were arrested but were released 
on payment of acertain sum. On the 8lst May, 
1881, the defendants’ appeal inthe High Court 
wasdismissed in the following terms:—‘‘The 
lower Court's decree is affirmed and the appeal is 
dismissed.’ On the 27th Jaly, 1881, the plain- 
tiffs again applied to the Subordinate Judge for 
execntion of the Judge’s decree (and not that of 
the High Court) and similar proceedings were 
taken from time totime,upto July, 1884, when 
for the first time the defendants objected that all 
the applications for execution subsequent to the 
decree of the High Conrt were informal and the 
High Court's decree was accordingly time-barred. 
The Subordinate Judge accepted this contention 
in itsentirety, The lower appellate Court rejected 
the application as informal but refused to give any 
opinion asto whether an application for execution 
of the High Court's decree would be time-barred 
ornot. Held that as the error was a mere 
technicul one thaJudge should have allowed the 
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application tobe amended under Ss. 245 of the 


Code of Civil Procedure and sbovld then have 
disposed of it according to law, Ganga Dial 
v Kharsaran. 5 WN 304. 


—O 21 r. 17—Execution of décree—Attach- 
ment—Appeal. See ©. P C (1908) S, 47, Case No 
(569), A W N (1888) 155. 


—0. 21 r.17—SeeC PC06r11. Case No 
1633, 17 Mad 67. 


—O 21 r. 17—Written application for execu- 
tion SeeC P CO 2: r, 11. Case No 234 8. 
21P R1899, 


CPCO2ir 18-S. 246 of 1882 


Notes.—This rule corresponds to section 246 
of the © P Onde of 1888, with some modifica- 
tions. No redical change seems to have been 
made in the meaning; but the old section hasbeen 
Te-arrenged by transposition of some words and 
sentences, and some of its words and phrases 
have been replaced by more appropriate words 
and expressions to make the present rule more 
clear and intelligible. The words 
suits” have been added after the word “‘cross- 
decrees,” in order to show that thie role is ap- 
Plicable to cross-decrees obtained in separate 
suits and not cross.claims under one decree, for 
which provision is made in rulé 19, The addition 
seems to have been made adopting the principle 
laid down in 5 All 272, 


“in separate 


Snb-rule (4) is new; and it has been framed 
in accordance with the principles laid down in 
14 411339 and 9 Cal 479: 180 L R 92, The 
illustration (d) which has been newly added, 
clearly explains the meaning of sub-rule (4). 


“This addendum has been introduced in ac- 
cordance with the views of the Oaleutta and A)- 
lahabad High Courts as expressed in the cases of 
(9 Cal 479) and (14 All 339."—Sve the Report of 
the Special Committee. 


CPCO 21 r18=S. 246 of igso, 
See Set-off-cross-decrees (1905) 29 Med 3: 


O 21 ri8=s. 246=—5 283 (1882) 
See Right of snit P R 84 of 1870 
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CPC (1908) 0 21 r 18=c 1882, $.246) 
—Contd, 


Ciy. Pro. Code—O, 91. vr. 18—( Act VIII of 
1159 S. 246—Claim proceedings—Judgment- 
debtor, not necessary party—No notice seryed— 
Not bound by order. 9MLT 493, 


2457.—C PC 0 21 r 18=(1882S, 246)— 
Execution of decree—Cross-decrees—Set off— 
Decree against which set off is claimed not before 
the court for execution, 


S 242 of the Code of Ciyis Procedure clearly 
contemplates that where a decree is sought to be 
set off against another, the decree against which 
the set-off is asked for must be before the Court 
for execution, (L R131 A 106 Ref to.) 


Chajmal Dass y Lal Dharam Singh. 
1902A WN 126-94 All 481. 


2458.0 POO 2ir 18=(1882 §.246)-Requires 
ment where claim is to set off decrees. 


S. 246 of the Civil Procedure Code clearly 
Tequires that both the decrees in relation to 
which set off is claimed Should be before the 
the Court for execution. (24 All 481 Ref: 26 
Mad 428 Dist.) Ponnusami Nadar y 
Doraisamy Aiyer. 5 MLT144= 

32 Mad 386=1 Ind Cag 247, 


2459—OP OC 021 18=CP C 5 246— 
Trensferee of decree, 


The assignee of a decree, which snbsequent to 
the assignment is appealed against and confirm- 
ed by the appellate court without his (the assig- 
nee’s ) name being brought on the record, is an 
assignee within the meaning of S, 246, Civil 
Procedure Oodo, anda Satisfaction entered on © 
the decree under the provisions of that section is 
binding on him though made subsequent to the 
assignment to bim and before his name is brought 
on the record, Ramakrishna Aiyar y 
Narayana Aiyar, 7MLJ 227. 


2460.—C P CO 3lris; § 49=(1882 ss HE 
233)—Cross-decrees—Notice of assignment, 


Where there are cross-decrees in suit between 
the same parties, the decree for a smaller amount 
becomes incapable of execution under S 246 CP 
© and the decree for the larger amount less the 
decre@for the smaller amount is alone capable 
of execution, The decree for the smaller amount 
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-Concld, 
was subject to the equities under S 246, S, 246 is 
applicable tothe case where the cross-decrees 
are passed by the very court whose duiy itis to 
execute them and neither has been transferred 
forexecution to another court. Where a decree 
is assigned the assignment takes effect against the 
judgment-debtor only on notice to the latter, and 
the assignee takes it subject to the equities 
attaching to such decree under s. 246. Vides 333 


CPC. Where, therefore, there was a decree 


against S, and the decree-holder assigned it to the 
Appellant, but before the assignment was _per- 
fected by notice, Sobtained a decree for a larger 
8Um against appellant's assignor. Held, (1) that 
appellant took the assignment subject to the 
equity attaching to the decree under s 246, OP 
C (2) that the appellant could not execute the 
deoree assigned to him againats. Sinnu Pan- 
daram y Santhoji Row. 12 ML J 398= 

26 Mad 428. 


2461—OPCO21r 18=C PO js 246— 
Cross-decrea —Set-off —Dacree-holder benamidar 
—Question in execution. 


Held, that a judgment-debtor is entitled to 
_ Setoffa decree obtained by him against the 
decree-holder although the latter is alleged to be 
& mere benamidar in respect of the decree ob- 
tained by him and that the question whether he 
4s a benamidar or one beneficially entitled to the 
decree cannot be determined in execution. 
Veerabhadra Razu y Jagannadha Razu 
3MLJ 220. 


C PC (1908 )j0 21 r 18—Attaching creditor 
Bee CPC (1908) S 47. Oase No 844, 
29 Mad 318. 


CP CO 21 r 19=S. 247 of 1882. 


Execttion in case of cross claims under 
same decree. 


Notes.—This section corresponds to sec 247, 
C P Oode, 1882, with some alterations; but no 
radical change has been made in the meaning. 
The old section has been re-arranged and some 
of its words and phrases have been replaced by 
more clearand appropriate worda and expres- 
sions, ‘Thisruleis applicable to cross-claims 
under one decree only and not cross-decrees in 
separate suits, 


III C. C. 42 
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C PC (41908) O 21 r 19=(1882,S 247) 
—Uoneld, 
CPOCO21r19=S 247— 
See Set-off-Cross-decrees, 


2461.A—O P C(1908)0 21 r19 (= Civ Pro 
Code, 1882, s 247 )—Foreclosure decree—Provi- 
sion for payment of money to defendant-Right of 
defendant to execute his decree, — 

Where a foreclosure decree provided for pay- 
ment of money by plaintiff to defendant, 8247 of 
the Code did not prevent the defendant, from 
executing the decree in his favour.(16All 395 Dist.) 
Chhogmal y Goyind Prasad Gouri Shankar 

16CPLR7s. 


2462.—U PCO 41 r 19=(1882 S 247)-Oross 
Claims under the same decree— Execution,— 


Under s¥47 of the Oode of Civil Procédure all that 
the decree-holder is entitled to enforce execution 
of is thedifference between the amount found 
recoverable by him and the amount which the 
judgment-debtor is entitled to recover against 
him. Srimati Giribala Debia vy Srimati 
Ravi Mina Kumari 5 CW N 497. 


CP C-021r 20 


Notes.—This rule seems to have been framed 


adopting the principle laid down in 39 
Mad 318, where it has heen held that 
a decree directing the plaintiff to reco- 


ver the decreed amount by sale of properties but 
not directing by the defendant is essentially a de- 
cree for money, The provisions asto set-off, in 
5, 246, C P Code 1882 (Or XXI, r 18) will apply 
to such decrees. (28 Mad 476, followed; 24 Mad 
412, overruled ). 


{tisinsertedin order to 
make it clear thatthe provisions asto cross- 
decrees and cross-claims apply tothe case of 
mortgage decrees. Therule also makes it clear 
that theexpression “decree forthe payment of 
money” and other similar expressions in the Oode 
do not include a decree for sale in enforcement 
of a mortgage or charge.”’—See the Report of the 
Select Committee and also S. 48, 


C PC--021r 21=S. 230 of 1882 


Notes.—This rule exactly corresponds to 
para 2 of sec 230 of the OP C 1883. This rale 
should be read with rule 30, which lays down that 
decree may beexecated both by atlachment of 
person and property of the judgment-debtor, 


“This rule is new. 
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CPC (1908) 0 21 r 21-S.230 of 1882 


See cases under: 


(1) Execution of decree—Application for, 
Execution, and powers of Courts, 

(2) Execution of decree—Joint decrees, 
Execution of and liability under. 

(8) Limitation Act, 1877, Art. 179 (1871,s. 
167; 1869, s, 20)—Jvint decrees. 

(4) Limitation act, 1877 Art, 180, 

() CPCO3Ir.10, 

(6) CPCS. 48, 


—0 21r 21—Decree directing performance 
of puja and giving of bonors according to usage— 
Nature of the decree—Whether executable. 


See C P C (1908)S. 92. Caso No (11,3). 
2MLJ 94. 


—0 21 r 21—Application to be made to 
Court holding assets prior to their realization. 
See C PC (1908 ) 8S. 73. Case No (1060), (c). 
LB R 1900-1902 Vol I,121. 
—O 21 r 21—Applicability and scope. 


See CPC O21 r3.CaseNo 2195, 
28 Mad 473 


—0 21 r 21—See CP C1908) O. 81117. 
Case No (2453). 12M LJ 4365. 


CPCO 2l r 22=S. 248 of 1882. 


Notice to show cause sgainst execution in 
certain cases 


Notes—This rule corresponds to section 248, 
C P Code, 1882, with several alterations and 
additions, Clauses (a) (b) are almost similar to 
the corresponding clauses of the old section. 


The wording and the language of sub rule (1) 
are notexactly similarto the corresponding 
section of the old Code, several changes in the 
langnage and phrases have been made in the 
present sub-rule (1) The old section has-been 
re-arranged by transposition of wordsand sen- 


tences and the meaning of the present rule bar . 


been made more clear and intelligible. No 
tadical change Seems to have been made in the 
meaving. 


Sub-rule (2) isnew. It has given full discre- 
tion tothe Conrt to issne process in execution 


before iesuing a notice under this rule, if for any | Effect of sale, 
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Teason the Courtis satisfied that the issue of 
such notice would cause unreasonable delay or 
would defeat the ends of justice, But before 
doing so, it shall have to record reason. 

(2) is no doubt an 
Muprovement and it has done away with the 
stlugent role which bitherto existed that omis- 
Sion to issue a notice under s. 248 of the old Code 
rendered the execution proceedings null aud void 
(See 20 Cal. 370; 21 Cal. 19; 6Cal 103; 3 All, 424 
and 21 Bom, 424). But in 32 Bom, 572 and 28 
All, 193 it bas been held that non-setvice of 
notice under s, 248, O P Code, 1882, is a mere 
irregularity in proceedings. In order to mitigate 
the stringent provisions of the old section as 
interpreted by the case laws above referred to 
the Legislature seems to haye added sub-rule (@) 
investing the Conrts with discretionary powers 
to issue process in execution, without previous 
issue Of notice, according to the circumstance 
of each case, 


Theaddition of sub-rule 


The explanation attached to the old section 
has been omitted as unnecessary in view of 
section 37 of the present Code, in which theex- 
pression “Court which passed a decree” has been 
clearly defined, 


“The committee have omitted the reference to 
a decree passed in appeal, for that is ordinarily 
the decree to be executed.—_14 WZ A 465 and 
Il All 267)".—See the Report of the Special 
Committee . 


2468A-C PCO 2Irr 22, 23=Ss, 2#8, 249. 
When once a Uourt has issued notice under O 
XXI, r. 22 ofthe Uode of 1908, it has no alter- 
native but to dispose of any objection that may 
have been raised on behalf of the judgment- 
debtor under O XXI, r, 23 of the Code, 
Kallian Das y Bhawani Shankar 
5 Ind Cas 546. 


—C PCO 21 r 28=8, 248—Application 
notin accordance with law—lIssue of notice 
— Effect—Fresh starting point. 10 Ind Cas 411. 


—C PCO 2 r 28=5 248—Judgment 
debtor not apprised of notice under—Effect— 
Res-judicata. 13 CLJ 26. 


—CPCO2I r22=S. 248 of 1882. 
Non-service of notice on jndgment-debtor— 


11 Ind Cas 893 
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-Contd, 


~CPCO 21r 22— 


Execution of decree. 140 WN 114. 


CPC O21 
made after lapse of one year from date of decree 
—Order for execution without issue of notice 
to judgment-debtor—See Limitation Act (1908) 
Art 103, 


r 22—Execution application 


-O 21 r 22-Notice under—-Whether process in 
execution-See Provincial Small Cause Act 1887, 
8.17. 


2464—C PC O 21 r 22=1882 Ss, 248, 3223— 
Notice—Court which should issue;— 


The notice onder S. 348 of the Code of Civil 
Procedure may be served by the Court to which 
the decree is transmitted for execution and not 
necessarily by the Court which passed it and to 
which an application is made for transmission 
under S, 223 of the Code. The Courthas a dis- 
cretion whether or not it will issue a notice be- 
fore ordering transmission. Ordinarily, in a case 
like the present, it should be left to the Court 
to which the decree is to be transmitted to issue 
the notice.— Rajah Sreenath Roy vy. Rama- 
chandra Acharjya Chauduri,12C W N 897. 


2465-CPC O 21 r 22-5( 1883, s, 248 ). 


Timitation—Plea of limitation regarding a 


previous applicition for execution. 


Held looking to the circumstances of the 
case that the court could not be considered to 
have determined that the application was made 
witbin time. 


The ruling in (8 Cal51) cannot be extended 
to cases in which the judgment-debtor does not 
get an opportunity of putting forwarl a plea of 
limitation. Kaniz Fatima y Muhmmad 
Jafart Ali. 13 0 C 90. 


2466—0 PCO2Ir 22—Art179 cl. (5)— 
Decree—Execution—Application for execution— 
Gode of Civil Procedure, S, 248—Notice—Date 
of the order: — 


The date of issuing a notice under S, 248 of 
the Civil Procedure Code isthe date on which 
the Court orders the issue of notice and not the 
~~ date on which the notice is actually issued, The 
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C PC 908) 0 21r 22=(4882,S5.248) 
—Conta 


limitation therefore under Art 179 cl, (5) of the 
second schedule to the Limitation Actruns from 
the former date, Jumai Kaiyar y Abdul 
Karim Khan.1908 AW N 245.5 AL J 524, 


2467—C P C O 81 r 28—Art, 182= 
(1882) S. 248=( 1877) S. 179.—UVecree—Execu- 
tion—Step in-aid—Limitation Act, Art 179 (5). 

Where a notice to show cause 
why a decree should not be: executed is 
issued under the provisions of S 248 of the Civil 
Procedure Code 1888 the time provided for by 
Art 179 (5) of the Limitation Act, 1877. runs 
from the date of the order directing the same; 
actual service of the notice is not necessary. 


5 Bom L R 594= 
q 27 Bom 622, 


Notes:—Diss 16 MLJ 548=1 ML T 395; 
10 C W N 303=4 OL J 530. Ref; 6 Bom 
L R 457; 460; 28 Bom 416; 30 Mad 30,= 


Damodar y Sonaji. 


27 Bom 622, - 
2468—C P C O 21 Fr 22—Limitation 
Act Sch If 1908 Arts 182, 113—Issue 
of notice, The date of issuing a notice 


ander S, 248, C P O referred to in Art 179 of Sch 
If of the Limitation Act means the date wh2n 
it is actually issued and not the date when the 
court passes the order for issuing the notice, 


Kadaressur Sen Babor vy Mohim Chandra 


Chakrayarti.6 C W N 656. 


Notes—Fol; 10C W N 3u8=4 0 L J 530=16 
ML 1 548=1 M L 1395, Kef 30 Mad 30, 


2469-C PC O 21 r $2=1882, S 248-Limitation 
Act Art 180-Revivor-Notice without order for 
execution. The mere fact that an application has 
been made and notice has been issued 
to the jadgment-debtor without their terminating 
in an order for execution cannot create a revivor 
of the decree within the meaning of Art 180 of 
the Limitation Act. (6 Cal 504; 24 Cl 244 dist), 
Monohar Das vy Patteh Chand: 7 C W N 793 

=30 Cal 979. 


Notes:—Ref: 26 All 361=1904 W N 5b1=1 A 
L J 80. Dist: 86 Cal 643=9 C LJ 271. 


CPC O21 r 22—Written application for 
execution, 


See C P CO 21r 11 Case No, 2346. 
5CLJ 484, 
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C PC 1908) 0 2ir 22=(1882,S.248) 
~Concld, 

—0 21 r 22—Anuction sale, setting aside of— 
Notice under 8 248, service of, object of — Objec- 
tion not raised in first court, 

See C PC (1908) S, 47. Case No:—(713.) 

18 CLJ 162. 
—O 21 r 22—Order underS, 244 final bet- 
ween parties, 

See C PC (1908) S. 47 case No:—(797.) 

1 Ind Cas 284. 


—O 21 r 22—Execution of decree—Power 
of court executing transferred decree to implead 
representative of deceased judgwent-debtor juris- 
diction of court to execute decree in excess of 
the limits Of its pecuniary jurisdiction as 
original court, 

See C PC (1908) S. 47, Case No:—(203.) 
70 P R1897. 


CPC (1908 O 21 r 23=S. 249 
of 1882, ; 


Procedure after issue of notice. 


2470—C PCO 2Ir 23=3, 
under section, requisites of. 


A petition under S. 247 Act VILL of 1859, is 
not reqnired to be verified. Gopal Chunder 
y. Jugut Indur Bunwaree Gobind, 

8 W R, 200. 


2471—C PC 021 r 2358, 249=(1859,s 217) 
- Dismissal for non-appearance;when no day was 
fixed for hearing. 

—Against an application for execution of a 
decree after notice under s 216, Act VILL of 1859, 
the judgment-debtor presented by his pleader 
certain grounds »f objection, and the petition was 
ordered to be placed on the record, No day for hear- 
ing was fixed, but the case was called on, and, on 
account of the absence of his pleader, the objec- 
tions of the judgment. debtor were disallowed. Held 
that, notwithstanding the absence of the pleader, 
the Judge should have taken the objections into 
consideration and passed an order under s 317, 
Rajballab Shaha y Ramsaday Ghose. 

5 BLR, Ap, 65:14 W R, 155. 


2472—CPCO 41 rr 23, 25—Order 
under wrong rule, effect of —Redemption, 
for—Regulation XViI of 1806 or Act 1V of 1882, 
proceedings under, necessary to extinguish title 
of mortgagor—Mortgagor, effect of 
the name of —Mortgagee, adverse possession by. 


' 


an 


249 —Petition 


passed 
suit 
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Where an order of remand was made virtually 
under order XX], rule 23, but by a clerical mig- 
take rule 25 was quoted; held, that the order 
was appealable. Where no Steps to foreclose a 
Mortgage had been taken, either under Regulation 
XVII of 1806 or under Act IV of 1882 held, that 
asuit to redeemcould not be held as barred mere- 
ly on the ground that the Settlement Offcer had 
expunged the name of the mortgagor from the 
Khewat (32 Cal 296,2 ALJ 71,1 CL J 584,7 
Bom. L R1,90 WN 401 Fol; 8 0033, Dist.) 

Ange Lal y Jagdish Singh 9 Ind Cas 481, 


—O 21 r 23—Order under s 244, final bet- 
ween parties, 


See CP 0 (1908 )s 47. Case No—(797.) 
1 Ind Cas 284, 


CPCO 21 r24=S. 250 of 1882. 


Process for execution. 


Notes—Sub-rule (1) of this rule corresponds 
to sec. 250 with the omission of the words “ sy}. 
ject to the provisions of section 24 dA, and 245 B” 
which occurred in the old section, Sub-rule (2) 
corresponds to first para of sec 241, O Pp Code, 
1882, with some verbal changes, 


Sub-rule(3) corresponds to first part of para 
2 of s 251, C P Code, 1882; the latter portion of 
section 251 has been omitted and reproduced in 
rule (76). 


See Cases under. 
(1) Warrant of execution, 
(2) Warrant of arrest—Civil cases, 
(3) Relinquishment of omission to sue 
for a portion of claim, 


76 PR1890, 


2473-C PC O 21 r 94 [1] =S 250-Rxecution 
of decree—Attachment of property—Judgment- 
debtors adjudicated insolvent and property vested 
in Official Assignee—Obdjection to attachment by 
judgment-debter in interests of Official Assignee 
— Letter from Official Assignee praying for release 
of property If and 12 Vic, C 31, Sections 7, 49— 


expunging | Civil Procedure Code, 1882, sections 244, 350, 


278. 








665 DESAI’s CENT. ClVIL 


CP C908) 21r 24=(1882, S. 250) | 


=Vsutd, 


The decree-holder having, in execution of his 
decree, attached certain houses belonging to his 
judgment-debtors, the latter objected that the 
attachment could not take place on the ground 
that they had already been adjudicated insol- 
vents at Bombay, and a vesting order with respect 
to all their property passed in favour of the 
Official Assignee. It appeared that the Official 
Assignee took no steps to obtain possession of the 
houses before attachment, and that hemade no 
application, either personally or by duly autho- 
rized pleader or agent, for their release from at- 
tachment. On the date of the application for at- 
tachment, however, the judgment-debtors produ- 
ced with their petition of objection, a letter from 
the said Official Assignee to the District Judge 
in which thelatter was informed of the insol- 
vency of the judgment-debtor and was requested 


to refuse attachment of their property at the 
instance of the decree-holder or other 
creditors, Subsequently the Official As- 
signee addressed another ‘letter tothe Judge 


to the effect that the claims of the Official Assi- 
goee under a vesting order were recognized by 
allCourtsin the British Empire, and that in 
consequénce of suchorder, the judgment-debtors 
had no saleable interest in the property sought to 
be attached, The fiirst Court acting on this letter 
released the property from attachment, and on 
appeal, the Divisional Judge upheld thesaid order 
of releaso. The decree-holder appealed to the 
Chief Court, but the Official Assignee was no 
party to the appeal, nor had he been a party in 
the Divisional Court, where the appeal was lodg- 





@d against and defended by the judgment-deb- 
tors, who alone conducted the objection procee- 
dings in the first Court. 


Heid, that the order of release from attach- 
ment was wrong and muat be set aside, the Chief 
Court having no discretion on an appeal to refuse 
to pass the order required by law. 


When a decree-holder, in execution of his 
decree, moyes the Court in accordance with law to 
attach property belongiag to his judgment-debtor, 
the Court is ordinarily bound to issue process 
for attachment, and cannot properly refuse to do 
50 except as provided in Section 250 Civil proce- 
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dure Code. The lower Court, therefore, could 
not refuse to attach merely on an informal letter 
from the Official Assignee, nor release the pro- 
perty from attachment without a formal ap- 
plication from him. 


Held, further, that it was not competent to 
the judgment-debtors, who, as long as the vesting 
order stood, had no in the 
property, to themselves make the objection 
either under Section278 or any other section of the 
Code, or to prefer a claim or make an objection 
under Section 278 in the interests of the Official 


Assignee, Dholan Das y Rahim Bakhsh, 
; 57 P R 1897, 


interest whatever 


2474—C PCO 21,r24 [2], (3)=s, 251— 
Warrant—Signed by Munsarim. 


Held that the munsarim bas no authority to 
sign warrants for execution of decrees under s, 
251, unless he has been actually appointed to do 
so by the Court. Hulasi y Ram Din. 


TWN 42. 


2475—O P C O21, r 24 ( 2), 25 (1) =(1882 5, 
251)—Warrant for execution of decree—Specifi- 


vation of date. 


it is the duty of the court to specify in a war- 
rant for execution of decree, whether it be a de- 
cree for delivery of possession or otherwise, the 
day on or before which the warrant must be 
executed and the Commissioner hus no authority 


to go upon the land after that date. Abinash 
Chendra Aditya y Ananda Chandra Pal. 
81 Cal 424, 


CP CO 21r 25=S, 343 of 1882. 


Notes —Sub-rule (1) corresponds to first para, 
of 8, $43 including latter part of s. 251;and sub- 
rule (2) corresponds to para, 2 of s, 343 of the 
C P Code, 188%, with some verbal changes, 


—0 21 r 256—Procedure after issue of notice, 
See O PO 0 21 r 23. Uase No 2473. 
9 Ind Cas 481, 
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CP C (1908) 0 21 r 25=882, S$.343) 
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—O 21r 25—See C PCO 21r 34, Case No 

2475, 31 Cal 424. 


C P.C (4908) 0 21 r 26=S. 239 of 1382 


When Court may Stay execution. 


—0 21 r 26 [1) (2)—1882.S.939 (1859, 
8. 290). 
See Executionof Decree—Tranefer of Decree 
for Execution, ete 


—0 21 r 26/1] (2 )=(1882) S. 239-See 
Decree—Alteration and amendment of decree, 
61 P R 1887. 
—0 21 r 26 [1] (2)=1882,5.239--See De- 
cree —Alteration and amendment of decree, 
78 PR 1889. 
--0 21 r 26-Declaratory suit and injunction 
—Value of suit—SeeC PC (1908) O31 r 63, 
Case No (2568) 2CLJ599. 


CPCO2ir 27=S. 241 of 1882. 


Notes—This rule corresponds tos. 241, C P 
Code, 1882, with verbal changes only. The words 
“order of restitution’ have heen added, before the 
words, “or discharge,” 


CPCO 21r 29=S. 243 of 1882. 


Stay of execution pending suit between 
decree-holders & judgment-debtors. 


Notes—this rule corresponds to section 243, 
C P Code, 1882, with some modifications, After 
the words “the Court may” the words, “on such 
terms as to security or otherwise,as it thinks At stay 
execution of the decree until the pending suit has 
been decided,” have been substituted for the words 
“(Cif it thinks fit ) stay execution of the decree, 
either absolutely or on such terms as it thinks fit 
until the present suit has been decided” whieh 
occurred in the old Code, From the wording of 
the old section, the words (if it thinks Jit) and 
the words (either absolutely) have been omitted, 
The worfis, (if ic thinks fit) which occurred in 
the old section after the words, “the Court may” 
were rathersuperfiuous. Bnt the omission of the 
words “either absolutely” which occurred in the 
old section is significant, 


—0 21 r 29=1882 s. 243 ( 1859, s. 290) 
See Appeal—Orders—Case No 812, 


9 Cal 214:12 CL R58, 10 All 389, 
' 


DIGEST. 1811-19192, 
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C PC 49080 21r 29=(1882,S. 243) 
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2476—C PCO2Ir 29 ms, 243—Execution 


of decree—Suit between deeree-holder and judg- 
ment-debtor—Competency of Court executing 
decree to stay execution pending suit, 


A Court, to which a decree is transmitted for 


execution, kas power to act under 9, 248, OC P 
Code, and has jurisdiction to stay Proceedings 
under that section in execution of the former 
decree, until a snit pending in that Conrt between 
the judgment-debtor and the 
decided. 


Ref.) 


decree-holder is 
<6N W P 181, 7 All 73 and 10 All 389, 
Bhagyan Kaur y Gajindar Singh. 
130 PR 1908, 


2477—C PCOQIr 29=( 1882} §, 243— 
Execution of decree—Stay of execution pending 


Suit between decree-holder and judgment-debtor, 


Held, that the provisions of Section 243, vivil 
Procedure Code, providing for stay of execution 
pending suit between decree-holder and judgment- 


debtor are confined to those cases only where 
the execution and the suit 
Same Court and between the same parties, 
have no reference to a case where the suit between 
the judgment-debtor and the holder of the decree 
had been decided by the Court 
the decree and waa pending in the 
Appeal. 


are pending in the 
and 


executing 
Court of 


(6 NW P HOR, 181, 7 all 73, 10 All 389, 20 
Mad 366 referred to.) Guest y McGregor. 
41 PR1904, 


2478—CPCO2Ir 29=8, 243—Award— 
Enforceable as it were a decree—Stay of award 
pending decison of a suit between the same 
parties, 


An award passed under the Indian Arbitra- 
tion Act, 1899, can be enforced as if it were & 
decree of the Courts (8, 15); but the stay of its 
execution cannot be ordered under O XXI, r 39 
of the C P C 1408, T K Gajjar y Lallubhai 
Dharamchand, 12 Bom LR 860= 

8 Ind Cas 179. 


2479--C PC 0 21 rr 29, 58, to 63=(1883 
Ss. 243, 278 to 283 )}—Decree against 
father (deceased)—Execution against the sons— 
Objection that property was wakf-Order—Proper 
procedure, 


Where in execution of a decree against their 
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CPC (1908) 0 21 r 29=(1882,S.243) 
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deceased father thé sons pleaded that they were 

hereditary trustees of the wakf. 


+feld that the Court could not go into the 
question under s. 244 Civil Procedure Cude that 
the proceduro should be to investigate the claims 
under Ss, 278-283, and that the order passed there- 
in cannot be challenged by an appeal but must 
form the subject of a separate suit, (23 Bom 237, 
Fol. 23 Mad 195 Fol. 30 Mad 25 Ref. 26 Mad 31 
and 38 Mad 84, held inapplicable.) 


Budruddia Sahib y Abdul Rahim Sahib. 
3 MLTS825=18 ML J 21=31 Mad 125. 


—O 21 r 29—Stay of execution—Power of 
appellate Court—See C P U (1908)S. 151. Case 
No (1411). 82 PR 1910. 


C2P CO 21 r 30=S. 254 of 1882. 


Mode of Execution— Decree for payment of 
money. 


Notea—This rule corresponds to section 254, 
O P Code, 1882, with some additions and altera- 
tionr. The old section is reproduced here for the 
purpose of comparison: “very decree or order 
directing a party to pay money as compensation or 
coste,or as the alternative to some other relief grant- 
ed by the decree or order, or otherwise, may be 
enforced by the imprisonment of the judyment-deb- 
torjor by the attachmentand sale of his property 
in manner herein after provided or by both,” 


On a comparison of the provisions of this rule 
with the old section it would appear that the lan- 
guage of the oldsection has to a certain extent 
been recast. The word order and the words “as 
compensation or costs’ have been omitted from 
the present rule, The word “order has been omit- 
ted because section 46 of the present Code lays 
down that the provisions relatingto exeoution of 
decrees shall apply to execution of ordera; hence 
it is unnecessary to retainthe word “order” ia 
the present rule. The words compensation and 
coxts haye been omitted because the expression 
"decree for payment of money” includesall sorts 
of decree for payment of money, except mort- 
gage-decrees, see notes under rule 20, 


Although this rale says that a decree for pay- 
ment of money may be executed both by attach- 
ment and imprisonment: but it should be read 
with rule 91 which laysdown that a Court may 
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refuse simultaneous execution against the person 
and the property ofthe judgment-debtor. 


—0 21 r 30S, 254 (1859, ss, 201,204). 
See Attachment—Attachment of person. 


2480—C PCO, 21 r 30—Ss, 32, 54=Ss, 
254 360, 649 of 1888 Award—Appeal—Order 
for refand of compensation money—Execution 
mode of,— 


Where,in a proceeding under the Land Acqui- 
sition Act, money deposited by the Collector 
was paid out, as compensation to a party, by mis- 
take, an order of the Court, directing him to re- 
fund the money so paid out, is notan award or 
part of an award within the meaning of S. 54 of 
the Act, neither does it come under any of the 
orders mentioned in S, 588 of the Onde of Civfl 
Procedure and no appeal, therefore, lies against 
such order, 


The Conrt has jurisdiction; under Ss. 254 and 
649 of the C P Code, to enforce its order for re- 
fund, by imprisonment of the party,against whom 
the order is made or by the attachment and sale 
of his property in the manner provided in the 
Code, or by both, even though S, 260 of theG P 
Gode may not be applicable, (21 All 354 and 26 
Mad 287, Dist. ) Nobin Kali Debi y 
Banalata Debi. 2CLJ595=82 Cal 921, 


Notes —Ref: 33 Cal 927=3U L J 67. 


C PCO 2ir 31-S. 259 of 1882. 


Notes—This rule corresponds to section 259, 
O P Oode, 1882, with some additions, alterations 
and omissions. 


In Sub-rule (1) the words “oy for the recovery 
of « wife’ which occurred in para, of the old sec- 
tion after the words, “any shire in Specific mo- 
veable” have been omitted; the word ‘executed’ 
has been substituted for the word “enforced;” 
the words ‘detention in the civil prison’ have 
been substituted for the worl “im prisonment;” 
and the words “imprisonment and attachment if 
necessary,” which occurred in the old section 
after the words “or by both” have been omitted, 


“The committee have omitted inthis rale all 
reference to a decree for the recovery of a wife, 
for there can be no .such decree under the 
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law, asa wife cannot be treated as a chattel 
to be delivered over to the husband. Where any 
third person Prevents the wifs from Teturning to 
her husband, the latter my 
tion against him, which m ty be enforced in case 
of disobedience, either by the imprisonment of 
the defendant or by the attachment of his pro- 
perty, or by both.” —Sve the Report of the Spe- 
cial Committee, 


obtain an injane- 


See Cases under:— 
Restitation of conjugal rights, 


CPCO 21, r 31=1822 5, 2359—See 
Execution of decree—Mode of execution—Alter- 
native decree. 13 M LIS 444. 


CPCO Q1, r'31=1882 S. 259-See | 


Decree—Alteration or amendment of decree, 


60 P W R 1908, 


2481-C P00 21,r 21=s, 259 of 1882— 
Execution of decree—Decree for Specific move. 
ables or their value —Construction,— 


The contention on behalf of the judgment- 
debtor in this case Was"that the decree was for 
Specific moveable property which had not been 
ascertained aud was incapable of execution. The 
decree provided as follows: —* [t is ordered that 
plaintiff obtain possession as owner of jewels, 
clothes, shawls, trappings, dishes of sorts, cat- 
tle and other g99 1s to the valuy of Rs, 30,000 in 
accordance with his plaint ”, 


Held, that on « proper construction of the 
decree, read with tha judgment, it ordered the 
defendant to deliver to the Plaintiff whatever 
moveable property she had of the kind specified 
in the list attached to the plaint up to Rs. 30,000 
in value, and on default to Pay Rs. 30,000 or 
such portion thereof as should represent the value 
of the property not delivered: and that the decree 
80 construed was capable of execution under Sec- 
tion 260 of the Civil Procedure Code, if not under 
Section 259,— Sardar Randheer Singh y. 
Sardarni Dharam Kaur, 64PR13890, 


2482-0 PCO 21, rr 31, 58 (=C P © 1882 
Ss. 259 and 378)--Scope of seetion not limited to 
attachment in order to sale,— 
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| CPC (1903) 02ir 31=(1882, $.259 
-Coneld, 


There is nothinz in 8, 378 oftthe Sole which 
limits it to cases of attachment in order to sale, 
It applies to seizures under S. 259 also, 


Samraadiss y. Makunddass,7 CPL R 105, 


2483 -C PCO 31,r31 (=S. 259, Civ. Pro, 
Code, 1832) —Sala cectifisite is title-duad in the 
hands of the purchaser —Pablie document, a sale 
certificate is —Kvidence Act, S. 65 (c) and( e )— 
| Secondary evidence — 


A sale certificate granted under S. 259 of Act 
VILL of 1859, which act declares that “ such cer- 
tificate shall be taken and deemed to be valid 
transfer of such right, title and interess "is a 
document of title. Snch a Sale certificate in the 
| hands of the purchaser at an auction sule, tia his 
title deed and he can, if he is so minded, refuse 
to produce it inthe Court; batin that case 
secondary evidence of the samo will be admissible 
under s. 65, (e) of the Evidence Act. Per Candy, 
J.—A certificate of sale granted under the Civ. 
Pro. Code is a document of title, but isnot a 
public docament under the Evidence Act so as to 
allow secondary evidence of it to be given ander 
5.65, cl. (e) of the Act, Vasanji v. Haribha, 

2 Bom L R588, 





—0 2ir31—SeeC PCO 20 r 10, Case 
No. 2153. 18MLJ 444, 


CPC(1908) 021 r 31—Step in aid of 
execution—Order in Council, if includes provi- 
sion of decree afficmed—Payments in satisfaction 
of a decree made out of Gonrt, if may be proved, 


—See C P1908) S. 47. Case No. ( 463). 
14.C WN 357. 


CPCO 21, r. 32=( 1832 S. 260.) 


Notes:—In sub-rule (1) the words, or for an 
injunction, has been passed, bave been substituted 
for the words, “ or for the performance of, or 
abstention from, any other particular act has 
been made”; and the words delention in the civil 
prison, have been substituted for the word “ im- 
prisonment”, By the substitution of the word 
“injunction” no change has been made in the 
meaning, as the word injunction is a general term 
and it includes restrictive as well as mandatory 
injunction. By restrictive injunction a person 
is direoted either to doa particular act, or to 





if 
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C PC (1908) 0 21 r 32=: 1882,S 260) 
—Contd, 


abstain from doing the same; and by mandatory 
injunction a person is ordered to restore things, 
in their former condition. The term imprison- 
ment is commonly used in criminal cases,and the 
definition of that term as given in sectioh 3, cl. 
( 26 ) of the General Clauses Act ( X of 1897 ) 
means imprisonment of either description as de- 
fined in the Indian Penal Code, hence the words 
“detention in the civil prison’ have been substi- 
tuted for the word “imprisonment”. 


Snb-rule (2) is new, there was no similar 
provision in the old section. 


Sub-rule (3)—This sub-rale corresponds to 
para 2 of the old section with some verbal 
changes, 

Sub-rule (4). 


This sub-rule corresponds to 


para $3 of the old section with sum _ verbal 
changes, 
Sub-rule (5). This sub-rule is new. It has 


been borrowed from English Order 42, rule 30. 


(1) Decree for specific performance 
for restitution of conjugal rights 
or for injunction. 2484—2502. 


(1) Violation of terms of decree-Appli- 
cability of section 2184—2486. 

(8) Conditions to be complied with 
2487. 

(8) Execution — Decree — Executing 
Court’s powers 2488, 

(4) Specific performance 2489. 

(5) Infermal application 2490, 

(6) Decree ordering wife to return to 
husband 2491, 

(7) Decree for possession of wife—En- 
forcing execution of decree, 
2492—3493, 

(8) Decres for performance of a parti- 
cular act 2494. 

(9) Decree for joint possession and 
management of property 2495, 

(10) Opportunity of, and refusal to obey 
decree 2496, 

(11) Decree—Execution—Order directed 
to an oflicer of the Court 2497, 

(12) Execution—veeree for restoration 
of parnala 2498, 

(18) Renewal of order contained in 
decree 2499, 


Il C.G 43 
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CP € (4908) 0 21 r 32=(1882,S.260) 


-—Uonla, 


(it) Execution of a decree for perpetual 
injunction, application for, 
2500—2501. 

Possession of some property under 
the same decree — Oompensation 
awarded to decree-holder 2502. 


(15) 


See Cases under:— 


(1) Execution of Decree—Application 
for Execution and Powers of Court, 

(2) Execution of Decree—Mode of Exe- 
cution—Declaratory Decrees. 

(3) Execution of Decree—Mode of Exe- 
cution--Removal of buildings, 

(4) Restitution of conjugal rights, 


1 DECREE FOR SPECIFIC PERFOR- 
MANCE FOX RESTITUTION OF CONJUGAL 
RIGHTS OR FOR INJUNCTION, 


(1) 


Violation of terms of decree 
—Applicability of section. 


2484-—C PO 0 z1 r32=1882, S. 260, cl. 2— 
Decree restraining | person from doing an act,— 


S. 260, Civ. Pro, Oode, 1882, applies as well 
to cases where a person is restrained by decree 
from doing a certain act, ¢. g., wherea person, 
who was restrained from taking water which 
others carry through a ¢hodu, puts upa dam and 
carries water in violation of the terms of the de- 
cree. Kelu Manikaran y. Pakarvur Manakal 


Jatavedan Nambudris, L. R. Narayanan 
Somayajipad, 21MLJ 465, 


2485—O0 PC 0 21, r 32=S. 260 of 1882, 

Where a decree enjoined the defendant not to 
obstruct the plainti#’s enjoyment of two drains 
and with regard to one of these drains the decree 
required the plaintiff to build it at his own cost 
asapucka drain between two points and the 
plaintiff applied under section 260 alleging that 
he had been obstructediby the defendaat’s refusal 
to allow him to enter on the bund in his possession 
in order to build the pucka part of the drain, held 
that the two portions of the decree must be read 
together, that unless the plaintiff was enabled to 
construct the pucka drain his enjoyment thereof 
would be obstructed and it was this enjoyment 
which the defendant was required not to inter- 
fere with, that the plaintiff was entitled to access 
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C PC (908) 0 21 r 32=(4882,S.260) 
-Contd, 

(1) Decree for specific performance for 
Prestitution of conjugal rights or for 
injunction—Contd. 
at reasonable 
manner to 


time and in reasOnable 
the places at which snch 
access was requisite for reconstructing the drain: 
and that therefore S. 260 applied to the case. 


Bapu vy Nerayen. 1891 PJ 317. 


2486—C PCO 21 r 32 = (1882 S. 260 ) 
Applicability of —Breach of an injunction, 

The terms of the first clause of s. 260 of the 
Code of C. P. ( 1882) clearly refer to cases where 
& party is restrained from doing an act, and the 
Operation of that clause is not limited to the cases 
contemplated by the second clause. (29 Mad 414, 
Fol): Velu Manikaran y Pakaryoor. 
7 MLT 227=6 Ind Cis 289 = 16M L J 465 

=M W N 1910, 157. 

(2) Conditions to be complied with. 

2487-CPC 1908 0 21r32=S.260-Attach- 
ment—Sale, 

In cases under S. 260 of the Civ. Pro. Code of 
1882, a valid subsisting attachment isan indis- 
pensable precedent to a sale under that seetion, 
The section isa highly penal one and must be 
construed strictly. Under it when a sale is ordered, 
the following conditions must exist:— 

(a) a valid original attachment; 

(b) application within one year of that 
attachment by decree-holder for sale. 

(¢) lapse of one year from date of attachment. 

Therefore, where an order of attachment was 
made on 27th June 1908 and was carried out on 
20th July 1908 and no application for sale was 
made by 20th July 1909: 

Held, that the attachment ceased to exist, and 
the order for sale, therefore, was set aside. 

Badri Pershad vy Fakira 170 PLR 1911= 

' 10 Ind Cas 341=127 P W R 1911. 

(8) Execution—Decree—Executing court's 
powers, 

2488—O0 PC 0 21 r 32=(1982 S, 260), 

Where a decree does not contain any direction 
to the defendant to do or refrain from doing any 
act, the court executing that decree has no power 
to amplify its terms by calling in s, 260 U. P, O. 
Alla Bakhsh y Nisar Husain. 1 AL J5441. 

(4) Specific performance. 

2489—C P 0 0 21 r 82=S, 260, (Civil Pro- 

cedure Code, 1859. S. 200.) 
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CPC 308) 0 21 r 32=11882,S 260) 
~Conéi, 

(1) Decree for specific performance for 
restitution of conjugal rights or for 
injunction— (Contd. 

It is not generally within the range of a Nazir’s 
functions personally to carry out decrees for 
demolitions and the like, though he may in proper 
cases see that the party ordered or empowered 
fulfils the direction given by the Court and make 
his report to that effect. Mena Shri Latib- 
khanji y Maharana Shri Jasyatsingji 

1887 PJ 74, 
(5) Informal application. 

2490—C PCO 21 r52=S. 260 of 1882, 

The bolder of a decree for removal of certain 
projecting case applied for the issue of a notice 
to the judgment debtor ** to show cause why the 
projection should not be removed ” ou tae ground 
that more than one year had elapsed from the 
date of the decree. Both the lower Uourts rejected 
the application on the ground that it was not 
made in accordauce with s, 260 .of the Code of 
Civil Procedure. Held that though the application 
Was not strictly accurate yet the lower Court 


should have issued a notice under s. 260, Gaya 
Prasad y Bihari. 3 WN 149. 


(6) Decree ordering wife to return to 
} husband, 

2491—O PC 0 21 rr 33, 31 =(1882)5s,260, 259. 
Enforcing decree under a suit for restitution of 
conjugal rights against wife.— 

Quere-W hether, under the present procedure,the 
Court can enforce its order upon a wife to return 
to her husband's by giving her over bodily into 
her husband’s hands. Such disobedience would 
seem to fall within s. 2U0 of the Code, and to be 
enforceable only by imprisonment, or attachment 
of property, or both. Judoonath Bose ¥ 
Shumsoonnissa Begum Buzloor Ruheem 
vy Shumsoonnissa Begum. 

8 W R PC 8; 11 Moore’s I A551. 
Notes—See 11 MI a 551. 


(7) Decree for possession of wife—Enfor- 
cing execution of decree. 
2492—C PC O21 rr32,31=Ss. 260, 259, 
Where there has been a decree in fayour of an 
applicant for special possession of his wife, and 
application made for execution, the process under 
the ordinary sections will not be enforced. 
Akbarally y Hossain Ally. 
IInd Jur NS 101; 5 W R Mis 29. 
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CPC c1908) 0 21 r32=(1882,S.260) 


—Contu, 


(1) Decree for specific performance for 
restitution of conjugal rights or for 
injunetion—(Confd. 

2493—C P C—O. 21 r. 32=3, 260 (1882 )— 
Decree for perfurmance of particular act—Ciy. 
pro. 859, s, 200. 


A, who bad been directed by a decree to re- 
frain from preventing her daughter returning to 
her husband, after the date of the decree permit- 
ted her daughter,who was of age, to reside in her 
house. Held that such conduct on the part of A 
was not such evidence of interference with ber 
daughter's return as would justify the execution 
of the decree against her under the provisions of 
this section. Ajnasi Kuar v Suraj Prasad 

1 All 501. 


(8) Decree for performance of a particular 
act. 


2494—C P OO, 21 rr. $2, 31=Ss. 360, 259, 


A decree had been obtained that “the defen- 
dants do, within six weeks after the service upon 
thém of this decree, remove the obstruction and 
reopen the pathway or lane leading from the 
north-west end of the plaintiff's house, north- 
wards to a public road, as the same existed before 
the commencement of the suit and as described in 
the plaint,”’ Held that this wasa decree for the 
performance of a particularact on the part of the 
defendants, and must be executed vnder the pro- 
visions of 5, 209, Act VIII of 1859,—i.e., by im- 
prisonment of the party or attachment of his pro- 
perty, or by both: therefore, an order for execu- 
tion of the decree by causing the obstruction to be 
removed was set aside as illegal. Bhoobun 
Mohun Mundul vy Nobin Chunder Bullub. 

10 BLR,, Ap, 19:18 WR., 282. 


(9) Decree for joint possession and 
man*gement of property. 


2495 -C PO 0.21 rr 32, 31=Ss, 360, 259— 
Attachment for disohedience to decree—Civil 
Procedure Code, 1877, s. 260. 


By a decrea relating to certain joint property 
belonging to the plaintiff and defendant,but which 
bad previously been held in the sole nama of the 
defendant, it was directed that the plaintiff and 
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C PC 4908) 0 24 r 32=(1882,S.260) 
—Contd, 

(1) Decree for specific performence for 
restitution of conjugal rights or for 
injunction— Contd, 
defendant should jointly manage the property, 
and that the names of both should appear in all 
papers connected with such property, The plain- 
tiff sabsequently applied to have his name regis- 
tered in the Collectorate, but was opposed by the 
defendant, who, it appeared, also allowed the 
amlahs of the estate to continue to use his sole 
name. Held that the Conrt had under the circum- 
stances jurisdiction under s. 260 of the Civil Pro- 
cedure Code to attach the defendant’s property 
until he had obeyed the decree by having the 
joint names of himselfand the plaintiff inserted 

in all documents belonging to tha estate. 
Gouri Prosad Moitra y Bhola Nath Sanyal. 
8C LR., 487, 


(10 ) Opportunity of, and refusal to obey 
deeree, 


2496—C P C—O, 21 rr 32, 31=Ss 260, 259— 
£nforcing execution of decree, 


No order for enforcing a decree by imprison- 
ment unter 8. 200 of ths Code of Civil Procedure 
should be made until the defendant has had an 
opportunity of obeying the decree, or has contu- 
maciously refused to obey it. Umed Kika y 
Nagindas Norotamdas.7 Bom,H C ROC,122 


Notes—Ap: | Cal74;24 W R 207;11 Bom 
412. Dist: 22 Bom 658. Con: 16 Bom 673, 
Ref: 2 Bom 624 I B; 81 Bom 23; 1OL J 
161. Diss: 33 Cal927=38 O L J 67, 


(11) Decree-Execution—Order direeted te 
an officer of the Court. 


2497—O P O—0. 21, r. 32=(1883 5,260), 


A Court, in executing a decree which enjoins 
a party to doa particular act, ¢g.,the removal of 
certain portions of his house whereby he obstructs 
ancient lightsof the other party, has no power 
to pass an Order empowering an officer of the 
Court to execute thadecree by demolishing the 
objectionable, superstructure but it should pass 
an order in accordance with 8. 260, Civil Proce- 
dure Code, 


Where, however, 2 Court passex such an order, 
the darkiast need not be rejected on that ground 
alone; but a Court of appeal can make such an 
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CPC 4908)0 21 r 32=(1882, S.260) 
-Vontd, 

(1) Decree for specific performance for 
restitution of conjugal rights or for 
injunction —(Ovnéd. 

ordér, in its stead asthe law permits, 
Sakarlal y Paryatibai, 4 Bom L RI4= 
26 Bom 2838. 


Notes —Roef: 33011306=100 WN 297=3C 
LJ 112, 


(12) Execution—Decree for restoration of 
parnala, 


2498—0 P C—O. 21 r.32=S, 260 of 1882. 

Held, that a decree directing that the parnala 
in dispute be restored to its former place, should 
be enforced according to the provisions of Section 
260, Civil Procedure Qode, and not through the 
agency of the Nazir.Chiet Court Book Circular IT 
of 1889 referred to, Nanun Mal vy Uttam 
Chand. 107 PjR., 1889. 


(18) Renewal of order contained in decree, 


2499—C P C—O, 31 r. 32=5, 260 of 1882 

Where a decree ordered the defendant to doa 
particular thing and the decree-bolder’s applica- 
tion for execution amounted to a request to renew 
the order contained in the decree, held, that the 
application in that form Was properly rejected 
and that the decree-holder should have asked the 
assistance of the Gjurt as provided by S 260, 
Vaman y Lekshmanshet. 1890 PJ 22. 


(14) Execution of a decree for perpetual 
injunction application for. 


2500—C P C—O, 31, rr 32, 15=(1882 Ss 260, 


ma 281), 


% 


Notice to judgment-debtor, whether necessary 
—Execution by one of two decree-holders, without 


notice—Relief ~ not prayed for, whether 
allowable. In executing a decree for 
perpetnal injunction against a judg 
ment-debtor who has deliberately disobeyed 


an order of Court, has tried to evade it by colonr- 
able transfers of the property and has had ample 
Opportunities to contest the allegations of the 
decree-holder, the Conrt ia not hound to issue any 


7 © notice to the judgment-debtor before passing an 


order under section 260 of the Civil Procedure 
~ Code; nor is any notice necessaty under section 


_. 231, 
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CP C (1908) 0 21 r 32=1882 S.260) 
~Contd. 

(1) Decree for specific performance for 
restitution of conjugai rights or for 
injunction—(ond, 

The rule laid down pratap Chandra Duss y 
Peary Chowdhrain, is not of general application, 


The decree-holder is not necessarily limited to 
the relief asked for in his application, bat may 
be granted other reliefs which the law allows 
him, (8 Cal, 174 Expl. 19 Bom, 34 Dis, 26 Bom. 
187 Ref). Durgadas Nundi y Dewaraj 
Agarwala, $83CLJ112=10 CW N 297= 

33 Cal 306. 


2501—C PC 0 21 1 48=(1882 g, 260)-Per- 
petual injunction, execution of a decree for,on each 
successive breach of decree —Limitation of three 
years from every breach—Executiog Oonrt, duty 
of, not togo behind the decree 


On obtaining a decree fur perpetaal injunc- 
tion the holder of it may enforce the same on each 
Successive breach of the injanction under S. 260 
of the Code and an application to so enforce it 
must bemade under Art 178 Sch 11 of the Limita- 
‘ion Act within three years of the date of the 
particular breach of it! which is the occasion for 
the application. The decree-holder however is 
not obliged to take action in regard to every 
betty infringement of the injunction on pain of 
allowing the decree to hecome altogether inopera- 
tive after three years from the date of the 
first perty breach and depriving the decree-holder 
of the frnits of his decree ifa serious infringe- 
ment of it were afterwards made, 


Held, also, that it is not competent for an 
executing Court to go behind the decree, buc such 
Court onght to give effect to the terms ofthe 
decree witbont attempting to read into it limita. 


tions gathered from a reference to the records of 


the suit in which the decree was passed. 

Venkstachallam Chetty y Veerappa Pillai. 
29 Mad 314, 

(15) Possession of some property under 


the same decree—Compensation awarded 
to decree-holder. 


2502—-CPCO 21 132—(1882) S, 260— 
Decree fur specific performance—Property sold 
for disobedience, 


The provisions of s.260¢ PG supply a pri- 
niitive means of punishing disobedience and are 
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CPC (1908) 0 21 r 32=\1882 S$.260) 


=Vonel i, 

(1) Deeree for specific performance for 
restitution of conjugal rights or for 
injunction—Cvneld. 
not intended to bea satisfaction of the decree so 
as to preventa decree-holder from taking fur- 
ther steps. decree-holder 
in a possessory suit, has under the provisions of 
that section received some compensation for an 
injury done, he can still enforce a right to pos- 
session of the property found under the decree to 
be his, Ahmadi Begam y Amanat Husain. 

TAL 3431, 


Hence, if a successful 


CPCO 2ir 32—When enforced in a suit 
for accounts—Accounts, Suit for acconnts. See 
A WN 1905, 3=27 All 374. 


—021r 32—Perpetual injunction, execu- 
tion of a decree for, on each successive breach of 
decree—Executing Court, duty of, not to go be- 
hind the decree, See C P O (1908) S. 47. Case 
No. 210. 23 Mad 314, 


—O 21 r32- Cause of action and 
two suits different. No resjudicata. 
(1908 ) S. 47 Case No, ( 804 ) 


relief in 
See Creo 
1890 PJ 72. 


CPC O lr 33. 


Discretion of courtin executing decees 
for restitution of conjugal rights. 


See cases under— 


Restitution of conjugal rights. 


CP CO 21ir 34=S. 261 of 1882. 


: Notes.—This rule corresponds to sections 261 
and 262 of the C P Code, 18+2. The provisions 
ef the two sections have been embodied in this 
rule, with additions, alterations and omissions, 


Sub-rule (1) corresponds to para. 1 of sec- 
tion 261 of the old Code, with change of some 
words and phrases. 


Sub-rule (2) corresponds to para 2 of sec- 
tion 261 of theold Code, with alterations and 
omission of some words and phrases, 


Sub-rule (3) corresponds to the proviso con- 
tained in section 261 of the old Code, with seve- 
Tal additions and alterations. 
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C PC 4908) 0 21 r 34=(1882,S.261) 
—Conel i. 


Sub role (4) corresponds to paras 3 and 4 of 
the old section, with 
omissions, 


additions, alterations and 


Sub-rule (6) corresponds to section 262 of 
the O P Code, 1882, with some modifications, 

Sub-rule (6) is new. There was no provision 
in the old Code regarding registration, 

Throughout this rule the word document has 
been substituted for the word “conveyance” 
which occurred in the old section. 

“Section 261 has been recast soas to bring it 
into conformity with the chronological order of 
events, and a provision has been added to meet 
the requirements of the Indian Regalation Act,” 
—See the Report of the Special Committee, 


Decree for execution of document or en- 
dorsement of negotiable instrument. 


—0. 21r84(1) to(4)=ss. 261, 262, 
See:—Registrar of High Court, 


2508—C PC O21 r 34 (1)to (4)=S.261 (1882) 
—Decree for execution of conveyance—Execution 
of sale-deed. in accordance with decree for the 
fame, 


‘The appellant applied to execute his decree 
for execution of a sale-deed by the respondent. 

A draft was produced and its terms were 
agreed to by the jadgment-debtor. The judgment 
debtor, in executing it, made some alterations, 


It was contended that the court could not 
allow the judgment-debtor to make alterations 
in the draft prepared in accordance with the de- 
cree, and that it shouldhave executed the sale- 
deed on behalf of the judgment-debtor, Held 
that if the application were considered one under 
8, 261, Civil Procedure Code, as the Court did not 
execute the sale-deed, the application had not 
been complied with. Ifit were considered an 
pplication to compel the judgment-debtor to 
execute the sale-deed no such application was 
entertainable by the Court. Zeid farther, that 
both the parties having considered the applica- 
tion as one under s. 261, Qivil Procedure Code, it 
had not been disposed of according to law. 
Swami Dayal y Sheoraj Bali. 50 C8370, 


CPC 4908) 0 21 r 35=(4882S.263) 


Decree for immoyeable Property. 
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CPC (1908) 0. 21, r. 35=(1882, S. 
263)-Concla, 
Notes-—Sub-rule (1) corresponds to section 263, 
C P Onde, 1882, with some verbal changes only. 
Sub-rale (2) is new. It makes provision for de- 
livery Of joint possession of immoyeable property 
as there was no such provision in the old Code, 
Sub-rule (3) is also new. The provision is made 
in this rule for delivery of Khas possession by re- 
moving or opening any lock or bolt or by break- 
ing open any door, &,, kc. In delivering pos- 
session under this sub-rule, the first thing to be 
seen is whether the person who refuses to vacate 
is bound by the decree If he is not 
bound by the decree and is a stranger then he 
cannot be removed, nor his locks of doors can be 
broken open. 


or not, 


“We have carefnlly considered the provision 
as to breaking open dwelling houses, and have 
come to this conclusion that it should be limited 
to dwelling houses in the occupancy of the judg- 
ment-debtor.”’’— Sve tie Report of the Special Com- 
mittee, 


This rule should be read with section 146 of 
the Code, which provides, that where any pro- 
ceeding may be taken or application made by or 
against any person then the proceeding may be 
taken or the application may he made by or 
against any person claiming under him. So under 
the provisions of the above section, proceedings 
under this role may be taken against the repre- 
sentatives of a deceased judgment-debtor, 

See Cases under:— 

Mode of execution —Possession. 

—0 21 r 35=S. 263 (1882 )—Decree for 
delivery of possession of equity of redemption— 
Wrongful delivery of land—Suit by mortgagee 
for restitution of landso delivered. See C P OG 
(1908) S. 47. Case No (575) 12M LJ 96, 


CPCO 21 r 36 S. 264 of 1882. 


Decree for delivery ofimmoyeable property 
when in oceupancy of tenant, 

Notes—This rule corresponds to the first 
para of s. 264, C P Code, 1883, with some verbal 
changes only. The proviso contained in the old 
section ranthus: “Provided that, if the eccu- 
pant can be found, a notice in writing containing 
such substance shall be served uponhim and in 
such case no proclamation need be made,” 

—O0 21ir 36=( 1882 )—s. 264 (1859, 5, 
224)—See Cases under:— 

Possession-Nature of Possession. 
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C PC (1908) 0 21 r 36=1882S. 264) 


~Coneld, 


—0 21 r 86—Decree for delivery of posses- 
sion of equity of tedemption—Wrongful delivery 
of land—Snit by mortgagee for restitution of 
‘and so delivered, SeeG PO (1908) S. 47, Case 
No (575) 12MLJ 96. 


C P C (1908) 0 21r 37=(1882,S.245B) 


Discretionary powers to permit judgment 
-debtor to show cause against detention 
in prison. 
—O 21 r 37S. 245-b—Revivor of decree— 
Issue of notice under S. 245-B—Effect, See 
11 Ind Casj216. 


2504—0 21 r87=CP CS 245 (B) of 1882 
—Arrest of judgment-debtor who has applied in 
other execution--proceedings under Sec, 344, of 
the Civil Procedure Code—Secs, 344 and 245 (B) 
of Civil Procedure Gode,— 


The Code of Civil Procedure does not prevent 
the Court from issuing a warrant of arrest ora 
notice under Section 245 (B), against a)judgment- 
debtor who has in other execution-proceedings 
made an application under sec, 344 to be declared 
an insolvent, pending the inquiry jnto such ap- 
plication. Where,however,such judgment-debtor is 
brought before the court under a warrant of 
arrest or comes before it upon notice under S, 245 
(B ), the Court has a discretionary power not to 
put the warrant in force under Sec. 349 or not to 
issue it under Sec. 336 ( where the requisite noti- 
fication has been published by the Local Govern- 
ment ) if the applicant furnishes security for his 
appearance when called upon, Ganpat v 
Mahadeo. PJ 1897 P 120 

—0O 2ir 37—See CP 0 (1908) 8 59, Case 
No. (984). 140C 36. 


CPCO. 21, r. 38=( 1882, S. 337). 


—O 21 r 38—Reversal or modification of 
decree on ground, common toall. See CP CO 
41 r4, Case No, 2997. 14 WR 130 


—O 21 r38—See CP CO 4ir 4. Case No. 
3006. 1 Ind Jur0OS 32. 


—O 21 r 38—Arrest of judgment-debtor. 
See C PC (1908)S 55. Case No. (961). , 

59 PR 1898. 

—O 21 r 38—Orderto furnish security in 

case of judgment-debtor, arrestedin execution of 

a decree but who was applied for insolvency. See 

CO PC(1908%)S 55 Case No (953). 90 C42B 


— 
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C PC (1908) 0 21 r 39-1882, $.239) 


=Concia, 


—O2Lr 39 cls. (1) to (4)=(1882) s. 
339 (1859, s. 276). Subsistence allowance. 
See Subsistence Money. 


2505—0 21 r 49 (1) to (4)=S. 239 of 1582. 

Civil Procedure Code 1582, Section 339 and 
section 36 of the Prisons Act, 1871—Correlation 
of—Subsistence allowance of Civil Prisoner— 
Clothing, bedding and cooking utensils of prisoner, 


A Civil Court executing a decree under 
Chapter XIX, Civil Procedure Code, 1882 is not 
competent to require a decree-holder to supply 
anything but the judgment-debtor’s subsistence 
allowance in money, which it is required to fix 
by Sec. 339. A Civil Court has absolutely 
no concern with the bedding, clothing or cooking 
utensils or, any other article which may be de- 
clared hy the jail authorities necessary for the 
prisoner. 


By section 36 of the Prisons Act, 1871, every 
Civil Prisoner unable to provide himself with 
Sufficient clothing and bedding shall be supplied 
by the superintendant with such clothing and 
bedding as may be necessary, and the decree- 
holder is liable to pay to the superintendent on 
demand the cost of the clothing and bedding so 
supplied to the prisoner when he has been com- 
mitted to prison in execution of a decree in favour 
of a private person. In default of such payment, 
the prisoner is to be released. 


The Code and the Prisons Act are both silent 
as to cooking utensils and the Court has no 
concern with the mode in which the judgment- 
debtor is to be supplied with food in the jail: it 
has only to require the decree-holder to make 
provision in money for the prisoner's subsistance, 
Sawan Mal y Nandu, 43 PR 1893. 


CPCO 2ir 40=S 337 of 1882 


Procedure on appearance of Judgment- 
debtor in obedience to notice or after arrest 


Notes—TYnis rule corresponds to section 387A 
of the Coin, 1882 with change of some words and 
phrases, Lut no change of any radical character 

ems to have been made inthe meaning. This 
section was added to the © P Code of 1882, from 


DESAI’S CENT. CIVIL DIGEST 1811-1912. 





686 


C PC 4908) 0 21 r 40~(4882.5.337A) 
-Voncld, 
the Debtor's Act VI of 1888, (2.4).The words “as q 
trustee” which occurred in cl. ( a) ofthe section 
after the words “was bound” have been omitted 
from the present cl. (a); and in sub-rule (5) the 
words “civil prisow” baye been substituted for the 
words “‘civil jail.” The other changes introduced 
in this rule are merely verbal. 


See cases under:— 


(1) Arrest—Civil Arrest. Cases No. (1, 3,) 
(2) Appeal-Decrees, Case No (398), 
21 Mad 29. 


2506—0 P C 0 21 140 (=Civ. Pro, Code, 
1882, S, 337 A )-Evidence Act Ss, 102, 106,— 


The language of s, 837-A Civ Pro Code,implies 
apparently that the judgment-debtor has to 
satisfy the Court that he is unable to pay the 
amount of the decrea from proverty or other 
sufficient cause. The judgment-debtor is the party 
who has to show the Court his right to exemption 
from the provisions which the Judgment creditor 
has put in force against him. Ss 102 and 106 of 
the Evidence Act im ply the same thing. The 
presumption is that the judgment-debtor has not. 
contracted his debts without the means of paying 
it, and therefore if no evidence at all were given 
on either side the judgment-debtor would fail in 
his claim to exemption from the consequences of 
his own act. So too,the fact of the judgment-debt- 
or’s poverty must be especially within his own 
knowledge, and cannot be within the knowledge 
of the creditor except to a limited extent 
Bhaimia Ahmed Ismaljee y Kadip Set. 

U BR 1897-1901 Vol IT 279. 


2507—0 81 r 40=(1882) s 337 A.—Nnrety 
~Execution of decree—Right of decree-holder to 
proceed against surety. The petitioner became a 
surety under s. 357 A, and not under 8 336 though 
the judgment-debtor got leave during the Proceed- 
ings to apply for insolvency, without the consent 
of thesurety. Held, the surety did not thereby 
become party to the decree, and the decree cannot 
be summarily executed against him, (24 Maa 
500 Refd to. ) Hari Lal y Mansa Ram, 

80 PLR 1905=50 P R1905, 


—O 21 r 40- Surety-Executing Court had 
no power to receive its order releasing to suret 
See CPC (1908) S 55, Case No (973). 


61 P W R 1910 
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C P C1908) 0 21 r 41=882, S. 267) 


Attachment of property-Examination of 
Judgment-debtor as to his property. 


Notes.—This rule hasbeen substituted for 
section 267 of the C P Vole of 1842 Theold 
section has been recast and re-arranged by several 
additions and alterations. The main distinctions 
between this rule and the old section, are (l) 
that this rulerefers toa decree for payment of 
money but the language “of the old section cover- 
ed all sorts of decrees.(2) This rule provides for 
the examination of the judgment-debtor or any 
other person but under the old section the Court 
had power to summon any person whom tbe Court 
thought necessary 


See Cases under:-Attachment, 


—O 21 r 41—Legal representatives of the 
judgment-debtor--Plea that the property survived 
to them by survivorship-Plea raised in execution 
proceedings.—See C P 0 (1908) S. 47. Case No 
(398 ). 12 Bom L R539. 


CPCO21ir 42=S.255 (1882, 


Notes—This rule corresponds to section 256, 
O P Code, with some alterations and omissions, 
The words, where a decree directs an enquiry as 
to rents or mesne profits or any other matter, baye 
been substituted for the words, “if the decree be 
for mesne profits or any other matter, the amo- 
unt of which in money istobe  subsequenty 
determined” which occurred in the beginning of 
the old section. The words, the amount of which 
in money ix to be subsequently delernined, have 
been omitted. The other alterations are not 
material, 


CPC 0 21r 43=S. 269 (1882), 


Notes:—This rule corresponds to paras. I and 2 
of section 269 O P Code 1882 with some additions 
alterations. The words other than agricultural 
produce, have been subsitnted for the words 
‘other than the property mentioned in the first 
proviso to s, 266’ which occurred in para. 1 of the 
old section. The words “ is likely tu exceed” have 
been substituted for the words “will exceed” which 
occurred in the proviso to the old section. 


‘The third para of section 269 which empower- 
edthe Local Government to make rules for 
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CP C (1908) 0 21 r 43=(1882 $.269) 
-Voncla, 

the maintenance of the attached live-stock kas 

been omitted probably on the ground that the 

High Courts have now powers to make such rules, 

(See ss, 122, 125, 126, 129 and 130 of Part xX.) 


—0 21 r48=S. 269 (1882 )—Attachment 
of moveable property other than agricultural 
produce in possession of judgment debtor, 


See Cases under—Attachment, 


2508.—C PCO2l r43—Arts 29, 42—Snit 
for compensation for wrongful attachment or 
seizure, 

Where the defendant caused a warrant of ate 
tachment to -issue and the warrant was executed 
by affixing the court seal to the outer door of 
the warehouse without breaking open the door 
and taking physical Possession of the jaggery 
inside: Held that the attachment amounted to 
actual seizure within the meaning of S. 269 C P 


Cand that a suit for damages is governed by 
Art 29 and not by art42. Multanchand Kan- 
yalal vy Bank of Madras. 27 Mad 346. 


2509.—C PC 0 21 r 43=S, 269, 273, 

Section 272 does not allow of an anticipatory 
attachment of money expected to reachthe hands 
of a Public Officer, but applies only to mon- 


ies actually in his hands. 
Tulaji vy Balabhai. 1896 PJ184. 


—0 21 r 43.—Written appeal for execution 
See C PC 0 21 rll. Case No 2348, 
21 P R1899. 


CPCO2ir 45. 


Notes—' These provisions were inserted in 
Bill No 11 with the approval of the Government 
of India and the committee have therefore Tepro- 
duced them in the present edition of the Bill.” 
—See the Report of the Special Committee. 


CPCO2li r 46=S. 268 (1882), 


Notes:—This rule corresponds to section 
26% © P Code 1883 with some verbal changes. 
The words"pudlic company” which occured in the 
old section and the last three paras of s.264, have 
been omitted from thisrule. The provisions con- 
tained in the last three paras. of s. 268 have 
been embodied in rule 48 of this order with much 
elaboration and details of procedure, 


tad 
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C P C(1908) 0 21 r 46~,1882, S.268) 
-—Contd, 


1 Attachment of debt—Share ofother 
property notin possession of judgment 
debtor 2510—2519. 
(1) Attachment of debt—Share &e 
2510—2515 

(2) Fixing ofthe copy of the 
and another to be sent 
2515A—2517 

(8) Prohibiting order—Suit to recover 

debt —2518 
(4) Attachment and sale of bonds 
2519. 


CP CO 2ir46=S. 268 (1859 ss. 284, 
236, 239, 241.) 
See Cases under. 
(1) Attachment 
(2) Limitation Act 1877 S, 15, 
(3) Railway Servants Provident Fund 
—Attachment, 


—O 21 r 46 (1)—Attachment of salary or 
allowance of public officer or servant of railway 
company a local authority—See O P O (1905) O 
81 r 48, Case No ( 2521) 14C LJ 228, 


(1) Attachment of debt, share &c. 


2510.—O P UO 21 rr 46, 52—Annuity not 
due, if garnishable—Anticipatory attachment of 
money expectant to reach the hands of public 
officer, 


order 


A conveyance of all properties by a person in 
favour of his son for the payment of his debts 
provided that the purchaser would pay the vend- 
ora monthly sum of Rs. 4,000, the first payment 
to be made on Ist October 1905 and the payment 
ofevery succeeding month, on the first day of 
the month following. The deed farther provided 
that the vendor would not by mortgage or other- 
wise seek to charge or alienate the allowance 
payable to him; and that,on no account and 
under no circumsances, was the allowance to be- 
come payable to ordemandable by any person 
other than the yendoror his duly constituted 
attorney. There was also a provision that so far 
48 was consistent with the then subsisting mort- 
gage executed by the vendor bimself, the allow- 
ance payable was to be a first charge upon a 
specified share of the estate. 

A decree-holder of the vendor applied for re- 
covery of the judgment-debt by attachment of 
the allowance of Rs, 4,000 from April 1910, up 


Ml C. C, 44 


DESAI’S CENT. CLVIL 






DiG¥sT 1811-1912. 690 


CPC 908) 0 21r 46=(1882,5. 268) 
-Contd, 
(1) Attachment of debt—Share of other 
property not in possession of judg- 
ment-debtor—Contd. 


to the date of realisation, and also for rateable 


distribution of asum of money which had been 


already deposited in Conrt and respresentéd a 
portion of the allowance due to the judgment- 
debtor from November 1909 to January, 1910. 
He further asked that the allowance for the 
months of February and March, 1910, which had 
already accrued due might be attached and made 
available for the satisfaction of their dues: 

Held, that an annuity, not yet due, was not 
garnishable under the provisions of the law, and 
that r 46 of O 21 of the Code was of no aasia- 
tance to the decree-holder, 


The term “debt” in O 31, 746 of the Code is 
used in its legal sense of a debt either due or 
accruirg due, 

Rue 52 of O 21 of the Code applies only where 
the property to be attached is in the custody of a 
public officer. It does not allow of an anticipa- 
tory attachment of money expectant to reach the 
hands of a public officer, and is restricted only to 
money actually in his hands, (9 CW N 703, 
Dist. 22 Bom 39, Fol). 

Raja Padmanund Singh y Rama Prasad 
Malyi. 14C LJ 1927, 
2511-0 P C 021 rr 46 (1) 59, 60, 61, 63, 79 (3): 
=( 1882 S. 279, 280, 281, 283, 301, 355)—“Posses- 
sion” and “Possessed’’—Debt other than begotia- 
ble instrament—Attachment of —Claim by third 
party—Order on claim —Limitation Act, Sch II 
Art Il, F 

The term “possession” is one which is used in 
widely different senses in dealing with different 
subjects and refers sometimes to tangible or phy- 
sical possession and sometimes to constructive or 
legal possession. The word “possessed” in g, 279 
and the word “possession” in Ss. 280 and 281 are 
not restricted to merely tangible or physical pos- 
session but inclade constructive Possession or pos- 
session in law of debts and other intangible pro- 
perty. A debt may be attached under Ss. 266, and 
268, and a claim may be preferred against the at- 
tachment and investigated under 8, 278, and an 
order passed in snch claim under 8, 283 O PO, 
will be subject to the operation of s, 283,0 P O,' 
and Art 11 of Sch II of Act XV of 1877 (Limita- 
tion Act). (24 Mad 20 overruled.) The word “pog- 
sess” in 8, 3550 P O,, is applicable not only to 
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CPC (1908) 0 21r 46=(1882 S.268) 


- Vonta, 

(1) Attachment of debt—Share of other 
property not in possession of judg- 
ment debtor - Contd. 
tangible property but also to debts and other 
intangible property. Chidambara Patter y 
Ramasami Patter, 27 Mad 67= 

13M LJ 467; FB. 

2512-C P CO 21 r 46(1 )=(1888 S. 
268). 

Held,that for the purposes of s, 268, CP C., 
a mortgage debt is not immoveable but moveable | 
property. (58 P R 1899, Ref. 9 Mad 5, not Fol: 18 
Mad 437; 19 Bom 21; 13 Cal 546: 20 Cal 805; 23 
Cal 450 and6C WN*Fol.) Bantu y Ganda 
Singh. 18 PR1909=22 P W R1909= 

1 Ind Cas 450. 

2513—C PCO 8l1,rr 4 6 (1 ), 54=18x2 
Sections 268 and 274—Mortgage debt, nature of 
—Moveable and immoveable property—Mode of 
attaching and selling a mortgage debt in execu- 
tion—Iiffect of sale of mortgage debt in execution, 

A mortgage debt is moveable property within 
the meaning of section 268 Civil Procedure Code; 
and its salein execution by public auction carries 
with it the right to proceed against the mort- 
gaged property even though there may have been 
no attachment and sale under section 274, 

Where a mortgage debt had been attached in 
execution under section 26% Civil Procedure Code 
and sold under section 297, Held that the Court 
had no jurisdiction to set aside the sale, 

Tarvadi Bholanath Harishanker y Bai Kashi 
(1902) 26 Bom 805. 


2514-0 PCO 31 rr 46, (1), 58=(1182 Ss, 
268, & 278). 


Section 278 Civil Procedure Code applies to 
specific moveable pronerty attached by prohibi- 
tory order under section 268. (4 Bom 323;22 W 
R 86 and 24 Mad 20 ref). Kesheorao Kunbi 
vy Muka Teli. 14CPLR124 

2515—C PCO 21 r 46 (1)=( 18828. 268 )— 
Prohibitory order—Submisson to—Mistake of 
fact—Subsequent refusal to remit, 


Where an officer submitted to a prohibitory 
order under S. 268 and held in deposit the amount 
that fell due to the judgment-debtor under a mis- 
take of fact as to the Court from which the order 
emanated and afferwards found that the Court 
which issued the prohibitory order, was not com- 
petent to do so, he will be justified in sabsequent- 
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C PC 4908) 0 21 r 46-1882,S.268) 


—Contd, 

(1) Attachment of debt—Share of other 
property notin possession of judg- 
ment-debtor— Contd. 
ly refusing to remit the money tothe Court which 
issued the illegal order. Abdul Gafur vy Albyn 

7C WN 821=80 Cal 718. 


Notes—Fuol: 5 Bom L R 803=28 Bom 198, 


(2) Fixing of the copy ofthe order & 
another to be sent. 


2515A—U PO 0 21 r46 (2)=rs. 268, 484, 
486. 492—Attachment—Debt—Garnishce order— 
Delivery of cheque to creditor—Effect of subse- 
quent receiptof attachment order-> topping pay 
ment—Failure to affix copy of order in Court 
honse— Effect. See 12 Ind Cas 869. 


2516-C PC 0 21, rr 46 (2) 54; S. 64=(1882 
—Ss. 268, 274, 276)—‘Shall be fixed’—Attach- 
ment of mortgage debt— opy of order not affixed 
in Court-house—Illegality. 

A mortgage-debt was attached, bat no copy 
of the attachment order was affixed in the Court- 
house as required by S. 268,C P C. Afeld, that 
the plaintiff who took an assignment uf the mort- 
gage bond four days after the order of attachment 
acquired a valid title, the attachment being in- 
effectual. Satya Charan Mukherji y Madhub 
Chunder Karmokar. 9C WN 6938. 


2517—C PC O 21, r 46 ( 2) =(1882S. 268)— 
Decree—Execution—Attachment of salary— 
Prohibitory order—Railway servants —Salaries— 
Small Cause Court—Juriediction. 


Where a Railway servant resides, works for 
gain and receives his salary within the local juris- 
diction of the Court that passed the decree and 
the disbursing officer holds his cffice beyond the 
local jurisdiction of the Conrt, the Court cannot 
attach the salary that felldue and that was to 
fall due, by aprohibitory order, under S.268 of 
the C P C issned to disbursing officer. 
Ssyadkhan y Davies, 5 Bom L R 803= 

; 28 Bom 198. 


(3) Prohibiting order-Suit to recover debt. 


218—C PC 0 21, r 46 (2) (=old s, 268)— 
Probibiting order—Snit to recover debt. 

A suit against a debtor to recover a debt will 
not be barred by the fact that the Court madea 
written order in execution of a decree nnders. 268 
Civ Pro Code, 1882, prohibiting a creditor from 

recovering such debt and the debtor from making 


of attachment. 
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C P C1908) 0 21 r 46-1882, S. 268) 
—Conel, 
(1) Attachment of debt—Share of other 
property notin possession of judg- 
ment-debtor--Concld. 


payment thereof until further orders. (13 All 76 
Ref). Nandu y Sundar. 142 PR1894, 


(4) Attachment and sale of bonds. 
2519—C PCO 21r 46=S. 268 (1882). 


Under the provisions of s. 268 of the Code of 
Civil Procedure (Act X of 1877), bonds cannot be 
sold till the end of six months from the date 
Nursing Das Raghunath 
Das vy Tulsiram Bin Doulatram. 2 Bom 558 


—0 2ir 46--Attachment—Debt— Monthly 
allowance of ‘debt’—Contingent and existing 
debt—Debt payable in future—See G P O (1908) 
5. 60. Case No (990), 9 CW N703. 


CP CO21r 48 


Attachment of-salary or allowance of 
Public officer or servant of railway com- 
pany or local authority 


Notes.—This rule is not altogether new- it 
has embodied the provisions contained ip the 
last three paras of sec, 268,C0P Code 1882, 
With several additions and alterations. This rule 
has laid down in detail the procedare to be fol- 
lowed when the property to be attached is, the 
Salary or allowances of a public officér orof a 
servant of a Railway Company or local authority. 
This rule has: removed the difficulty | which 
hitherto existed in attaching the salary ofa 
public officer or of a Railway servant, where the 
jJudgment-debtor or the disbursing officer was not 
residing within the local limits of the Court's 
jurisdiction. Under the present rule the Court 
has full power to attach the salary ofa public 
Officer or of a Railway servant, although be or 
the disbursing officer may live beyond the local 
limits of its jurisdiction, There was some con- 
flict of judicial opinions with regard to Court’s 
jurisdiction to make an order of attachment of 
salaries of public officers or of railway servants, 
outside the local limits ofits jnrisdiction but 
this rule has settled the point, and has overridden 
‘the law laid down in 30 Oal 713:7C W N 881; 
andin 28 Bom 198, 


2520.—C P 0 1908 0 21, r 48—Debt pay- 
able to judgment-debtor by non-resident outside 
jurisdiction, if may be attached—Execution, 
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CPC (1908) 0.24 r 48-Concii, 


It is not competent toa Court, in execution 
of a Aecree for money, to attach, at the instance 
of the decree-holder, a debt payable to the judg- 
ment-debtor by a non resident outside the juris- 
Begg Dunlop & Co y. Jagannath 

16 C W N 402=89 Cal 104, 


diction, 
Marwari. 


2521.C PCO 2lr 48—Debt, attachment 
of—Debt payable by non-resident outside juris- 
diction—Executing Court, power of, to execute 
decree outside jurisdiction—Precept, object of. 


It is not competent to a Court, in execution 
of a decree for money, to attach, atthe instance 
of the decree-holder, a debt payable to the judg- 
ment-debtor by a non-resident, outside the juris- 
diction, 


One of the exceptions recognised to the gene- 
ral rule that no Court can execute a decree in 
which the subject matter of the suit or of the 
application for execution is property situate 
entirely outside the local limits of its jurisdic- 
tion, is in cases of decrees for sale of mortgaged 
properties; others have been recognised by the 
new Civ Pro Code in cases of attachment of 
salaries of public officers under O 
21,r 48, and of sale of an entire estate, 
situated within the local limits of the jurisdic- 
tion of more Oourts than one, under r3 of O 21. 


Obiter:—The object of a precept is to enablea 
decree-holder to obtain an interim attachment 
where there is ground to apprehend that he may 
otherwise be deprived of the fruits of his decree, 
Begg Dunlop & Co y Jsgannath Marwari. 

14.C L J 228=11 Ind Cas 417, 


CPCO 2r 49 


Notes.—This rule is new, It has been taken 
from 53 and 54 Viot., 39 s. 39 and from English 
Order 46, rr la 1b, 


C PC O21r 50 


Notes.—This ruleis new. It has been taken 
from English Order 48a, r8 Section 247 of the 
Contract Act (1X of 1872) runs thus: ‘A per- 
son, who is under the age of majority according to 
the law to which he is subject, may be admitted 
to the benefits of the partnership, but cannot be 
made personally liable for any obligation of the 
firm; but the share of such minor in the property 
of the firm is liable for the obligations af the firm,” 
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CP C 4908) 0 21 r. 50-Conc!a, 


C P C(1908) 0 2% r 50-Property attached— 
Legal representative-Plea that property attached 
is trust-property—Appeal-Execution of decree, 

See CPO (1908) S. 47. Case No 173. 
12 Ind Cas 411. 


-0 21r 51 4908)=S 270 (1882). 


See Cases under:— 
Attacbment. 


CPC 021 r52=S 272 of 1882 


Attachment of property in Custody of 
Court or public officer. 


Notes.—This rule corresponds to section 272, 
C P Code. 1882, with some verbal changes. The 
words “he deposited” which occurred in the 
old section have been omitted. The other chan- 
ges are not material. 


CPCO 21 r52S, 88—Contract Act 1882, 
Ss. 2, 37, 38, 4MLT 235. 


2522—C PC 0 21r52(=38, 2720 PG 1882) 
—Scope of—S. 272is applicable only to cases 
where the property is in the custody of a court or 
public officer, and belongs to the judgment- 
debtor, and nut where ithas been declared to 
belong to the plaintiff. The remedy in such case 
is to sue to recover possession, 

Raja Padmanund Singh y Chandi Dat Jha. 
1CWN170. 


2523.—C PCO 21r 52=1882S, 272—Court 
of Justice—Deputy Collector’s Court,— 

The Court of a Deputy Collector was a Court 
of Justice within the meaning of s, 237, Act VII 
of 1859. Cowie y. Elias 10 W R 438. 


2524.—0 PC 0 21r52=8. 272—Application 
for money deposited in Court—Question for Court 
executing decree—Separate suit,— 

The plaintiffs, having obtained decrees on 
certain hundis against X and P, applied under 
Act VIII of 1859, s, 237 for payment of certain 
moneys which had been deposited in Court ina 
suit in which one D was the plaintiff, and which 
had been attached bythem, The ground of their 
application was that D had recovered a decreeon 
certain bundis which had been fraudulently 
transferred to him by K and P, The Munsif,hold- 
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C PC (4908:0 21 r 52=(4882, S.272) 
-Cone!t, 
ing that the question of the ownership of the de- 
cree could not be determined in the miscellaneons 
department, referred the applicants to regular 
suits, These were accordingly instituted, and 
the transfer to Ddeclared to be fraudulent and 
colourable. Held that the question of the title 
of the plaintiffs as against D to have their debt 
paid out of the money in deposit ought to have 
been decidedin the Court in which the money 
was in deposit, The Munsif was in error in direct- 
ing the applicants to a regular suit, Debee 
Pershad y Gujadhur Ram 20 WR738. 


Notes:—Con: 19 Bom 710, 


—0 21 r 52—Attachment of debt, share etc, 
SeeC PC ( 1908 ) O 21 r 46 cl ( 1 ). Case No, 
( 2510 ) 14 C L J127, 


CPCO. 24, r.53=S 273 of 1882. 


Notes,—This rule corresponds to section 273, 
C P Code, with several additions and alterations. 
The most important change is the addition of 
the words “or forsale in enforcement uf a mort- 
gage or charge” in sub-rule (1). ‘The present rule 
has,been made applicable to money-decrees as 
well as to mortgage-decrees, The addition seems 
to have been made to meet the cases 
in which it has been held thata decree upon 
{ mortgage is nota money-decree within the 
meaning of section 273 of the old Code. The old 
section has been recast and re-arranged, and it 
has been enlarged by addition of some clauses to 
make the procedure more clear and intelligible. 
The changes are principally confined to the 
details of procedure to be followed in attaching a 
decree, 


Sub-rules (2), (2) and (6), cl (a) of sub-rule 
(1) are new. The changes introduced in the 
other sub-rules and clauses are not material. 


1 Attachment of decrees. 


1 Attachment already made—Applica- 


bility 2526. 
2 A decree ina suit for dissolution of 
partnership— Money decree 2526. 
3 Decree for money—Mortgage-decree & 
decree for money 2527. 
Money-decree 2528—2530B, 
Decree for sale 6n mortgage 2531. 
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6 Decree cannot be suld in execution of 
a decree 2532 

7 Money-decree-Right to recover mesne 
profits 2538—2534. 

8 Assignment of decree—Application by 
assignee 2535—2536. 

9 Mortgage-decree-holder is a represen- 
tative 2537. 

10 Attachment of a decree by a notice 


from another Court 2538. 





11 Attachment of decree — Effect of— 
Decree-holder’s right to apply for 
execution 2539, 

1 ATTACHMENT OF DECREES. 


C PC (1908) 0 21, r, 53 =(1882) S. 273, 


See Attachment—Subjects of Attachment 
—Decrees. 


CPCO 21, r 53=S. 273 (1882 )—See 
(1) Right of suit. TMLT 143, 


(2) CPCO 21, r16, Case No. (2417). 
2 Ind Cas 626. 


(1) Attachment already made-Applicability. 
2525—C PCO 21,r53=S8. 275 of 1882— 


O 41, r 53, cl.6 applies also to cases where the 
attachment was already made, 


Gorgala Venkayya vy. Mugunta Laksh- 
miah, 22MLJI 394. 


(2) A decree in a suit for dissolution 
of partnership—Money-decree. 


2526—C P UO 21, r 53=( 1882 S. 273 ).— 

A decree in a suit for dissolution of partner- 
ship is, for the purposes of execution, to be re- 
garded as a money-decree, It can be attached 
but cannot be sold; and the only remedy respect- 
ing it is the procedure under s, 273, Civil Proce- 
dure Code, 1882. Sidlingaya y. Shankarapa, 
5 Bom L R 529=27 Bom 556. 


(8) Decree for money—Mortgage- 
decree, a decree for money. 


2527—O PC 0 21, r 53=( 1882 Sec. 273 ).— 
An ordinary mortgage-decree is;not a decree 
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for money within section 273 of the Code of Civil 
Procedure. Macnaghten y. Surja Prasad, 
11 C LJ 78=5 Ind Cas 302. 


(4) Money-decree. 


2528—C PCO 21,r 43=(1882 8, 273)— 
Decree on a mortgage—A pplicability of s, 273, 


A decree upon a mortgage is not a money- 
decree within the provisions of S, 273, 
Baij Nath Lohea y. Binoyendra Nath 


Palit, 6CWNB5. 


Notes:—Ref: 28 All 771 F B=1 ML T247= 
3 A L J 585=(1906) W N 237, Fol: 12 0 
WN 625;2CL J 499, 


2529—0 PCO 21, r. 53 =( 1882, §, 273 )— 
Attachment of deoree for money = Decree for fore- 
closure—Procedure—Execution of decree. 


Where on application toa Court which was 
not the Court which passed it, a decree for fore- 
closure was attached bya creditor of the decree- 
holder, it was held that it was not competent to 
the Court which passed the decree to follow up 
the attachment by substituting thename of the 
attaching creditor in place of that of the decree- 
holder. Brahma Din v. Braji Lal, 

1903 A W N 206=26 All 91, 


Notes:—Ref: 28 All771 F B=3 AL J 385= 
1ML T 247=( 1906) W N 237, 


2530—C P C O 81 rr 53, 16—S, 60= 
(1882, Ss. 273, 232, 266, 281 )—Transfer of Pro- 
perty Act (IV of 1882), S, 89 — Civil rales of 
Practice, Rule 184—Mortgage-decree, sale of, in 
execution, whether valid, and passes title to the 
purchaser—Mortgage-decree how far a money- 
decree—T'ransfer of Property Act, scope of—Ciy, 
tro. Code, S, 273, scope of — Jurisdiction of 
Courts, in the absence of specific provisions, 

On the application of C, the Lower Court pas- 
sed an order allowing execution of 3 mortgage 
decrees against the appellants which were obtain- 
ed by N and purchased by 0, sought to execute 
them at a Court auction-sale held in pursuance 
of a decree in another suit instituted by C against 
N to enforce a hypothecation bond by which N 
had pledged _ as security the mortgage decrees 
which he held, 


Held, that the petition of C for execution of 
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the mortgage decree obtained by N had been 


rightly allowed by the Lower Court, 


Per Abdur Rahim, J—Whether a mortgage 
decree which directs the payment of a certain 
sum of money as well as the sale of the mort- 
gaged property isto be regarded asa money- 
decree depends on the connection in which the 
question arises. For the purpose of section 273, 
however, a decree for money which is sought to 
be attached ia execution includes a decree upon 
@ mortgage and the effect of S. 273 is to prohibit 
the sale of a decree for money which had been 
attached in execution, But it would be extend- 
ing the application of the section, if it ig to be 
held that it has the effect of Tendering the sale 
of a decree for money held in execution altogether 


invalid and without jurisdiction. That section | 


which merely enacts a rule of procedure cannot 
be accorded a scope which would indirectly affect 
an important question relating to the right of 
the decree-holder to deal with his rights under 
the decree, 


Section 232 recognises the validity of a pledge 
of a decree as security no less than the Validity 
of its sale and there is nothing in reason why, if 
a decree-holder can sell his decree, he cannot 
make it security for bis debts. It follows there- 
fore that if there is nothing in the law to prevent 
the decree-holder from pledging, his decree as a 
collateral security, it must be within the compe- 
tence of the Court which is asked to enforce such 
acontract to order the sale of the property 
pledged. (25 Mad 244. Ex, 28 Mad 473; 28 Bom 
680; 26 Cal 839; 16 All 259 Ref: z All 290; 6 
Mad 418; 20 Cal 111; 16 Bom 623 Ref: 9 All 
46; 5 All 142 (157) (PC); 10 Bom 444 Ref: 6 
Mad 418 Dist-) Subbaraya Rowthu Minda 

Nainar y. Kuppusawmy Aiyangar, 
5 MLT 278=1 Ind Cag 535. 


2530A—C PC 0 21, rr, 53, 54, 89=( 1882 ) 
§. 273—Application to set aside sale—Decree on 
foot of a mortgage — Whether moveable or im- 
moveable property, 


O 21, rr. 53 and 54 of the Civ. Pro, Code,make 
it quite clear that a decree for sale in evforce- 
ment of a mortgage is not to be regarded as im- 
moveable property within the meaning of that 
order, Surbani y Puran Singh, 8SALJ 1827. 
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2531—-C P00 21,r 53 =(1882-Section 273) 
—Attachable in éxecution, 


A decree for sale upon a mortgage is not a 
decree for money and can be attached and sold 
+.in execution of a money decree under the penul- 
tilrate clause of section 273 of the Code of Civil 
Procedire. (A WN 1885 P. 193 Overruled; A 
W N 1893, P84, 27 All 501;4 0 W N 3h: 6 G 
WN 5; 26 All 91) Referred to; 28 Mad 2t4, Not 
followed. 2 All 290>Referred to.) 

Delhi London Bank, Ld. y. Kunwar Partap 
Singh (F B), 1M LT 247=28 All 771= 
1906 W N 236=3 AL J 585. 


| (6) Decree cannot be sold in execution 
of a decree, 





| 2582—CP C0 21,153=0 P 08.073 Wf 1888 

| —Sale of decree, N 
Held that a decree cannot be sold in executid: 

| ofadecree. The decree-holder may proceed_ 
under s. 273. (2 All 290 followed. ) 
Begamy Siraj-ud-daulah. 


5 W N 123, 


(7 ) Money decree—Right to recoyer mesne 
profits. 


25383-C PCOaiy 68;S 14 
273, 583 ):—A right to Tecover mesne pro- 
fits by way of restitution is nota decree for 
money, and so cannot be attached as such. S 273 
C P C applies only to cases where the right at- 
tached is one expressly settled by tke deoree, 
Semble: lf summary order under s 583, CPO, 
awarding mesne profits is passed prior to the at- 
tachment, it might be a decree under § 273, C P, 
Cc: Vasudeva Rai Varman y. Narayana 
Patter. 24 Mad 342. 


2534—C P C 081 rr 53,2=0 P OSs 973, 258. 

Decree for mesne _profits—attachment 
of—Bringing in representative of judgment- 
debtor deceased before further execution— Enter 
ing up satisfaction of decree afterits attach- 
ment, 

Held, that (1) adecree for unascertained 
mesne profits isa decree for money and may bé 
attached in the mode provided by S 873; (2) 
The holder of a decree for money is entitled to 


4 (1) =(1882 ss. 





Takiya * 


t 


’ 
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execute it by attachment of another decree in 
favour of the judgment.debtor after his death if 
he has brought the representative of such judg- 
ment- debtor upon the record in the execution 
proceedings connected with his decree; (3) the 
holder of a decree that is attached may certify 
satisfaction of the decree under S 258 after the at- 
tachment, if the payment or adjstment was made 
bona fide and before the attachment. 
Ramasami Aiyar y. Rampiyar. 
2ML J 288. 


C P C 1608 0 21 Ff 53—attachment 
of decree—Rights of attaching creditor and origi- 
nal decree-holder, 9M LT 312=21 M LJ577 

=9 Ind Cas 786. 

C P C 1908 0 21 r 53—Right of 


pre-emptor to execute decree in favour of the ve- 

ndee, 80C 186. 

(8) Assignment of decree—Application 
by Assignee. 


2535—C P C 0 21 r 53=( 1882 8, 273 )—Aa- 
signment of decree—Attachment, effect of, on 
execution application by assignee:-Where a decree 


of the District Conrt was transferred to the ap- 
pellant and he applied to the District Conrt for 
the execution of the decree and his application 


was rejected on the grourd that it was mean- 
whilé attached under 273 of the C P O by the 
District Munsiff’s Court. 


Held, that the order was right and the only 
remedy open to the transferee was to prefer a 
claim petition to the attaching Court. 
Chillaloor Verra Musala Reddi y. Pathangi 

Ramaiya7 ML T 88. 


2536-0 PC 1908 0 21 r 53=(1882) S273 Exe- 
cution of the attached decrce-Persons entitled to 
apply—Assienee decree-holder, 

Under O 21 r 53, Civ. Pro. Code, Court recei- 
ving a notice of attachment of its decree from 
another Conrt is hound to stay execution of its 
decree until the attaching Court cancels the notice 
or the holder of the attached decree applies for 
execution. Undor that rule, the only two persons 
who,can take out execution are the holder of the 
attached decree or the attaching creditor. The 
assignee from tho holder of the attached decree 
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cannot apply for execution of the attached decree, 
Thiryengadam Pillai y. Doredla Subbiah, 
(1912) 1M WN176-11MLT 144= 
13 Ind Cas 659, 


(9) Mortgage decree-holder is a represen- 
tative. 


25387—C PO 1908 021r 53=1883 S, 373, 
S. 273 lays down that the holder of a decree sought 
to be executed by the attachment of another decree 
for sale, in enforcement of a mortgage or charge, 
shal], as the représentative of the holder of the 
attached decree, be entitled to execute such __ at- 


tached decree in any manner lawful to the holder 
thereof, 


The mortgage-int@rest under the decree inclu- 
des the right to sell the property in default of 
payment, and no order for sale of that decree is 
necessary in order to enable the mortgage- 
decree-holder to sell it. (6 M LT 278;26 Bom 305; 
(1910) M WN 4, Ref). Kuppusami Iyengar 
vy. Subbaraya Rayutha Munda Nainar, 

(1912) IMWNi1=1MLT 15= 
22M LJ 161=18 Ind Cag 224, 


(10) Attachment ofa decree by a notice 
from another Court. 


2588-CPCO2Irr 53, 68 =(1882 s, 373 and 
290)—Execution sale under the decree attached 
invalid—Irregularity, 


When a Court receives -an order from 
another Court for attaching a decree 
of the former, it is kound to do 80, and cannot 


refer the matter back for further information as 
to the amount under execution. If it proceeds to 
execute the decree in spite of the order under 
section 273 of the Civil Precedure Code and sella 
any property in execntion, the procedure ig not 
merély irregular but wholly void,and the sale 
must be set aside, Manik Lal Seal y. Bono- 
mali Mukherji3 C LJ 27=10 Cw N193= 

32 Cal 1104, 


(Il) Attachment of decree-Effect of-Decree- 
holder's right to apply for execution. 


2539-C PC 021 r53=8 373 (1882)—Limi- 
tation Act. Sch 11 Art, 179, Cl, (2)—Application 
in accordance with law. S 273 of the Civil Proce- 
dure Code does not render the decree attached 
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under it permanently incapable of execution and 
does not destroy the decree-holder’s interest in 
the decree attached. It merely operates as a 
stay of execution unless and until the events 
mentioned therein take place, and delays the 
realisation of the decree by the decree-holder, An 
application for execution of a decree by the 
decree-holder when his decree has been attached 
and while the attachment is yet subsisting is one 
in accordance with law and keeps the decree alive 
and a subsequent application made within 3 
years of such last mentioned application is not 
barred by Art. 179 Cl, (2) Limitation Act. 


Patuma vy Idiyi Beari 13 ML J 265. 


CPC O21 r 53—Decree for the payment 
of money against several persons transferred to 
one of them, 


See OC PCO 21r 16. Case No. (2417), 
6A LJ 564. 


CPC % 21 r53—Mortgage of decree by 
decree-holder—Attachment of decree on same 
date by decree-holder’s creditor—Sabsequent 
attachment by other creditors—Priority. 


See © PC (1908) s. 47. Case No. ( 603 ). 
33 Mad 429, 


C PCO 21 r 58—Transfer unders, 232 
when complete—Duties of Executing Court and 
transferee decree-holder. 


See C PC (1908) O 21 r 16. Case No, (2381) 
6 ML T 278. 


CPCO2ir 54=S 274 of 1882. 


Attachment of immoyeable property. 


Notes—This rule corresponds to section 274, 
C. P. Code, 1882, with some modifications. The 
words, fromitaking any benefit from such transfer 
or charge, have been substituted in sub-rule (1) 
for the words “from receiving the same from him 
by purchase, gift or otherwise,” which occurred in 
para 1 of the old section. In sub-rule (2) the words 
and then upon a conspicuous part, have been 
added after the words ‘conspicuous part of the 
property.’ The above addition seems to haye heen 
made in accordance with the law as interpieted 
in 7 Cal. 34: 8C L & 369 and to override the case 
reported in 4 All. 300, in which a different view 
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Conta, 


seems to have been taken. The other changes are 
mere verbal. 


See Cases under:— 


QQ) 


Attachment—Mode of Attachment 
and irregularities in attachment, 


() 
(3) 
(A) 


Process, Service of, 
Transfer of Property Acts. 6; 


Relinquishment or omission to sue 
for portion of claim, 


2540—C P C—O. 21, r, 4=8,274 (1883 )— 
Notice to judgment-debtor—Personal service, 


Under s, 274 of the Code of Civil Procedure it 
isnot necessary that notice should be served on 
the judgment-debtor personally, When the order 
of attachment has been promulgated under the 
section, 276 comes into play and makes void any 
transfer within its terms pending the attachment 
as against all claims enforceable under the at- 


tachment, Babu Lal y Narain Das. 
9 W N1382. 


2541—C P C—O. 21, rr. 64, 92(=Ss, 974, 814, 
Civ. Pro, Code, 1882)-Sale proclamation-Service, 
if should be in every part of the property—Value, 
Statment of, if material—“Property.” 


The statement in the sale proclamation of a 
value which proves to be inadequate is on irregu- 
larity but not a material irregularity, Such state- 
ments are made without much consideration and 
it is well known that purchasers do not take seri- 
ous notice of any statement in the sale-proclama- 
tion as to the value of the property to be sold. S, 
274 of the Civ. Pro. Code, does notrequire that 
the sale-proclamation should be served in each of 
the villages comprised in the property to be sold. 
The word “property” in that section evidently 
refers to éach “‘lot” to be sold separately from the 
rest, Though it is a sound rule to follow, riz, to 
serve a separate proclamation in each of the yil- 
lages embraced in the same process when they are 
atsuch a distance from one another that there 
is no moral certainty of communication to per- - 
sons on or interested in the one of what is publicly 
done on the other, the fact, that the processes 


Bat, 
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Were not served in each does not necessarily 
Constitute an infringement of the provisions of 
‘8, 274, Civ. Pro. Qode, (11 Cal. 74, 12 Bom 368, 
Commented on). Moulyi Abdul Kashem y 


BenoJe Lal Dhone. 12 C WN 757. 


_ 2542—C P O_0,21, r. f4 ( sold s, 274) — 
Compliance with—Proclamation—Notice. 


Forthe purposes of old s, 274, Civ. Pro, Code, 
it is sufficient if the notice of the attachment of 
the property is given by beat of drum on thespot 
and by affixing a notice on the house of the 
judgment-debtor, situate on the spot, The rulings 
in 1 B. L. R. S.N. 20 andz All 58 should not be 
strictly applied in Punjab. Sunder Singh y 
Jiwan Ram. 83 P R 1898. 


2543—C PC_o, 21, r. 64—Attachment— 
Mortgaged debt—Moveahle property. 


The provisions of 0. 21, r, 54 of the Civ. Pro, 
Code do not apply to propertyof the nature of 
debt secured by a hypothecation bond (15A11134, 
Ref.). There are several difficulties of a practical 
Dature in the way of holding mortgaged debts to 
beimmoveable property for the purpose of attach- 
ment, (26 Bom, 305,Ref.). The preponderance of 
Judicial opinion is in favourof the view that mort- 
gaged debts are moveable properties, (12 Cal.546, 
20 Cal, 805, 6C. W. N. 5,19 Bom. 141, Ref.), The 
opinion of the Madras High Court has been 
fluctuating, but the present view has the support 
of the views of the other High Courts. (9 Mad 5, 
10 Mad 169, 13 Mad 437,8MLJ1, Ref). 

_ Nataraja Aiyar y The South Indian Bank 
Ltd., Tinnevelly. 1911,2M WN 590= 
10 ML T5038. 


—O021r 54.—See Attachment—Subjects of 
Attachment-Debts. 26 Bom 805. 


—0 21r. 54—Decree for money—Mortgage- 
decree, a decrze for money. See C. PG (1908) O. 
41 r. 53, Case No (26408). 8 AL J1327. 


—0 21r 54—Fixing of the copy of the order 
and another to be sent. See C. P. O, (1908) O. 21 
1’ 46 (2) Case No (2616), 9CWN 693. 


—0 21 r 54—Mortgage is not immovenble, 
‘but moveable property. See OP © (1908) O, 21 
7.96 (1) Case No ( 2613). 18 PR 1909. 


Ill CC. 45 
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Notes —This section ¢ Frespondsto section 
275 U P Code 1882 with some additions and al- 
terations. The lines “the attachment shall be deem- 
ed to be withdrawn and inthe case of immovenble 
property the withdrawal shallif the judgment 
debtor so desires be proclaimed at his expense, and 
@ copy of the proclamation shall be affixed in the 
manner prescribed by the last preceding rule” have 
been substituted for the sentence “an order shall 
be issued on the application of any person in- 
terested in the property, for the withdrawal of 
the attachment which occurred in the old section, 
Under the eld section it was necessary to make 
an application to issve an order for withdrawal 
of attachment; but under the present rule, the 
attachment shall be deemed to be withdrawn, 
With regard to the issue of a Proclamation of 
withdrawal of attachment, it is optional with 
the judgment-debtor to make an application for 
the same, On the happening of any of the events 
mentioned in clause (a) (b) or (c) the attach- 
ment shall bedeemed to be withdrawn, without 
any further action on the part of the judgment- 
debtor, 


C PC 4908) 0 21 r 55=S. 275. 


Remoyal of attachment after satisfaction 
of decree. 


2544.—O P 00 21 r 55=(1882) 8, 275 (1859 
8, 245)—Tender of amount of decree—Stay of 
execution, 


Under s, 245 of Act V1I1 of 1859, the mere 
tender of money before the Judge is not sufficient 
to entitle the judgment-debtor to have the sale 
of his property stayed, and the law contemplates 
that payments shouldbe made in accordance 
with the rules and forms of Courts, Huronauth- 

Roy v Indoobooshun Deb Roy. 


2 Hay 802, 
2545.—CPCO21r 55=(1882) 8, 275,— 
Attachment withdrawn—Claims can not be 


considered—Judgment-debtor has locus standi in 
such inquiry, 


Certain property was attached in execution, 
Y applied to have the property sold subject to 


his mortgage, Notices were issued to 
the judgment-creditor and to the jndg- 
ment-debtor L, While this inquiry was 


pending the judgment debt was paid to the judg. 
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ment-cr litor and! the altachment was  with- 
drawn. Held, that the Conrt bad no power after 
the withdrawal of the attachment to enquire 
into the rights of the parties under the mortgage 
and pass an order declaring the property to be 
subject to the mortgage; that it could merely pass 
an order as to the costs incurred; that L who had 
been made a party to the inquiry and who claimed 
an interest in the property, hada locus standi in 
the present application. Lakshman.y Yam- 


aji. 1896 P J 304. 


—0. 21 r 55—Sanction to prosecute, 
4 Ind Cas 97=6 M LT 376. 


—0, 21" 55—U. P. Act XVII of 1876, s. 74 
2 0C 3h9. 


CP % (1908) O 21 r55—Aucetion-purchaser 
SeeCP C (1908) 3. 47. Case No (294). 

9 Ind Cas 472. 

—O 21 r 55—Decree—Execution—application 

by another decree-holder under S, 295 for rate- 

able distribution—Proceedings transferred to the 

Collector—Refusal to set aside sale—See CP C 

(1908) S. 47 Case No (537) 13 Bom LR 1198 


CP CO 2ir56=S. 277 of 1882. 

Notes —This rule corresponds to section 277 
C P Code 1882 with some verbal changes. The 
word ‘where’ has been substituted for the word 
“if” in the beginning; and the word current has 


been added ~ before the word ‘coin’. 
The effect of the addition of the word 
current is thal ifthe coins uttached be not 


current coins, then they cannot be paid over to 
the decree holder, but should be scld, as other 


. moveable properties. 


CPCO2ir 57. 


Determination of attachment. 


Notes—This rule is new and the object of 
framing this rule will appear from the following 
Report of the Special Committee: “The purpose of 
this rule is to putan end to doubts which from 
time to ‘time have arisen astothe continuance 
of an attacbment by reason of the practice of 
“striking off proceedings” or “removing proceed- 
ings from the file’’for which there is no justifica- 
“tion in the Code”. 


This rule has been inserted to set at rest a long 
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CPC (1908 21 r 57-Cuned. 


mooted pointnpon which there was much diver- 
sity of judicial opinion. The conflicting rvlings 
on the point are collected under ss, 64 of the 
present Code and its cross-references and this 
tule bas overridén all those casesin which @ 
view contrary to this rule bas been expiessed. 
The effect of this rule would be that all previous 
attachments shall cease with the dismissal of an 
application for execution and, the judgment deb- 
tor will get svfficient opportunity to make a pri- 
vate alienation, of bis property if once an execu- 
tion case be dismissed under this rule. This rule 
has putsome difficulty inthe way of dccree- 
holders realizing money. Under the old Code __ it 
was settled hy along course of decisions that, 
when property has once been attached,in exe- 
cution of a decree, ap order merely dismissing an 
application forjexecntion, which order does not 
contain specific words withdrawing the attach- 
ment, will not have the effect of raising the 
attachment. Quq@re—Although ,upon the dis- 
missal of an application for execution the attach- 
ment shall cease under this rule; but- whether 
the Court under the powers vested init by sec- 
tion lo! of the Code and nnder the circumstances 
of any particular case, and forthe euds of jus- 
tice, can make special order maintaining the 
attachment where it considers that the judg- 
ment debtor is likely to alienate the property to 
defraad the decree-Lolder? 


2546.—CP (0 XXrrb7 and 66—“Defavlt” 

Meaning of attachment— Power of the Court 
to continue attachment after dismissing an  ap- 
plication for execution—Court’s error of Law, 
parties if must suffer foz— Acyuiesecnce. 


Omission to issue or serve a notice under O 
XXI r 66 Civ Pro Code, upon the jadgment deb- 
tor is 4 “default” within the meaping of O XXIr 
57. There is no reason for givinga restricted 
meaning to the word“dcfaultin O XXI r 67 and 
cofining it to default in appearance, in the pay- 
ment of process-fees, or inthe production of 
documents, 


The words of O XX[r 57 being explicit and 
imperative, upon the dismissal of an application 
for execution for default, attachment ceases, 
even though the Court andthe parties intended 
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that the attachment should subsist. 


Namuna Bibi vy. Roshan Mea. 
15 C W N 428=9 Ind Cas 558. 


—0 21r 57—Review—Private sale of pro- 
perty—Attachment, object of—See C PC (i908) 
O 21r 58. Case No ( 2654.) 14 CLJ 476. 


C PC (1908) 0, 21 r 57—Claim to attached 
Property on bebali of idol, if triable in execution 
Proceedings—See © P C11408) S 47. Case No 
(1564 ). 18MLJ 21. 


CPC 0 21r 58=S 278 of 1882 


1 Investigstion of claims to and objec- 
tions to attachment of attached pro- 
perty 2547—2557 


1 Judgment-dektor not a necessary par- 
ty 2547—2548 

2 Auction purchaser-Right of purchaser 
to impeach validity of mortgage 2549 

3  Priorjmortgagee not entitled to inter- 


vene 2550 
4 WLandlord’s interest in tenure sold after 
decree 2551 


5 Attachment—Investigation of claim 
— Order—Appeal 2552—2553 

6 Review-Private sale of property— 
—Attachment, object of 2554 

7 Attachment of property— Execution 
of mortgage decree 2555—2656 

8 Attachment of property—Limitation. 


9567 


See Cases under:-- 
(1) Claim to attached property. 
(2) Court Fees Act Sch I], Art 17, cl 1. 
(38) Estoppel-Estoppel by Judgment. 
(4) Limitation Act 1877, Art 11. 
(5) Limitation Act, 1877, art 13. 
(6) Onus of Proof—Claims to attached 


property. 


(7) Bengal Tenancy Act S. 170 
(8) OU PC (1908) 8. 47—Parties. 
(9) Jurisdiction. 


(10) © PCS, 47—Parties, 
(11) CPC S, 47—Representatives, 





DESAI’S CENT. CIVIL DIGEST. 1811-19192, 710 


C PC 490800 21 r 58=1882,S. 278) 
—Contd, 


1 INVESTIGATION OF CLAIMS TO & 
OBJECTIONS TO ATTACHMENT OF AT- 
TACHED PROPERTY. 


(1) Judment-debtor nota necessary party. 

2547—C PC O 21 r 58=(1582)—Ss, 278, 
#83 —Suit against successful claimant for decla- 
ration that certain property belongs to the judg- 
ment-debtor, 


In a suit by the decree-holder against a suc. 
cessful claimant to establish that certain pro- 
perty belongs to his judgment-debtor and that 
he is entitled to bring it to sale in execution of 
bis decree, the only person against whom he 
claims relief is,the successful claimant. To such 
asuit the judgment-debtor is nota necessary 
party. Chasi Ram y Mangal Chand. 

1905A WN172;2AL J 491 ; 


28 All 41, 


2548—C PC 0 21r 5838, 278 of 1882, 

It depends upon the facts of each case whe- 
ther the judgment-creditor in proceedings under 
Sec 246 of the Act VIII of 1859 (and Semble Sec 
278 of Act X1V of 1882) Tepresented the judg- 
ment-debtor as to make him a party to the suit, 
of a party against whom the order was Made, 


Shiyapa y Dod Nagaya, p J (1886) 214 
=11 Bom 114. 


(2) Auction Purcheser-Right of Purchaser 
to impeach yalidity of Mortgage. 


2549-CPCO21r 58—Execution sale— 
Auction purchaser— Purchase subject to a mort. 
gage. 


A purchaser at the Court sale of attached pro- 
perty believed to be incumberred under S. 287, © 
P C is not bound by estoppels which would have 
bound the judgment-debtor, There igs. nothing 
to prevent him from benefitting by the clearance 
of any claim upon the Property even if he has 
himself to sue to procure it, He may alike dis- 
place a fraudulent and redeem an honest mort- 


gagee. Ganesh y Purshottam, 
11 BomL R 26~33 Bom 811, 


(3) Prior mortgagee not entitled to inter. 
vene, 


2550—C PCOr 58; S. 115 


= (1582 gg, 27 
622 )—Attached in execution— zs 


Decree for sale on 
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CP Ci908 0 24 r 58-1882. S.278.) 
—Conta 


(1) Investigation of claimsto & objections 
to attechment of attached property—(ontd 


a@ mortgage.— 


Prior mortgage not entitled to intervene in 
execution proceedings. §. 278 does not apply to 
the case of a mortgage decree for sale, the attach- 
ment being made in that case not in execution 
Proceedings, but by virtue of the decree. A prior 
mortgagee, if not impleaded in the snit, is not 
entitled to intervene in execution proceedings, 
and the order allowing his objection for sale is 
one passed without jurisdiction and isa proper 
Subject for revision, Hukam Singh v Raghubir 
Saram. 1905 A W N 157=927 All 700, 


(4) Landlord's interest in tenure sold after 
decree. 


2551—C PC 02) r 58=S, 978 (1882)—ss, 
170, 65, 148-Decree for rent—Execntion—Claim 
under S. 278, 0 P C—Admissibility—Decree, if 
it continues to bea first cbarge on tenure, 


When the plaintiff in a suit for rent is shown 
to have been the landlord at the date of the suit 
and also at the date of the decree, both suit and 
decree would clearly be a suit and a decree nnder 
the Bengal Tenency Act, as provided in 8, 170 of 
the Bengal Tenancy Act. Noclaim can be prefer- 
red under 8, 278, O P G when such a decree is put 
in execution. The fact that the plaintiff sold his 
interestin the tenure subsequently to obtaining 
the decree would nut prevent him from obtaining 
the benefit of 5 65 of the Act. (3C W N 60t over- 
ruled.) Khetrapal Singh Roy v Kritartha- 
moyi Dasi. 10 C W N 547 FB=33 Cal 566. 


(8) Attachment—Investigation of claim— 
Order—Appeal. 


2552—C PCO 21 r 588,115 =Civil Procedure 
Codé ( Act XLV of 1889 ), Sees, 278, 622, 

No appeal lies from an order passed, under s. 
278 of the Ciy. Pro, Gode, upon the application 
by a person not a party to the suit or by a party 
toa suit applying in a different character to raise 
the attachment. Dayaram Jagjivan vy Gover- 
dhandas Dayaram. 6 Bom L R 462= 

28 Bom 458. 


Notes:— Dist: 36 Cal 130. Ref: 1) Bom L R 
764. 
25538—9 PCO 2! rr 68, 59 =(18R2 S, 275, 279) 
—hetters Patent, s, 15-Civil Procedure Code, Ss, 
oe 
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C PC (4908) 0 2Ir 58=(1882, S.278) 
—Contd, 


(1) Investigation of claims to & objections 
to attachment of attached property—Con‘d, 
278, 282, 683, 591, 495 and 597—Claimon the 
original side, High Court-A ppeal-Judgment-Inte 
rest of claimant. 

Sections 588 & 691 of the Code of Civil 
Procedure do not contrul the operation of 8, 
15 of the Letters Patent and an appeal will lie 
from an order amounting toa judgment of a 
single judge of the High Gourt to two or more 
judges of the same Court whether an appeal 
against such orderis provided by s, 588, Viyil Pro- 
cedure Code, or not. 


An order dismissing a claim petition under s. 
282 of the Code of Civil Procedure on the merits 
isa judg~ent within the meaning of the word in 
8. 16 of the Letters Patent, 


A person who has only a beneficial interst in 
property has sufficient interest to prefer a claim 
under section 278 of the Civil Procedure Code. 

A person for whose benefit a mortgage Has been 
taken in the name of a trnstee or in the name of 
an agent, has a beneficial interest not only in the 
mortgage money but also in the mortgaged pro- 
perty, and he can, therefore prefer a claimn under 
S. 28% Civil Procedure Code, 


The Judgment of Shephard J. reversed. 


Sabapathy Chetty ~ Narayanasami Chetty 
11 M L J\,346=25 Mad 555. 


(6) Review—Private sale of prcperty— 
Attachment, object of. 


2554—€ P CO 21, rr 58, 57—Execution pro- 
ceedings—Effect of reversal-Application dismissed 
for default. 


A revival of execution proceeding ;does not 
operate as a revival of the attachment so as to 
prejudice the rights of strangers who bave in the 
interval acquired a title to the property. The 
reversal cf judicial orders leaves unaffected the 
rights of strangers, bona fide purchasers, whether 
under execution sale or under private sale, who 
have acquired title on the ass»mption that such 
orders were valid in the law, (110 LJ 264, 
37 Cal 107, Ref.). The true object of 
attachment is to place the property in the 
custody of the Court so as to make it available 
forthe realisation of the fruits of the decree, 
If, by reason of dismissal of the suit or of the 
default of the decree-holder, the Court dissolves 
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CPC (1908) 0 2Ir 58 =(1882,$.278) 
=Concld, 


(1), Investigation of claims to & objections 
to attachment of attached property —Contd. 


the attachment, the property ceases to be in the 
custody of the Court, Upon reversal of the decree 
or upon cancellation of the order of dismissal for 
default, the decree-holder may ask the Court to 
take the property back into its custody, bat in 
the absence of statutory provision to the contrary, 
the Court cannot do So with retrospective effect, 
foas to prejudice a title thatmay have been 
‘acquired in the interval hy a stranger, when the 
Property was adinittedly not in the custody of the 
Court. Patringa Koer vy Ma ithayanand Ram 

14 CLJ 476 


(7) Attachment of property —Execution 
: of mortgage decree. 


2555—C P CO 81, r 58 ( =s, 278, Civ Pro 
Ocde, 1882 )—Execution of money-decrees. 


Although s, 278, Civ Pro Code, is not appli 
cable in a case where property has been declared 
liable to sale under a mortgage, yet it has been 
rightly applied in the present case. (1t Cal 631 
18 Bom 98, 17 Mad 17, Dist.) Sawmy 
Vellau Pillay.yOM M RM Muthiah Chetty 

LBR 1893—1900, 509. 


2556—C PCO 2irr 58, 65=(1882 Ss, 278, 
283)—Execution of decree—Attachment—Objec- 
tion allowed—Suit by decree-holder decreed-Pre- 
vious attachment whether subsisting—Lien of 
attaching creditor—Rights of} purchaser during 
attachment, 


Weld, that the lien of an attaching creditor 
over tlie property attached dated from thé attach- 
ment and was not destoryed or affected by an 
orderof release which was in effect set aside by a 
subsequent decree in a regular suit. 

Semble:—A person, purchasing property at a 
time when it was subject to an attachment order 
of a Civil Court, could hold no better or higher 
position than his vendor. (21 WR 485; 23 Val 
829; 33 Cal 115% ; 10 Bom 400 ; 17 A WN 124, 
Ref and Fol.) Ali Ahmad Khan y Bansidhar 

6 ALJ 484=81 All 367= 
1 Ind Cas 951. 


(8) Attachment of property—Limitation, 

2557-C PCO 21 r 68—Civil Procedure Code 
(Vill of 1859) section 246—Intervenor—Execu- 
tion sale, 
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CP C 1908) 0. 24 r. 58=(18825.278) 
-Onta 
(D Investigation of claims to & objections 
to attachment of attached property -Concli, 
Where intervenors’claimed a share of attach- 
ed property mnder 5. 244, Act VIIT of 1859, 
Court}had to determine the respective shares 
the debtor and the 
definite share 


the 
of 
intervenors and sell the debtor's 
only, If the Qvort omitted to do so 
and sold undefined rights and interests, there 
was no decision under section 246, and the inter- 
venors were not bound to institute a regular suit 
within one year, (4W R35 followed.) 
Udit Narain Singh v Murtoza Khan, 
2ALJ178=1905 A w N49= 
27 All 464, 


—0 21, rr 58, 60, 61, 62,563—Coirt Fees 
Act, 1870, s. 7, Cls (1V ) and (c) and (viii), 5, 12 
(ii), art 17 cl (1) of sch. £1, 

U B)R 1897-1901 Vol. 11 855. 


—O 21, rr 58, 63-—Small Cause Court, 
Presidency Towns, Jurisdiction of:-See 


26 Cal 778=4 C WN 590, 


—0 21 r58=(1882)S.278 See Bengal 
Tenancy Act 8. 170. Case No, (648) 


23 Cal 382 FB. 


—O 21 r58—Order for sale without at. 
tachment—Legality of proceedings—Attachment 
before jorisdiction. See 13 CL J 243; 


—0 21rr 58, 61, 63- See also Limitation 
Act, 1908, Arts. 11 and 11-A. 


—O0O 21rr 58, 62— Declaratory suit for re- 
lease of property from attachment—Jurisdiction 
Valuation—See 71 P LIR 1906= 


55 P R 1906. 


—0 21 r58=S. 278 (1882) See Bengali 
Tenancy Act S. 170, Case No (619), 


36 Cal765=3 ind Cas 306, 


—0 21r 58=S 278 (1882) See Bengal 
Tenancy Act 8. 170. Case No (654) 


10 CW N 547 FB. 


CPC(1908) 0 Qir 58—Property attach: 
ed--Legal representative-Plea that property attach- 
ed is trast property —Appeal-Execution of decree, 
See U PC (1908) 547, Case No173. SALI 

370=A W N (1906) 157, 


ae 
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CPC 1908) 0. 21 r.58=4882,S.278) 


=Conti, 


—O 21 r 58—Objection to execution by 
party who had been a defendant but had been 
exonerated from the proceedings in appeal. See 
OPC (1908) S.47. Case No. ( 034). 

A W N (1893) 67. 


—O 2i yr 58—lixecution of decree-Party to 
suit—Procecdings under Ss. 278 and 28s—Refu- 
sal of Court to consider plaint under 8, 283 as 
application unders, 8344. See CPC (1908) s. 
47, Case No. 170. A W N 1900,196, 


—O 21 r 58—Auction prchaser. See CPC 
(1908) S 47. Case No. 283. 1906 A W N62, 


—O 21 r 58—Judgment-debtor in possession 
decree against judgment- 
See C PC (1908) S, 47. 
14CLJ 425, 


as trustee-Personal 
debtor-Parties to suit. 
Case No. (248). 


—O 21 r58—Exonerated defendants, See 
© PC (1908) S 47. Case No. 237. 6 C W N10 


—O 21 r 58—Claim as by shebait—Decree 


for personal debt. See C PC (1903) s, 47. 
Case No. (516). 8 C WN 353. 


—O 21 r 58 —Appeal—Claim-Debutter pro- 
perty—Right of sait. See C P C (1908, 8S, 47. 
Case No. (816). 11 C WN 145. 


—O 21 r 58—Decree against a person per- 
sonally —Sale of property-Claim by as shebait. 
Bee © P C (1908) S. 47 Case No. (616). 

12 C WN 308. 


—O 21 r 58 —Stay of execution 
pending suit between decree-holders aud judg- 
ment debter. See C PC O81 129. Case No. 
ae 31 Mad 125. 


—O 21 r 58—Judgment-debtor, objection by 
—Decree-holder—Smal! Cause Court snit-Second 
appeal—Revision-Separate suit. See C P C(1908 
S, 47. Case No. (525-526). 10 ML J 85. 


—O 21 r 58—Ofiicial Assignee. See 0 P C 
(1908). 47. Case No. 348. 10 ML J 116 


—O 21 r 58—Karnavan, See C P CO (1908) 
B, 41. Case No. ( 338). 17 ML J 877. 


—0 21 r 58—Decree against the Karnavan 
-Execution of—Resistence by the members of the 
tavazi._See © PU(1908)S 47. Case No. 236. 

: 2MLT 31. 


DESAI’S CENT. CIVIL DIGEST (811-1912, 


716 


CPC (208) 0 21 r58=(1882,S. 278) 


—Concla, 


—O 21 r 58—Claim by legal representative 
of dependant for land sold in execution to be 
investigated under S, 47, See O P CG (1908) S 47 
Case No. (154). 2 Ind Cas 432. 


—O 21 r 58—Persons wrongly impleaded as 
defendants not estopped. See C PC (1908) S. 
47, Cas2 No. (812). 8 Ind Cas 161. 


—O 21 r 58—Auction-purchaver—See © P 
C (1908) S 47. Case No. 293. 9 Ind Cas 194. 


—O 21 r 58—Judgment-debtor, objection 
by—Decree-holder-Small Cause Court suit-Second 
appeal-Revision-Separate suit. See CO PO (1908) 
S 47. Case No (524). 8 0 C 405. 


See U PC (1908) S 47. 
73 PLR1904. 


—O 21 r 58—Hiir. 
Case No, 329. 


—O 21 r 58—Mode of execution—Decree for 
specific moveable property. See OP CO 21r 31, 
Case No, 2482, 7CPUR105, 


—0 21 r58—Mortgage is not immoveable 
bat moveale property. See © P C (1908) 0 2Ir 
46 (1). Case No (2514). 14CPL R124, 


—0 21 r 58—Bar—LErroneously  proceed- 
ing under S, 278, s 283 is not bar for subsequent 
See C PG (1908) S47. Case No. 

17 CP LR178. 


proceedings. 
169, 


See also Cases under:— 
(1) Claim to attached property. 
(2) Bengal Tenancy Act S. 148 A. Case 
No. (444). 8 Ind Cas 50. 


CPC (1908) 0.21 r 59=S 279 (1882) 
Evidence tobe adduced by claimant. 


2558—0 21 rr 59, 60, 61, 63, 79 (3)=(1888) 
S. 279, 280, 281, 283, 801, 355)—‘Possession” and 
“Possesed”-Debt other than negotiable instrament 
—Attachment of-Claim by third party-—Order on 
claim—Limitation Act, Sch, 11 Art 11. The term 
‘¢possession” is one which is used in widely dif- 
ferent senses in dealing with different subjects 
and refers sometimes to tangible or physical 
possession and sometimes to constructive or legal 
possession. The word “possessed” in s. 279 and 
the word ‘possession’ in S. 280 and S. 281 are not 
restricted to merely tangible or physical posses- 
sion but include constructive possession or posses 
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C PC 4908) 0 21 r 59=/ 1882,S.279) 
-Coneld, 
sion in law of debts and other intangible property. 
A debt may be attached under ss 266 and 268, and 
aclaim may be preferred against the attachment 
and investigated under S. 278,and an order passed 
in such claim under s 282 @ PC will be subject 
to the operation cfs 2883 0 PC and Art. 11 of 
Sch. 11 of Aci XV of 1877 (Timitation Act). (24 
Mad 20 overrnled), The word “ possess” in 8. 
365 CPC, is applicable not only to tangible 
property but also tc debts and other intangible 
property. Chidambsara Patter v Ramasami 
Patter. 27 Mad 67=13 ML J 487; F B. 


See Cases under. 


(1) Claim to attached property, 

(2) Title 

(3) Court Fees Act sch. 11 Art. 17 cl. (1) 

(4) Estoppel—Estoppel by judgment. 

(5) Limitation Act 1877 Arts Il, 13. 

(6) Onus of 
property. 

(7) Bengal Tenancy Act s. 170. 

(8) CP CO (1908) S 47-Parties. 


(9) Jurisdiction. 


proof—Claims to attached 


—0O 21 r 59—Attachment—Investigation of 
claim-Order—Appeal. See C P C (1908) O zi 
¥ 58. Case No ( 2553). 11 MLJ 346. 


C P C 49080 21 r 60=S.280 of 1882. 


Release of property from «ttachment. 


2559—C P © O 21r60=(1882, Ciy. Pro. 
Code, ». 280)—-Attachment—Objection—Costs— 
Appeal. 


A District Judge has no jurisdiction to enter- 
tain an appeal from an order made by a Sub- 
ordinate Judge in connection with a proceeding 
held by him under s. 280 of the Code. 


Ragunath Das v Badri Prasad. 
AWN 1888, 178. 


Delivery of moveable property, debts & 
shares 


2559 A—OP CO. 21, r, 60—(Ss, 280, 279, 


Digest 1811-1912, 718 


C PC (1908) 0 21 r60=(1882,S 280) 


-Contd, 
281, 283: 301, 355)—“Possession” and “Possessed” 
—Debf other than negotiable instrument— 


Attechmént of—Claim by third party—Order on 
claim—Limitation Act, Sch, 11, Art. 11: 


The term “possession” is one which is used in 
widely different senses in dealing with different 
subjects and refers sometimes to 
physical possession. 


tangible or 
The word “possessed” in 8, 
379 and the word “possession” in Ss, 280 and 281 
are not restricted to merely tangible or physical 
possession but include constructive possession or 
possession in law of debts and other intangible 
property. A debt may be attached under ts, 366 
and 268, andaclaim may be preferred against 
the attachment and investigated under §, 278, 
andan order passed in such claim under S. 283, 
C. P. C., will be subject to the operation of S, 183 
C.P.C,and Art. 11 of Sch. II of Act XV of 
1877 (Limitation Act).(24 Mad 20,overruled), he 
word “possess” in S, 355, ©. P.O., is applicable 
not enly to tangible property but also to debts 


and other intangible property, Chidambara 


Patter y Ramasami Patter 
(1603) 13 ML J 467=27 Mad 67 FB, 


Seejcases under:— 


(1) Olaim to attached property. 

(2) Title. 

(3) Cvurt Fees Act sch IL art. 17 Cl. 1, 

(4) Estoppel—Fstoppel by judgment. 

(5) Limitation Act 1877 arts 11,13, 

(6) Small Cause Court, mofussil—Jurigdic- 


tion—Claims to Property seized in execu- 
tion. 


(7) Mitakshara. 
(8) CPOS, 47—Parties, 
(9) Onus of proof— 
perty. 
(10) Bengal Tenancy Act s, 170, 


Claims to attached pro- 


CPCO 21 r60.- 


See CPOs, 47 (244). Case No (237). 
6 CWN 10, 
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CPC (1908) 0 21r 60 =(1882,5.280) 


-Concid, 
—O 21 r 60—Property—Attached—Legal 
representative—Plea that property attached ia 


trust property—Appeal—Execution of decree. 
See—C PC (1908) S. 47 Case No 172, 
38ALJ870=AWN (1906 ) 17. 


—O 21 r 60— Mortgage decree—S, 244, Ap- 
plicability of. 
See—C P C (1908) S. 47. Case No ( 143). 
8CL J 20, 


—O 21 r 60—Exonerated defendants, 
See—C P C (1908) S. 47. Case No (237). 
6CWN 10. 


—0O 21r 60——Attachment of debt, share 


ete, 
See—C PC 021 r46 (1). Case No (2611) 
27 Mad 67. 
—O 21r 60—Evidence tobe adduced by 
claimant. 
See—C P C (1908) O 31 r 59. Case No (2558), 
27 Mad 67. 


—0O 21 r 60 —Delivery of moveable property 
debts and shares. 

See—CP C (1908)O0 21r 79 (3). Case No 
(2600). 13M LJ 467. 


—0 21 r 60—C aim to attached property by 
representative of deceased judyment-debtor; 
See—C P C (1908) S, 17. Case No ( 766 ). 
6CPLR4. 


—O 21 r 60—Suit to establish right to 
property released from attachment—Objection by 


a person not a party to the snit. 
See—C P 0 (1908) S, 47. Case No (632). 
63 PR 1889. 


CPC O 24 r 61-1882) S 281 
(1859 S. 246), 


Disallowance of claim to property attached. 


See cases under:— 


Q) 
@) 
(3) 
(4) 
(5) 


Claims to attached property. 
Limitation Act 1877 Arts.11, 13. 
Title. 

Court Fees Act sch Il art 17 cl 1. 
Estoppel—Estoppel by judgment. — 
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CPC (1908) 0 21r 61=(1882, S. 281) 
- Coneld, 


(6) Oaus of proof—Claims to attached 
property. 

(7) Bengal Tenancy Act s. 170, 

(8) © P © (1908) s, 47—Parties, 

(*) Jurisdiction. 


(10) 


Right of suit. 


2560.-CPC 021 r 61—Ciyil Procedure 
Code, Ss. 281, 202, 578—Extrinsic evidence 
of date-Irregularity, 


When an order under S, 281 of the Code of 
Civil Procedure is not dated, extrinsic evidence 
of the date may be given, and §, 91 of the Evi- 
dence Act docs not apply tuthecase, Having 
regard to Ss, 202 and 578 ofthe Code of Civil 
Procedure the omission to date the 
order cannot prevent its acquiring 
legal cperation, but must be treated only asa 
mere error of form, Suryanarayana v. 
Nilamani. 1MLJ 478. 


—0O 21 r 61—Attachment of debt, share etc, 
See 0 PG (1908) 0 21 r46 (1). Case No (2511) 
27 Mad 67. 


—0 21r 61—Evidence tobe adduced by 
claimant, See C P C (1908) 0 21 r 59. Case No, 
(2658) 27 Mad 67. 


—0 21 r 61—Delivery of moveable property 
debts & shares. See O P CO (1908) 0 21r 79 (8) 
Case No. (2600) 138M LJ 467, 


—0 21 r 61— Claim to attached property by 
Tepresentative of deceased judgment-debtor. 
See © P O (1908 ) s. 47. Case No (765) 


6 CPLR4&. 


CPCO2ir6 1882)s. 282 


See Cases under:— 


Claims to attached property 
Limitation Act Arts 1], 13 

Title 

Court Fees Act sch II Art 17 cl 1 
Estoppel—Estoppel by judgment 
Onus of proof—Claims to attached 
property 


) 
(3) 
(3) 
(4) 
(5) 
(6) 


the suit brought against bim by the mortgagee to 


“at 


“a 
{ 


J 


‘be allowed to take advantage of it. A frandu- 
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CPC (4908) 0 21r62= 1882S. 282) , CPC (1908) 0 21r 62 =(1882,S.282) 





















-Contd, -Concli, ‘ 
(7) Bengal Tenancy Act. tion proceedings. See@ PG (1908) S. 47. Case 
(8) © PO (1908) s, 47—Parties No 156 A. 18 MLJ 21, 


(9) Turistiction 
Continuance of attachment subject to 
claim of incumbrance. 

9561-0 PCO 21 r 62(1883)-s 262Lien, declara- 
tion of, effect on purchaser—Estoppel-Waiver-— 
Mortgage, validity of, raised in defence without 
bringing a suit under section 283—Fraud—Equi- 
table claim. 


CP CO 2I r 63=S 283 1882) 


Saving of suitsto establish right to 

attached property 

Notes. —This rcle corresponds to section 283, 
C P Code, 1882, with some modifications, 

The words ‘where a claim or an objection is 
preferred” have been substituted for the words 
“the party against whom an order under section 
280, 281 or 284 is passed” which occurred in the 
old section. No other change has been made, 


CPCO. 21, r. 63=(1882, S. 283). 

1 Suit for recovery of price-Juris- 
diction 25614. 

1A Proof, nature of required—In a 
suit under S.283 9562-9564, 

2 Specific Relief Act S. 42, inappli- 
cability of, to such suit. 

2565—2566. 

3 Declaratory suit and injunction 
—Vonlue of suit 2567. 

4 Right of suit-Not personal mere- 
ly 2569. 

® Suit against insolyent judgment- 
debtor 2570. 

6 Suit under, finding sale, to pur- 
chasers of mortgagee’s right. 
2470A. 

7 Intervener 2570B 

8 Application under—Limitation 
Act 1877, Art. 11. 

See Cases under:— 

(1) Claims to Attached Property. 

(2) Estoppel—Estoppel by Judgment, 

(3) Limitation Act, 1977, art 11. 

(4) Onus of Proof—Olaim to attached 
property. 

(5) Small Cause Court, Mofussil —Juris- 
diction—Claims to property seized 
in Execution. 

(6) Contract Act (1X of 1872) 

(7) Court Fees Act (1X of 1872) 


(8) Limitation Act XV of 1877 Sch II 
art II 


(9) Lispendens 

(10) C PC S. 47-Parties 

(11) Valuation of suit 

(12) Right of suit—Execution of decree, 


A person who purchases a _ property 
in execution of his own decree, apparently sub- 
ject toa mortgage lien as declared by the Court 
under sec 282 of the Code of Civil Pro- 
cedure, without however acquiescing in the order 
made under sec 282 in favour of the mortgage is 
entitled to question the validity and ona fides 
of the mortgage, if done so, within a year of the 
order in the claim case, by way of defence in 


enforce his mortgage lien, although he may not 
have instituted any suit under sec, 283 of the 
Civil Procedure ode to establish the right which 
he claims in the property in dispute, 


There is no waiver or estoppel on the part of 
the purchaser, so far as the mortgagee is concern- 
€d, to raise the plea that the mortgage is invalid. 


A party who has perpetrated a fraud cannot 


lent and collusive mortgage cannot be euforced 
€ven as against a purchaser with a declaration 
asabove under Sec 282 of the Civil Procedure 
Oode, if impeached within tho period allowed by 
the law. 


A fictitious mortyagee cannot set up and en- 
force any eqnitable claim for re-imbursement 
which the mortgagor may haveas against the 
purchaser, (27 All 97 Ref.). Shahzia Uddin 
Abdul Hossein y Kailash Chandra Shaha. 

2CLJ599. 

CPC 1908 0 21 r 6258S. 282 (1882), 

See Cases under Oourt Fees Act, 1820 sch II, 
art 17, 

—0 214 r 62—Vecree-Exeeution order under 
8, 244 © PC for transfer of execution-Confirma- 
tion of order in appeal—Application by decree- 


holder See C P C (1908) 8.47. Case No (819) 
A W N1885, 270. 


C PC (1908) 0 24 r 62—Claim to attach- 
ed property on behalf of idol if triable in execu- 


Hic C 46. 
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C PC 1908) 0 21 r 63=<1882, $.283 


—Contd, 


1(1) Suit for recovery of price-Jurisdiction. 
2561.4-CPCO3Ir 63—Wronefal attach- 
ment of crops— Objection to attachment disallow- 
ed withovt adjudication—Suit for recovery of 


price—Jurisdiction, 8AL J 187. 


(4A) Proof, nature of required-In a suit 
unders. 283 


2562.—C P C 021,r63=(S. 283)—C PG.— 
To establish his right to attach and sell the 
property in execution ©f his money-decree, he 
attach- 
ment his judgment-debtor had a subsisting right 
Vasudeo y Eknath. 
(1910) 12 Rom LR 957. 


need only prove that onthe date of the 


to the property. 


2563.—9 PC 0 81 r-63=( 1882 S. 283 )-Snit 
under—Burden of proof:—When 


278 of the Code of C Pis 


an objection 
preferred under S. 
disallowed and th+ objoctorinsitutes a suit, he is 
bound to lay some evidence to satisfy the Court 
that the document nnder which he claims Tepre- 
sents a bona fide and gennine transaction and 
the burden does not Jie upon the defendant in 
the first instance to give evidence in proof of the 
fraudulent and collusive nature of such document. 
(A W N (1887) p71; AW N (1899) p 223; 
18 All 369; 12 Bom 270;8 All 178 Ref:) 
Nannhi Jan y Bhuri 5ALJ358= 
30 All 321=1908 W N 125. 


CCCO21r 63=S8.283-litle suit after defeat 


of claim-Burden of proof. 13 Ind Cas 455, 


2564.—C P CO 21 r 63—Ss 36, 40-Giv. 
Pro. Code Ss 283 and 284—Misjoinder=Land- 
Act for 
realization of rent—Onus on landlord to sbow- 


lord taking special procedure under 
requirements of Act have been complied with— 
Arrears of—Attachment by landlord of defaul- 
ter’s interest in loan ~ Sale, notice of—interval 
of time between date of issue of notice and sale 
—lIrregularity—Sale vitiated—Sale after 7 days 
from date of public notice immaterial—Parties 
in a suit to set aside sale:— 
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C PC 4903) O 21 r 63=1882, S.283) 


=Contu, 


It is for the landlord who seeks to avail bim- 
self of the special procedure by way of distress 
provided for by the Act to show that the require- 
mentsof the Act have been complied with (9 Cal 
609, 3 Mad 114, 12 Cal 67 and 19 Cal 699, followed.) 
[See also 30 Val I at p 12, 26 Mad 260—Ed.] Ss. 
36 and 40 of the Rent Recovery Act should not be 
read together so asto import into s. 40 the effect 
of S, 36 as regards sales of moveable property 
prima facie, non-compliance with the require- 
ments of the Act will vitiate asale. An excep- 
Hon is introduced to this general rule by S. 36 
which is expressly limited to the ease of move- 
able property, The reason for the exception is 
that damage sustained by irregularity in the sale 
of moveable property can in all cases be met by 
pecuniary compensation An irregularityin the 
sale under S 40 of tha defaulter’s interest in the 
land will vitiate the sale. (3 Mad 112; followed.) 
S. 18 does not require that notice should be pub- 
lished 7 days before date of sale,but that in fixing 
the date of sale not less than 7 days must be allow- 
ed from the time of public notice. Whereasale is 
notified to take place for a number of days, the 
first day is none the less‘aday fixed for sale” 
within the meaning of S 18, although as events 
may turn oat no sale may in fact take place on 
that day. Though a sale of every item of the 
property sold is a separate sale and different per- 
sons may lave purchased at such sales, a suit 
by the tenant to set aside the sales against the 
different purcbasers isa suitin respect of the 
“same matter” and isnot bad for misjoinder 
where the ground of relief is the alleged wrong- 
fu! sale of the tenant’s lands in respect of the 


Same arrears and the proceeding in respect of 
which the varions itemsare sold is, one. In# 
suit under S 2830 P C the cause of action is not 
the order under &. 28% but the alleged wrongful 
attachment is the cause of action, and the diffe- 
rent purchasers of the attached property joined 


as defendants in the same suit. Dorasamy 
Pillai y Muthusamy Moopan. 
(1903) 13 MLJ 479=27 Mad 94. 


(2) Specific Relief Act S. 42, inapplicabi- 
lity of, to such suit. 


2565.—C P C O 21 r 63=(1882 S, 283)-Pray- 
er for further relief not necessary. 
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C P C (1908) 0 21 r 63=(1882.S.283) 
—Conid, 

When second defendant attached certain im- 
moveables in execution ofa decree for money, 
which she had obtained against first defendant, 
plaintiff presented aclaim based on a mortgage 
alleged’to have been mado to him by defendant, 


The claim having been rejected, plaintiff sued 
under §, 283, fora declaration of his right as 
mortgagee to theattached property and for the 
cancellation of the order of rejection of his 


‘claim. Oa reference to the Full Bench of the 
question, whether the suit was substainable with 
Teference to S, 44 of the Specific Relief Act, held, 
doubting the correctuess of the 
Kunhiamma v Kunhonni, and following the law 
on the question as correctly laid down by Mut- 
tusami Iyer, J, in his judgment in Amba y Ket- 
tilanuna, that the proviso to the said 5 
Specific Relief Act does not operate so as to take 
away from a party, against whom an 
been made under Ss, 280, 281 or 252 of the Code 
the special right conferred by S 2x3 to sue for 
a declaration of histitle in so far as it is affect- 
ed by the order which he seeks to impeach and 
such a suit is therefore not liable to dismissal on 
Account of the) omission to pray for further relief 


decision in 


42 of the 


order has 


obtainable, (16 Mad 140 doubted; 14 Mad 23 at 
Pp 25 Fol). 
Kristnam Sooraya v Pathma Bee. 

29 Mad 151. 


2566—C POO 21r 63(=S. 283 Viv Pro Code 
1883)—Suit fora aes ten decree—Right to 
establish title of judgment-debtor to property at- 
tached—specific Relief Acts, 42. 


8. 283 Civ Pro Code gives a special permis- 
sion to sue for the right claimed, and that is the 
title of the judgment-debtor to the property, 
following which is the right of the plaintiff to 
attach that property. The plaintiff here did not 
seek for possession of the property, and attach- 
ment would be made if the plaintiff desipgtieit, 
under his original decree. Thus even as 
a the second paragraph of s.42 Specific Relief 

applies to a suit of the nature specially pro 
vi led or under s. 283 it is clear that the plaintiff 
in this case has a right to sue for a mere declara- 
tory. decree, C. S.R. M.Sabapadi Chetty 
y Maung In, L BR 1893—1900 481. 


c PC O 21 r 63=S. 283—Snit under— 
_ 8, 42, proviso, Specific Relief act—provisions of 
—Applicability.—See 10 PR 1912 (Civil). 
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C PC (1908) O 21 r 63=¢1882,5.283) 
—Contu, 


CPCO 21 Fr 63.—See Specific Relief 
Act 1877 s, 43, 4LBR 88. 
—O 21 r 63.—Declaratory suit by objector 
against decree-holder under valuation 
purposes of jursciction. See. 


of —For 

5 LBR 23 = 
2Ind Cas 621. 
—O 21 r 63—Suit under, for declaration of 


attaching creditor's right to bring property to 
sale—See Valuation of Suits, 


2ALJ115=AWN 1805, 837=27 All 440, 


(3) Declaratory suit and injunction— 
Value of Suit 


2567.—C PCO 21 r 63=(1882 S, 283)—Snuit 


under it -Stamp on the plaint Qourt Fees Act 
(VII of 1870), Sch 11 Art ause (i). 
Where a suitis brought uoder seo. 283 of 
the O P O the proper Cour: fe payable on the 
plaintis Rs. 10 ander close (:) of Art 17 


of Schedule 11 of the Court Fess act. 


When a suit asks for a declaration and for an 
injunction, it is not one merely for declaratory 
decree but also for consequential relief. 

When a plaintiff seeks to challenge a decree 
in #xécution of which his property has been at- 
tached, the value of the action is the value to 
the plaintiff so that if the execution debt exceeds 
the value of the property, the latter is the value, 
of the suit if theexecutiondebt is less than the 


value of the property, the former is the value of 
the suit. 


In suits to set aside summary decisions as 
also in those dealing with ,arbitration awards, 
the amount of Court Fees payable on the plaint 
does not depend upon the value of the suit, 

Bibi Phul Kumari y Ghansyam Misra. 
7CLJ386=12C WN 169=32 Cal 202— 
5 ALJ10=351A 229P¢, 

CP CO 21 rr 63, 62=(Ss, 283, 282)— 
Parchase subject to a declaration of mortgage 
lien under S. 283 ~Subsequent attack on morte 
gage in suit by mortgagee within a year—No 
estoppel. See 2CLJ599, 

(4) Right of Suit--Not personal merely, 

2569—O0 PC 0 21 r 63=(1882 8, 283). 

The right of suit conferred by 8, 283 GP Cc 
isnot a personal right confined to the claimant 
alone but extends also to his representatives in 
interest. Ganesh Pershad y Kashi Nath 
Tiwari. 26 All 89, 
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CP C (1908) 0 21 r 63=(1882 $.283) 


=Lontd, 


CP C0 21 © 63—snuit under, finding 
sale to purchasera of Tight in 
certain land inoperative Purchasers whether 
entitled to recover money paid for decree against 
mortgagee to save property from sale 
AWN 1908, 58=5 AL J 163=30 All 167. 


(5) Suit against insolvent judgment debtor. 


2570.—C P Gu 21 r 63=(1883) 
Without the Official 
Decree. 

Where an execntion-creditor attaches the 
prepety of an insolvent judgment-debtor anda 
claim is allowed under S, 283 the attaching cre- 
ditor bas a right toinstitutea suit under 8. 283 


mortgagees 


8. 283— 


impleading Assignee— 


without impleading the Official Assignee. But 
the decree-holder however after the judgment- 
debtor's insolvency isnot entitled to a decree 


declaring the property liable to be attached bat 
is entitled to a decreedecluring that the proper- 
ty is that of the judgment-debtor. (3 Bom 438 
dist; 17 M L J 618 ref to, ) 

Annapurni Ammal y. Subramanian 
Chettiar 31 Mad 347, 
(7) Interyenor. 

2570B-GPC 0 21r 63=(S. 283)—Sale 
without decision on interyenor’s rights—Suit to 
set aside sale—See Limitation 
1905 AWN 49=97 All464=24 LJ178. 
(8) Application under Limitation Act 1877 

Art 11. 
2571-C P © O 2) r 63=(18§2, 
8. 283-Application under—Dismissal for default 
-Limitation Act 1877 Art [1, Schedule II-If ap- 
plicable, 

Held that an order dismissiag an Application 
under sec, 278 of the Civil Procedure Code for 
default is an order passed without investigation; 
and Art 11 of the Limitation act is not applica- 
ble to the case, (1 0 W N 24; 110 W N 487 App 
and follo 29 Mad 225 Referred to.) 

Saraba Subba Ran y Kanisala Thimanayya, 
3M LT,106=381 Mad 5=17M LJ 554. 

—0 21 r 68=(1882)S, 283-See Bengal 

Civil Courts Act 1871. Case No (9 es 
4WN 114. 


See also Cases, under:— 
Valuation of suit. 
—0 21 r 63=(1882) S. 283 See Relin- 
quishment or omission to sue for portion of claim. 
29 P R 1891. 
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CP C908) 0 2Ir 63=(1882, S. 283) 
: =Conti, 


CPCO21 pr 63=( 1882) S. 283-See 
Multifariousness, 43 P R 1897, 
—0 21ir 63- Property attached —Legal re- 
presentative— Plea that pr perty attached is trust 
proper'y —Appeal—KExecation » of decree—See O 
PO (1908) S 47. Case No 172, 
3ALJ3870=AWN (1906) 157. 


—0 21 r 63—Attachment of property—Exe- 
cution of mortgage decree—See C PG (1908) O 
21 r 58. Case No ( 2556). BALJ 484, 

—O 21 r 63—Private purchaser—SeeC PG 
( 1908 ) S. 47. Case No 307, TALJ 26, 


—0 21 r63—Objection to execution by par- 
ty who had been a defendant buthad been execu- 
ted from the proceedings in anpeal. See O P G 
(1908) S. 47. Case No (634 ). A WN (1898) 67. 

—0 21 r 63 —Exeution of decree-Party to 
suit proceedings under Ss. 278 & 48%—Refusal of 
Court to consider plaint under a. 283 as ap- 
Plication under s, 244—See CP G (1908 ) S. 47. 
Case No 170 A W N 1900 196. 

—0 21 r 63—Investigation of claims to & 
objections to attachment of attached property. 
See CO PC( 190s) O 21 r 58. Case No (2547) 

1905 A WN 172. 

—0 21 r 63—Appeal-Claim—Debutter pro- 
perty—Right of Suit—See OPO (1908) S, 47 
Case No (816 ). 11C WN 145. 

—O 21 r 68—attachment property share ete 
See C PO (1908) 0 217 46 (1). Case No (2511) 

27 Mad 67. 

—0 21 r 68 —Delivery of moveable property 
debts & shares See C PU (1908) 0 81179 (8) 
Case No (2600) 27 Mad 67. 

—0 21r 63—Kvidence tobe adduced by 
claimant. SeeC PC (1908 ) O 21 r 69. Case No 


(£558 ) 27 Mad 67. 
—O 21 r63—SeeC P C (1908) O 21 r 16. 
Case No (2449) 5 MLT278. 


—02!' r 63—Claim to attached property by 
representative of deceased judgment-debtor. See 
CP O (1908) © 47 Case No (765). 

6C PLR #4. 

-—0 21 r 63—Judgment-debtor, objection by 
—Decreée-holder—Small Cause Court suit-Second 
appeal—Revision-Separate suit. See O P ( (1908) 
S. 47 Case No (624) 8 0 C405. 

—0O 21 r63—Heir-See C P 0 (1908) S. 47. 
Case No (329) 72 PLR1904. 

—0 21r 63 - Suit to establish right to pro- 
perty released from attachment Objection by a- 


ane 
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CP C308) 0 21 r 63=(1882,S 283) 
-Conelt, 

person not a party to the suit. See O b C (1908) 

8. 47. Case No ( 632 ) 63P R 1889. 


CPCO2ir 64=S. 284 of 1882. 


Powers to order property attached to be 
sold and proceeds to be paid to personen- 
titled. 

Notes—This rule correspouds to section 284, 
CP Code, 1882, withsome modifications. The 
words “executing the decree’ after the words “auy 
Court;” and the words “hy it and liable to sale” 
after the word “attached” have been added, 

—O 21 r 64—Lxecution of compromise de- 
cree—See. 6CLJ 95-11 C WN 879= 

34 Cal 886. 
'—O0 21 r 64 -See Appeal—Sale in execution 
of decree case No (10s0—1091) 14 W N 16, 

—O0 21 r 648s. 284-285—See Sale in exe- 

cution of Decree. 


CPCO2ir 65-S. 286 of 1882. 


Sale by whom conducted & how made, 


Notes—Thbis rule corresponds to section 286, 
C ¥ Code, 1882, with some alterations and addi- 
tions, 

The words “save as otherwise prescribed every 
sale” have been added in the beginning; the 
words “or by such other” have been substituted for 
the words “any other;” the words‘ in this behalf” 
have beenadded after the word “appoint;” the 
words “except as provided in s, 296" which occur- 
Ted in the old section, bave bean omitted; and the 
word “prescribed” has been substituted for the 
words “herein after mentioned”. 1he above alte- 
rations have not made any radical change in the 
meaning. 


Rule 76, (S. 296, C P Vode 1883) of his order 
prescribes that negotiable instrament may be 
sold through a broker instead of by public auc- 
tion. 


29572—0 P CO 2i rr 65, 76=( 1882) 8s, 286 
and 296 (1569 s, 248 )—Construction of. 

‘In s. 248, Act VIII of 1569, the words “whom 
the Gourt: may appoint” apply not only to the 
words “any other person,” but also the officers of 
the Court. Intheabsence of the Subordinate 
Judge it is not competent to the Judge, because 
he is a superior officer, to perform the duties re- 
quired by s, 248. Judoonath Roy y Ram 


Buksh Chatterjee. 12 W R 288 
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C P-C (1908) 0 21 r 66=(,S.287 of 
1882) 
Proclamation of sales by Public auction. 


Notes—This rule corresponds to section 287, 
C P Code, with several additions and alterations, 


In snb-rule (2) the words “shall be drawn up 
after notice to the decree holder and the judgment- 
del tor” have been added. ‘he addition is no 
doubt an improvement; but it will cause some de- 
lay in bringing the property to sale, and some 
additioual expenses such as process-fee, &c, 

Clauses (a),(%), (c), (d) and (e) are 
similar tothe corresponding clauses of the old 
section. 

Sub-rale (3) reproduces para 2 of section 237 
of the old Vode with much elaboration embodying 
in it the law as laié downin the case of 5 CW 
N 497, p. 602, noted below. The verified petition, 
which under the old Code, was required to be 
filed at the time of attachment is under 
tbe present Code to be filed after attach- 
ment and before issue of sale proclamation, 

Sub-rule (4) corresponds tu para. 2 of s, 287 of 
the old Vode, with the addition of the words “in 
the proclamation” after the words ‘ to be speci- 
fied.” 

Para. 3 of section 287 of the old Code which 
empowered the High Courts to makerules under 
the old section, has been omitted; and the reason 
for the omission is that by sections 120 to 141 of 
the present Code, the High Courts have been 
empowered to make rules consistent with the 
provisions of this Code. 

The last para. of s. 287 has also been omitted and 
reproduced as a geparate rule (rule 70). 

2573—O 211166, 70=S, 287—Proclamation 
under, 

The object of the proclamation under s, 
249 is to give notice to intending purchasers, pot 
to the judgment-debtors. Laek Ram v Mohesh 
Dass. 12WR 488. 


Notes,—Ref: 18 W R 411, 


2574—C P CO O 21 rr 66, 70; 5. 47=( 1882 ss. 
287, 244) —Appeal—Proceedings under s. 287— 
Ministerial not judicial—No order—Proceedings 
of a Court unders. 257,C PC., and the rales 
framed thercunder in relation to the proclama- 
tion tosale are not ‘orders’ and are therefore 
not applicable as “decrees, Siyagami Achi y 
Subramania Aiyar. 14MLJ57= 

27 Mad 259 FB, 

Notes—Ref: 18 M L J 568, 
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CPC (1908) 0 21 r66=(1882,S.287) 


—Contd, 


2575—C PC 021, rr66(8) 70 (=s. 287, 
Civ Pro Code, 1882 )—Notification of sale—Con- 
tents—Adjournment of sale—Necessity of fresh 
Notification—Judgment-debtor’s consent, 

Under s, 287, Civ Pro Code, the notification of 
sale should contain adetailed statement of the 
property to be sold,and where the property con- 
sists of several shares in different patties, it is 
Dot proper to lump the shares together, The 
Notification should specify the number of shares 
to be soldin each putti and the revenue on such 
shares. When a Judve finds sufficient reasons for 
the postponement of a sale, he onght not to make 
it a condition that no further notification of sale 
should take place. The notification may be a 
matter of vital importance to the judgment-debtor 
and may be a matter of very great importance to 
the creditor, because having no notification might 
limit the number of possible purchasers, and 
might affect even those persons who came to the 
sale, as they would have no proper data from 
which to estimate the value of the property and 
make their bids, When asaleis fixed to take 
place on one day, it cannot be properly held on 
another day, without the issue of fresh pro- 
clamation, coless the judgment-debtor consents 
to such sale. Ganesh Singh y Banno Bibi. 

A W N1887,50 
2576—C PCO 21 rr 66,70 =(1882 S. 287, cl.(e)) 
—Execntion sale —-Sale-proclamation—State- 
ment of value—Inquiry as to approximate value 
when to be made. It cannot. be laid down gene- 
rally that in no case should any inquiry be made 
as to the valne of the judgment-debtor’s property 
tojhe sold belure issuing the sale-proclamation. 
Where the decree-holder stated the value of 
the property to be Rs. 16,000 hut the judgment- 
debtor objected tliat the value was Rs. 1,50,000 
and the Court adopted the former valuation with- 
out any inquiry, ield that in the face of the 
discrepancy in the value as stated by the decree- 
holder on the one band andthe judgment-debtor 
on the other, an inquiry as to the approximate 
yalue of the property was obviously necessary 
and should be held. (31 Cal 922. commented on. ) 
Saurendra Mohan Tagore y. Hurruk Chand 
e 12C WN 542. 


2577 -—C PC O 2i rr 66, 70=(1882 3 287 )- 
Sale proclamation, statement in, of value-Appeal 
—Application for execution of decree of appellate 
Court, whether an application in continnance of 
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CPC 1908) 0 2ir 66=(1882,S.287) 
—Contd, 


application to execute the decree of lower Court- 
dime to take objections, ‘ 

A judgment-debtor has the right to have as nearly 
as may reasonably be, a just and true valuation 
placed upon his property before it is sold: he has 
also the right to have the Property tobe sold. 
described in the sale proclamation with reasonable 
accuracy, (26 I A 146; 15 1 A171 relied Upon). An 
appeal lies against an order refusing an applica- 
tion made bya judgment-debtor objecting that the 
valuation of the properties contained in the sale 
proclamation was incorrect and in many instan- 
ces grossly inadequate and that the properties 
were misdescribed in such a manner as to render 
their identification by intending purchasers extre- 
mely difficult: (9,Cal 214 declared absolute 9 All 
500 distinguished 18 Cal 469 dist 23 Mad, 668 ap- 
proved; 4 Cal 739 ref to.). Where the sale Procla- 
mation was published on 14th November and the 
judgment-debtors made an application on the 
following day for transfer of the execution pro- 
ceedings to another district, pending the hearing 
of an appeal the decree holder took out execution 
of a mortgage decree. The judgment debtor made 
an objection to the validity of the sale proclama- 
tion on the ground that the statement therein as 
to the value of the Property was incorrect; and 
the court overruled the objection the appellate 
Court altered the decree and extended the period ” 
of redemption; the decree-holder then made an 
application to execute the decree of the appellate 
Court, Held, that the application to execute the 
decree of the appellate court was not a continua: 
tion of the former application and the lower 
court was in error in declining to enter into the 
question as to the value of the property as stated 
in the sale proclamation, Rajah Ramessur 
Prashad Narain Singh y. Rai Sham Krissen. 

8 C WN 257. 
2578—C PC 021 rr 64, 70=(18832 S, 287)—Sale 
proclamation, statement of value of property in 
—Investigation,— 


The Jaw does not require the court 
executing a decree to enter in the sale pro- 
clamation the value of the property tobe _ sold, 
but only that it shall enter “ any other thing 
which it considers material for the purchaser to 
know in order to judge of the nature and value 
of the property.” So where a judgment-debtor 
objected to the statement in the sale proclama- 
tion as regards the estimated annual income of the 
property and its estimated value and urged that 
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€ P € 4908) 0 21 r 66=(1882, S. 287) 
-Vonta, 


the same was higher than what was stated there- 
in, Meld, that there was nolaw requiring the 
court to make an investigation by recording evi- 
dence and come to a decision. Rai Kashi 
Pershad Singh v Babu Duleep Narain. 

8C WN 264, 

Kashi Pershad Singh y. Jamunu Pershad. 
Sahu. 31Cal 922 

Notes—Ref: 12 © W N 512. 

2579—C P C 0 21 rr 66, 70=( 1882 s. 287)— 
Property ordered to be sold—Occupancy holding 
of Tudgment-debtor— 

Per Burkitt J-1f the Court executing a decree is 
of opinion that the preperty which is ordered to be 
sold was the occupancy holding of the judgment- 
debtor it should enter that fact in clause (e) of the 
proclamation of sale issued under the provisions 
‘of s. 287, © P Code as a warning to intending 
‘purchasers. If that, whieh is sold is an occn- 
‘pancy holding, the purchaser of it acquires, by his 
purchase, no interest in that holding; the pur- 
chasé is not binding on the land holder, and the 
occupancy tenant, whose interest has been sold, 
cannot by reason of's. 56 of the Rent Act be ejec- 
ted otherwis than in accordance with the pro- 
visions of the Local lonancy Act No II of 1991. 

Basdeo Prasad y Juthan Ram. 
2ALJ401=19y02 AW N 138= 
27 All 684. 


2580.-CP 00 21r 66.=(S 287)—Upset 
price—Necessity for mentioning. — 
mae It does not appear necessary that an BpEek 
price should be fixed in a sale proclamation.” 


Phulchand Ram y Narsingh Pershad Misser 
(1899) 28 Cal 73 at 77. 


PCO 21rr. 66= (1882) S. 287 (1859) 
S, 249). 
See also Cases under’— 

(1) Sale in Execution of Decree—Set- 
ting aside Sale —Irregalarity. 
Appeal—Kxecution of Decree-Ques- 
tions in execution. 

Mortgage—Sale of Mortgaged pro- 
_perty—Rigbts of mortgagee, 
Sale in Execution of Decree—Im- 
moveable property. 
Special or second appeal. 

11 Ind Cas 759. 
Relioqaishment or omission to sae 
for portion of claim, 76 P R 1890, 


(4) 
@) 
1) 
(5) 


(6) 


DIGEST 1811-1912. 734 


CP C 1908) O 2ir 66=(1882 S. 287) 


-Concld, 
2580A—C PO (1908) O 21, rr. 66, 67, 68, 70 
= ( 1882 ) Ss.{287, 289 & 290=( 1859, S. 249)— 
Part of an estate,— 
The “Part of an estate” in S. 249, Act VIII of 
1859, meant the aliquot part of an estate, 
Kally Prosonno Bose y. Dinonath Mullick, 
11 BL R 56=19 W R 434. 


CPCO 21, r 66—Finality of decision of 
executing Court as to property being non-ances- 
tral.—See C P C (1908) 8, 47. Case No, (798), 

28 All 278. 

—O 21, r 66—Determination of attachment, 

—See C PO (1908) O 21,r57. Case No,(2646). 
15 C WN 428. 

—0O 21,r66—SeeCPCO 21 r 13, Oase 
No, 2355, P J 1897, p. 81. 

—O 21, r 66 —Execution of decree—Incum- 
brauces by third parties 5. 287 applies & not S, 
344—Therefore no appeal.—See C P © (1908) 
S.47. Case No. (560). 1894 P J 48. 

—O 21, r 66—Application for amendment of 
sale proclamation—Appeal.—See C PC (1908) 
S. 47, Case No. (612 }. 6 Ind Cas 180. 


CPCO. 21, r. 67=S. 289,of 1882 


Notes: -Subrole (1) corresponds to first 
para. of S. 289, C P Code of 1883, with some al- 
teratious and alditions. The words “ and publi- 
shed as nearly as may be” have been added after 
the wor!s “shall be made” 


Sub-rule (2) corresponds to para. 2 of S, 389 
of the old Uode, with some modification. The word 
“or” has been substituted for the word “ and * 
which occurred in the old Coda after the words 
“official gazette’; and tbe words “ or in both” 
have been added after the words ‘ some local 
newspaper ”. The effect of the change is that 
under the present Codeit is discretionary with 
the Court to direct the publication of the sale 


| proclamation either in the offi tial Gazette, or in 


some local newspaper or in both. Whereas under 
the old Code if the Oourt directed the publica- 
tion in the official Gazette, it was also bound to 
direct its publication at the same time, in some 
local newspaper, 


Snb-rule 3 is new. It lias been framed to 
meet the conflicting decisions reported in 11 Cal 
74; 12 Bom #68 and 12 0 WN 757. In the cage 
reported in 12 0 W N 757 all the cases on the 
point have been referred to and discussed, 
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C PC (1908) 0 21 r 68=(1882 S.290) 


Notes:—Thbis rule corresponds to section 290, 
C P Code, 1882, with some verbal changes oaly. 
The proviso to rule 43 refers to property which 
is subject to speedy and natural decay and it 
also refers to cases where tae expense of keeping 
the properties in custody is likely to exceed its 
value. 


See cases under:— 


(1) Sale in Execution of Decree— 
Bidders. 

(2) Salein Kxecution of Decree—Set- 
ting aside sale — Irregularity. 

(3) Appealexecution of decree—Ques- 
tions in execntion, 

(4) Mortgage Sule of mortgaged property 
—Rights of mortgagee. 

(5) Sale in execution of decree — Im- 
moveable property. 

(5) Special or second appeal. 

(7) Relingnishment or omission to sue 
for pertion of claim. 


2581—C PU 0 21, r. 68=(1882 S, 290 )— 
Time of sale—Omission to comply with execution 
sale—Application to set aside—Lim. Act,Art.166. 


Where omission to comply with the provisiuns 
of S. 290, C P Ucannot nullify a sale, limitation 
for an application to set it aside rona from the 
date of sale. (21 Cal70,sc. 201A 165; 21 Cal 
66, sc. 20 [ A 176, ref. to.) Kokil Singh v. Edal 
Singh, 31 Cal 385. 


Notes:—Ref: 11 C W N 1011 F B, 


CPCO 21, r 68 —Attachmeant of a decree 
by a notice from another Conrt, — See C P GO 
(1908) O 21,753. Case No. (2538). 3 C L J 27, 


CPCO 21, r69=S 291, of 1882 


Adjournment or postponement 
of sale. 


Notes:—This rule corresponds to section 291, 
© P Code, 1882, with some modifications. The 
words “under this chapter” which occurred in the 
old section after the words “ adjourn any sale ” 
have been omitted. By the above omission this 
rule has been clearly made applicable to sales of 
mortgayed properties. Again the words “ there- 
upon the defendant's right to redeem and the secu- 
rity both be extinguished”, which occurred at the 
end of S. 89 of the T. P, Act, LV of 1882, have 
been omitted from role 6 of order XXXIV, 
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€ PC 4908) 0 2ir 69=(1882,5.2914) 
=Contd, 

(which corresponds to S. $9) in order to make 
this rule applicable to all sales of immoveable 
property. In this connection reference may be 
made to the Fail Bench case reported in 31 Gal 
863; 8 C WN 684, which clearly explains the ob- 
ject of the omission. The words “ other than a 
sale by the Collector”, which occurred in the old 
section have also been omitted on account of rule 
79 which covers the exception. 


2582—C PCO2I,r 69=( 1882, S. 291)— 
T PA, S. 89 — Jurisdiction of Conrt to adjourn 


sale of mortgaged property — Order absolate, 
ettect of, 


S. 291, C P Cis not necessarily and in all 
cases inconsistent with the provisions of 5, 89 T. 
P A, and certainly not with that portion of S, 89 
which provides that the sale shall be stopped if, 
before the lot is knocked dowa,the debt and costs 
are tendered to the proper officer of the Court. 
The Court has power to adjourn sales for proper 
reasons, i. ¢,, in order to haye a better sale, in the 
event of want of bidders, or for any other similar 
Teason, but not with a view to give time to the 
mortgagor to rais» money to pay off the decree. 
The order absolute under 8. 89, T P A., docs 
not extinguish the ownership of the judgment- 
debtor in the property until the sale actually 
takes place, (25 Cal 703, dist: 24 Bom 300 diss 
from. ) Shyam Kishen y. Sundar Koer, 

31 Cal 378. 


2583—O PC 0 21 r 69=( 1882—S. 291 J— 
Power to adjourn sale—T. P. A., S. 89—Execu- 
tion of decree—Payment into Court of decretal 
money and costs—Stay of sale. 


Where the sale of mortgaged property has 
been directed by an order a'isolute under S 89, it 
is open to the person holding the equity of re- 
demption in such property to pay into Court at 
any time before the sale the amount of the decre- 
tal debt and costs, and thereupon the execution 
Proceedings will cease. It ismot necessary that 
the person holding the equify of redemption 
should wait until the property is actually put up 
for sale. (19 All 209 and 20 All 354 foll: 31 Cal 
863 ref. to. ) Mishri Lal v. Mithu Lal, 

1905 A W N 168=28 All 28. 


2584—C P C 0 21, rr 69, 90=( 1882, Ss. 291, 
311 )—Sale adjournment of--Specification of 
honr—lIrregularity iu publishing and conducting 
sale—Inadequacy of price. 


__~ 
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C PC (4908) 0 21 r 69=4882,S.29) | C P C (1908) 0 21 r.69 =(1882,S.291) 


=Contd, 

When a sale is adjourned itis the duty of the 
court to specify the dateand hour of sale, notwith- 
standing that the adjournment is due to the appli- 
cation of the judgment-debtor. In the present 
case the proclamation as originally published 
gave the 19th May as the date of sale and 12 A 
M as the hour.The sale was adjourned to the 26th 
May and no our of sale was fixed, a further ad- 
journment was obtained by the judgment-deb- 
tors on payment Of Rs. 1000 and the sale 
fixed for Q2Ist July, again an adjourn- 
ment was taken by the judgment-debtor the sale 
was fixed for the 34th November when the pro- 
perty was sold. The judgment- debtors 
fresh sale proclamations on all these dates 
and did not ask the Gourt to fix an hour, All 
these dates, i.e , the 2Ist July, 22nd September 
and 24th November aré days of sale in the Dis- 
trict and 12 A. M. is the usual hour for sales to 
commence. The judgment-debtors complained 
of the non-specification of the hourin the order 
ofthe 1¥th May adjourning the sale to the 
26th of May. 


was 


waived 


Held, that the sale not having taken place On 
the 26th May there was no reasonable ground 
for holding that the irregularity inthe order of 
the 22nd September resulted in substantial injury 
to the judgment-debtor. 

The law regarding irregnlarity in the publica- 
tion of sale and inadequacy of price consequent 
thereto discussed. Mahabir Pershad Singh v 

Dhanukdhan Singh 
8 CW N 686= 31 Cal 815. 


Notea:—Ref:6 C LJ 
iC, 


1L- Appr: 34 Cal 709 


2585—O0 P 0 0 81 r 69 3(1882 S, 291)—Stay 
of proceedinga—F'resh proclamation necessary 
after each stay. 


Under 8. 291 of the Code of Civil Procedure 
when the stay of proceeding is removed, a fresh 
proclamation ought to be issned in compliance 
with terms of that section, When such a pro- 
olamation has not been issued, the judgment- 
debtor's remedy is to object to the confirmation 
of the aale and tu impeach the sale by regular 
suit, Gujrajmati v Saiyid. 9 BomL R83 

=17MLJ112=11C WN3938= 
29 All196=5 CL J 138= 
841A 837PC=2 M LT47. 


III C. C. 47 





=Concla, 
—0 21 r 69~(1882) S. 291—See Cases 
under—Sale in execution of decree—Setting aside 
sale—lIrregularity. 


See also Mortgage—Evidence 


2586—O0 P C O Bir 69=S. 291—Auction- 
purchaser before confirmation of sale if may 
deposit under. 


A first mortgagee obtained a decree on his mort- 
gage in the presence of the second mortgagee. 
When he proceeded to sell the mortgaged proper- 
ties, an auction-purchaver of the properties ata 
sale held in execution ofa deoree obtained on 
the second mortgage—which sale, however, 
had not yet been confirmed by Court—deposited 
the decretal amount under sec. 291, C P O and 
prayed that the sale might be stopped. Held— 
That the auction-purchaser was a representative 
of the judgment-dehtor, second mortgagee, with- 
in the meaning of sec. 344, C P C, and he was en- 
titled tomake the deposit. (24 Cal 62 (1896 ), 
followed. 4 C WN 317: 8 c 87 Cal 966 
(1899 ), referred to.) Radha Kishun Marwari 
y Hem Chandra Bose. 11 C W N 495, 


—0O 21 r9—Sale in execution of decree- 
Tender of debt by transfer of property. See C P 
© (1908 ) S. 47. Case No (695). 10 Alii, 


—O 21 r 69—Order for stay of sale of pro- 
perty in execution of mortgage decree-Appeal, 
See © P C ( 1908) S. 47. Case No (378 ), 

81 Cal 378, 


—O 21 r 69—Sale brought about by fraud 
in execution, See © P C (1908 ) S. 47, Case No 
(448) 11 CW N 848. 


CPC O2ir 70=1882 S. 287. 


Notes —This rule corresponds to the last 
para of s. 287, C P Gide, 1882, with a slight modi- 
fication, and it covers the exception contained in 
s. 291 ofthe old Code. Transfer of decrees to 
Collector for execution.—See sections 68 to 72 and 
third schedule and the notes thereunder, 


See cases under:-- 


(1) Sale in execntion of decree—Setting 
aside sale —Irregularity. 
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CP C1908) 0 21 r 70=(1882, $.287) 
-Concid, 
(2) Appeal— Execntion of decree—Ques- 
tion in execution. 


(8) Mortgage—Sale of mortgaged pro- 
perty—Rights of mortgagee. 

(4) Sale in execution of decree-Immove- 
able property. 

(5) Special or second appeal. 

(6) Relinquishment or omission to sue 


for portion of claim: 

--0 21 r 70 —Proclamation of sales by !ub- 
lie auction. See O PC( 1908) O21 r fi, Case 
No (2573 ). 12 W R 488. 

—O 2ir 70—Proceedings under s. 287 
Ministerial not judicial. SeeC P CG (1908)0 
21r 66. Case No ( 2574 ) 14M L J 57. 

- 0 21 r 70—Property ordered to be sold 
the occupancy holding of judgment debtor. See 
C PC (1908 ) O 21 r 66 Case No (2579) 

2AL J401, 

--0 21r 70--Sale-proclamation statement 
of valne See C P C (190% ) 0 21165 Case No 
( 2578). RBCWN 264: 31 Cal 922. 

—O 21 r 70—Sale-proclamation—Statement 
of value. See UPC (1908) O2lr 66 Case No 
(2577’) 8 CW N257 

—0 21 r 70 —Sale-proclamation—Statement 
of value SeeC PC (1908) 0 21 © 66 Case 
No (2676). 12 C WN 542. 

—O 21 r 70--Notification of sale—Contents 
See C PCO 211 66 (2). Cate No (2575) 

AW N (1877) 50. 

—O0 211r70~-Tinality of decision of execu- 
ting courtas to property being non-ancestral 
See CPC (1908) S. 47. Case No, 798. 

28 All 2738. 

—O 21 r70-Execution of decree—Incumbran- 
ces by third parties—-S, 287 applies & not S, 244— 
therefore nO appeal. See OC PC (1905) S 47, 
Case No (550 ) 1894 PJ 48 

—0O 21 r 70--Application for amendment 
of sale proclamation—Appeal. See € P C (1908) 
§ 47. Case No (513) 6 Ind Cas 180. 


CPCO 21 r 71=S 293 of 1882. 


Defaulting purchaser answerable 
for loss on re-sale. 


Notes.—This rnle corresponds to section 393, 
CG P Code, 188%, with some additions and altera- 
tions, The words “orto the Collector or subordi 
nate of the Collector as the case may be” have been 
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C PC (1908) 0 24 r 71=(41882,S. 293) 


=Vonclt, 


added after the words “certified to the Court.” 


The other changes are of a merely verbal charac- 
ter. : 


See Cases under:— 


(1) Sale in Execution of Decree—Re-sales. 
(2) Appeal—Sale in execution of decree. 


2587--C PCO 21 rr 7], 84, 86=( 1882 Ss 293 
806, 108)—Re-sale—High Court, General Roles 
aud Circular Orders ( Civil ), Chap v Bules 6, 6 
— Ponndage fee. 


A decree-holder bid for the property at an 
auction sale »nd it was knocked down to him 
for Rs. 1,113. He failed to pay the poundage 
fee as laid down in Rules 5 and 6 of the High 
Court’s Rules and Circular Orders and the pro- 
perty was put up for sale again, when he again 
purchased it for Rs. 700, 


Held, Section 293 of the Code applied and 
pot sections 406, 308, and the difference Was 
caused by the purchaser's default, Madhu 
Sudan Gas v Purna Chandra Chowdhuri. 

9CLJ115=8 Ind Cas 286. 


2888—C PCO 21 rr 71, 84=(1882 Ss, 293, 
306,) 25 per cent not paid immediately on sale, 
effect of. 


When a purchaser of property at a court sale 
fails todeposit the 2> percent ofthe purchase 
money, immediately after thesale, it is not only 
irregular but itis no sale atall,and the decree- 
holder is not justified in claiming the differen- 
ces of prices between the first and second — sales. 
(5 All316 Fol) Amir Begam y The Bank of 
Upper Indiald. 5ALJ 3365A WN 

(1908) 107=30 All 273. 


2589—C0 PC 0 21 rr 71, 84 (1)—Ss 293,306— 
—Re-sale—No bidder, 


If in the case of a re-sale, under S. 306 nobody 
bids for it, there is no resale and therefore 
the provision of S.393 of the Civil Procedure 
Code cannot be put into force and the highest 
bid at the first sale cannot be considered sdefi- 


ciency recoverable under that section. Hiralal v 
Gangi 1886 P J 263. 


—021r7i—See CPC (1908) 8.2cl2 
Case No (81) AW N (1890) 85. 





741 


CPC 4908 0:21 r 72=S. 294 of 1882 


Notes-This rule corresponds to section 294, 
C. P. Code, with some modifications, The words 
“ subject to the provisions of s. 73’ haye been ad- 
ded after the word “may” in sub-rule (2); I 
the words‘if he so desires” which occurred in the 
old section, have been omitted as unnecessary, as 
the word may itself conveys the same meaning. 
The other changes are merely of a verbal cha- 
racter. The above addition has been made adopt- 
ing the principle laid down in 6 Bom, 570; 11 
Mad! 336 and 5 Mad. 123, 


(1) Decree-holder, not to bid for or buy 
property without permission 2590- 
2594. 

(2) Decree-holder buying without per- 
mission 2595-2598. 


See Cases under. 


(1) Salein Execution of Decree—Setting 
aside Sale—Irregularity. 

(2) Invalid Sales—Fraud. 

(3) Setting Aside Sale—Irregularity, 


(1) Decrec-holders not to bid for or buy 
property without permission. 


2590—C P C—O. 21, r. 72=S.294—Purchase 
by undivided brother of decree-holder, 

A purchase at an execution sale by an undivi- 
ded brother of the decree-holder i3 not void under 
§ 294 unless the purchase was for the joint hene- 
fit of the deeree-holder and himeef, and this will 
depend on whether the purchase’ was made with 
joint funds, the presumption beiug that the funds 
were joint Anapa v Jivai. 1884.P J., 74. 


2591—C PC O. 21,r72=(1882 S.294 )-Leave 
to bid—Mortgage dvcrze-holden’s right to set off, 

The first paragraph of 8, 294 requires the 
permission of the Court to enable the bolder ofa 
decree to bid for property. If he gets that permis- 
sion and gets it Without qualification, then the 
amount due on the mortgage may, if he so desires, 
be set off, Butit may be ontof the terms on 
which permisson to bid is granted that there 
should not be this right of set off. 


Gangaram y Nagindas. 82 Bom 381= 
10 Bom L R 519 


2592—0 P C—v, 21, r. 72=(1882 8S. 294)— 
Decree—Kxeoution—-Auction sale—Vecree holder 
bidding for property with permission of Court— 
Bight to set off. 
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C P C 4908) O 21 r 72=4882,S 294) 
-Contd, 


(1) Decree-holder, not to bid or buy 
proper‘ without permission—Contd. 


The first paragraph of S 29% ofthe Civil Pro- 
cedure Vode (Act XIV of 1884) requires the per- + 
mission of the Courttoenable the holder of a 
decree to bid for property. If he gets that permis- 
sion and gets it without qualification, then the 
amount due on the mortgage may,if he so desires, 
be set off. But it may be one of the terms on 
which permission to bid is granted that there 
should not be this right of set off in such a case, 
no set off can be allowed. Hazarimal 
Fakirchand y Namdey Rakhmaji. 

10 Bom L R 296=32 Bom 379, 

2593 —C P C—O. 2], r. 72=S. 294—Sale 
in execution of decree — Decree-ho!der —Purchase- 
money, deposit of balance of—Decree-holder, 
application by, to have balance of purchase- 
money set-off against amonunn of decree— 
Forfeiture of deposit not made within 15 days. 

Tne decree-holder having obtained permission’ 
to purchase property attached in execution of his 
decree, and having purchased it, and having depo- 
sited 25 per cent. of the price, failed to pay the 
balance of the price within 16 days as required by 
s. 307 of the Civil Procedure Oode, Lateron he 
applied that the balance of the purchase-money 
might be set-off against the amount due under s, 
244, Civil Procedure Code. ‘Ihe application not 
having been presente? within 15 days from the 
date of sale the Court set aside the sale and direct- 
ed that the 25 per cent of ) 
often bad ee paid, Sree peoteas fortan 
ed, Held, that it was not necessary that the appli- 


cation under, 294, Civil Procedure Code, should 
be made within |> days frum the date of sale, 
and the reasou for the provision in 5.307 of the 
Code doer not exist in cases where the decree- 
holders are the purchasers. Held, therefore, that 
as the deerce-holder applied to have the balance 
of the purchase mouey set off against the amount 

due under bis decree, the application should lavas 
been allowed and the deposit should not haye been 

forfeited. Badamo ySarju Parshad 


3 0. C 240, 


2594—O P O O 21,r 72=(1882 S, 294) —Hxe. 
cution sale application to set aside—Fraud—[r. 
regularity ~ Code of C P(XIV of 1882)Ss, 244,244 
aud 311—Purchase by the decree-holder benami 
ata price lessthanat which the decree-holder 
was permitted to bid—Limitation Act (XV of 
1677 ) sch. I Art 178, 
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CP C1908) 0 21 r 72=1882,S.294) 


—Uontd, 


(1) Decree-holder, not to bid or buy 

Property without permission —Concld. 

The purchase of a property at an execution 
sale by the decree-holder, in the name of another 
person at a price less than that at which the 
decree-holder obtained permission to bid for the 
said property, constitutes fraud which would 
vitiate the sale. (10 Cal 757 Ref: to) Art. 178, 
Sch I[ of the Limitation Act would governauch a 
case, Srimati Sarat Kumari v Naimi 


Charn Dey, 5 C WN 265. 
Notes:—Ref: 32 Mad 242, 


(2) Decree-holder buying without permis- 
sion. 

2595--0 P C—O. 21, r. 72=( 1482S, 294 )— 
Decree-holder bidding without Conrt’s permission 
—Sale voidable, not void. 

A purchase by the decree-holder, without per- 
mission uf the Court, is not ipso facto void, but is 
valid until set aside under S. 89t of the Code. (10 
Cal. 757, Dist) Moti Lal Adhikari vy Ramdoyal 
Das. 1 Ind Cas 645, 

2596—C P C—O. 21, r. 72 (29+)—Purchase 


by decree-holder withoat permission not void but 
only voidable. 


A purchase by the decree-holder without per- 
mission is not void but only voidable, The  gec- 
tion is not applicable to purchases made hefore its 


enactment, Hari v Ramachandra. 


8 BomL R 873. 
2597—C P C—O. 21, r. 72=S.294-Voidable, 


A parchase in plaintiff's name but really for | 


and on behalf of the judgment-creditor is not 
void, bnt is only voidable, on the application of 
the judgment-debtor or of some other person 
interested in the sale, Lakshman y Shidu, 
1888, P J., 205. 

2598—0 21 r 72s.73,0 21 r92 8. 115 =(1882 
fs, 294, 295, 312, 314, 422 )—Person interested 
in sétting aside sale —Limitation for application- 
Confirmation of sale—Purchase by Decree-holder 
without permission of Court—Limitation Act, 
Art. 166 —The sons of a judgment.debtor are not 
persons interested in the sale of ancestral proper- 
ty held in execution of a money-decree against 
their father so as to be entitlad to apply for set- 
ting aside the sale unders. 294. Persons entitled 
under 8. 296 to reteable distribution in the assets 
realized by the sale may be entitled to apply 
8, 294 for setting aside the sale. An application 
to set aside the sale under s 294 must be made 
within 30 days from the date of the sale under 
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C PC (4908) 0 21 r 72=(1882, S.294) 
Uontu, 


(2) Decree-holder buying without 
permission —Concld, 


Art, 166 of Sch. 11 of the Limitation Act. No 
sale can be confirmed under Ss. 312 and 814, ©. 
PC and become absolute until the expiration of 
such 20 days Where a sale held in October 1887, 
was set aside nnders 294 C P G upon an appli- 
cation ma le by the sons of the judgment-debtor 
in June 1833 Jon after the expiry of the 30 days 
prescirbed by Art 106 of the Limitation Act, and 
long after the sale was confirmed, the High Court 
might when the order setting aside the sale came 
to its notice ina casa batween the sons of the 
judgment-debtur and the purchaser for recovery 
of possession, set aside the sale order under s, 622 
CPC.A purchase made by the decree-holder 
Witnout the permission of the Court is not void, 
but only voidable under s 294 0 PU. When a sale 
is set aside under s, 294, 0 PC the judgment- 
debtor who has been benefite'! by the satisfac- 
tion of the decree in whole orin part must make 
restitution. The execution of the decree will be 
re-opened, the purchase-money if paid must be 
refuoded to the purchaser, and the decree-holder 
will be held responsible for any deficiency in the 
price which may happen on the re-sale and for 
the expenses incidental thereto. When restitu- 
tion is impracticable as where the decree-holder 
purchaser has sold property to a person who has 
purchased it bona fide, a sale cannot be set aside 
under s 39+ at the instance of the judgment- 
debtor or of any person interested in the sale. 
Marimuth Udaiyan y Subbaraya Pilai. 
183 ML J 23t. 
—0 21 r 72—Execution on the ground that 
the real purchasers were the decree-holders who 
had not obtained leavs to bid-Proper remedy. 
See CP C(1908)S 47. Oase No. (714). 
23 All. 478. 
—O 21r72, Order cancelling an execution 
sale of land-Sabs‘quent suit for possession brought 
ju ent-debtor. © (1908) s. 47. 
See or. Seec P 1 a eee: 
—O 21 r 72.—Porchase by mortgage decree 
henami in contravention of conditions impos 
by cOurt-Fraudulene purchase See U P C (1908 
3. 47. Case No 207, 82 Mad 242, 
—O 21 r72—See C P C(1908) S 2cl 14. 
Case No. (57) 15 C WN 862. 
—0O 2ir72- Purchase at execution sale by 
decree-holder-Leave to bid-Necessity for setting 
up fraud in pleadings Netting aside of sale. See 
CO PO (1908) 5 47. Case No ( 437 ) 
5 ML J 248, 
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CPC (4908) 0 2ir 72-1882, $.294) | 
=Concid, 

—0 21 r 72-Judgment-creditor baying with- 
out conrt’s permission-No separate suitby Judg- 
ment-debtor See OC PC (1908) s 47 Case No 
(718 ) 1896 P J 398. 


CPCO 2ir73-S.292 of 1882 


Notes —This sule corrpesponds to section 292, 
C@ P ode, 188z, with some verbal alterations. The 
words * or other person” bave been added after 
the word “ officer; ” and the words * at such sale 
which occurred in the last sentence of the old 
section after the words‘ the property sold,” 
have been omitted, as unnecessary. The words 
“ other person” which have been added, seem to 
include pleaders and muktears. See 15 Mad 389 
and 23 Cal 805. 


CPC O 21 r.75. 


Sale of moveable property-Negotiable 
instruments & shares in Corporations, 





Notes—This rule is new. The provisions of 
this rule are somewhat similar te sections,127 and 
129 (2) of the Bengal Tenancy Act VIII of 1886 

See Cases under:— 


(1) Registration Act 1877s 17 (1866, 
1871 5. 17) 

(2) Sale in execution of decree—Invalid 
sales—Decrees barred by limitation. 

(3) ‘xecution of decree. 
0 24 r 76—Sales by whom conducted & how 
made, See C PC (1903) O 21 r 65. Oase No 
(2572) 12 W RZ38. 


CPCO2ir 77=S 298. 


Irregularity not to vitialesale but any 
person injured may sue. 


2599 -2600-0 21 r 78 and s 47( 88 298,214 
C PO 1883)—Irregularity in conducting sale of 
moveable property —[njury—Suit for comp2n- 
sation—Questions for executing Court -Though s. 
298, O P CO 1882 allows a judgment-debtor to sae 
for compensation for injury caused to him on 
account of an irregularity in publishing or conduct 
ing the sale of moveable property that section 
must be read with s 244(8 47) which bars a sepa- 
rate suit regarding any question arising between 
the parties in execution, Atma Ram v Gulab 

, 14 P R 1886. 


_ Notes-Ref 2 P R 1899 Rey;Con,162 P R 1889. 
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CP C1908) 0 21 r 79. 


Notes—This rule'embodies the provisions 
contained in ss 299, 300 and S0I of the @ P Code 
1882, with some modifications, 

In sab-rule (1), the words “nezotiable instru- 
ment” which Occurred injsection 299 of the old 
Code, have been omitted: the other changes are 
mere verbal. 

1n sub-rule (2) the words “ in the possession 
of some person other than the judgment debtors,” 
have been substituted for the words * to which 
the judgment-debtor is entitled subject to the 
possession of some other person,” which occurred 
in section 300 of the old Code, 

Sub-rule (3) is almost similar to section 301 
ofthe C P Code, 1882, with some verbal 
changes only. 

CPCO 21 r 79 (3)—Attachment of debt 
shareetc, See C PC (1908) O z1r 46 (1). Case 
No, (2511). 27 Mad 67. 

—O 21 r 79—(3)—LEvidence to be adduced 
by claimant. Se OPC (1908) 0 211769, Case 
No (2553). 27 Mad 67. 


CPCO2ir 80=S. 302 of 1882 


Notes—This rule corresponds to section 302, 
of the C P Colle 1882, with some additiops and 
alterations. 

Toe important alterations are the additions 
of the words “ or such officer as he may appoint 
in this hehalf;” and of the words * such execution 
or endorsement shall have the same effect as an 
execution or erdorsement by the property,” in sub- 
rule (1), The othercbhanges introduezd in this 
tule are of a verbal charactor, 

2601L—C PCO 21 rr $2 to 96=Ss 30f toBl9. 

Ss 304 to 319 of the Code of Civil Procedure 
apply to all sales of immoveable property, 

Krishnaji vy Mahadey Vinayak, 


25 Bom 104 
CPCO2ir 83-S. 305 of 1882 


Postponement of sale to enable judgment- 
debtor to raise amount of decree, 


Notes—This rule corresponds to section 305, 
©, P, Code, 1832, with some important additions 
and alterations. 

In sub-rule (1), the words “on such terms” 
have been added after the words ‘order for gale,’ 

In the first proviso, the words “but sare in go 
Sarasa deeree-holder is entitled to set off such 


money under the vrovisions of rule 72,” have been 
added. : 
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CP C (4908) 0 21 r 83=1882,S.305) 


—Contd, 


Sub-rnle (3) is new. It has been added 
adopting the principles laid down ia 3 Cal. 335; 
1¢C, L. R. 295 and 31 Cal. 373. On this point 
there was a difference of opinion between the 
Calcutta and Bombay High Courts, the latter 
holding that sections 304 tv 319 of the C. P. Code 
of1892, were applicable tu all sales of immove- 
able property including sa‘es nnder the T. P, Act 
(IV. of 1882). See 25 Bom, 104 and 26 Bom 
379. This sub-rule (3) has set at rest the above 
conflicting rulings by adopting the principle laid 
down in the above Calcutta caseand it has over- 
ridden the Bombay rulings. 


2602-C PCO 21 r 83=(S.305)—Postpone- 
ment of sale to enable judgment-debtor to raise 
decree amount—Mortgage of minor judgment- 
debtor's property—Sanction under 8. 305 not 
enough by itself, 

Sanction obtained vnder S. 305 C 
P. ©., will not by itself relieve the guardian from 
the duty of obtaining the sanction of the Dis- 
tricot Judge under the Guardians and Wards Act 
before selling or mortgaging a minor judgment- 
débtor’s property. Sargu v District Judge 
of Benares. (1901) 9CLJ 491. 

2603—C PC(1908) 0.21, rr. 83, 89,90, 92 
(58, 305, 310-A, 311 and 312, Civ. Pro. Code, 
1882)—Sale in execntion of money-decree—Time 
given to the jndgment-debtor to raiso money by 
private alienation—Validity—Kevision under 8. 
70, cl. (a) of Punjab Courts Act, 

Where, after auction sale of immoyeable pro- 
perty in execution vf a money-decree, the judg- 
ment-debtor applied for time, under s. 305 of the 
Code, to enable him to raise the amount of the 
decree by mortgage of the property sold by auc- 
tion, eld that the executing Court had no power 
to grant the application under that section. The 
executing Court was bound, under the impe- 
rgtive provisions of s. 312,to pass an order con- 
firming the sale, if the sale is not set aside before 
the expiry of the period of limitation prescribed 
for application under ss. 310-A and 311 of the 
Code. Where the lower appellate Court, in 
upsetting the orderof execution of the lower 
Conrt, had acted upon a complete misappreben- 
sion of the powers of an executing Court, and 
wholly disregarded the imperative provisions of 
law, Aeld thatthe irregularity warranted the 
intetference of the Chief Court on revision, under 
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C P C1908) 0 21 r 83=(1882 S.305) 


—Voncid, 


s. 70, cl. (a)of the Punjab Courts Act.(24 Cal 682, 

31 Cal 1011, Ref:) Girdhari Lal v Bhago 

92 P R 1907. 

2604—C P U 021183 (=Civ. Pro. Code, 

1877, s, 405, Proviso)—Private sale by judgment- 

debtor with Court’s permission—Confirmation of 
sale— Rights of purchaser. 


A private sale, by a jndgment-debtor who bad 
obtained permission of the Court under s. 305, 
Oiy, Pro. Code, which had not been confirmed by 
the Conrt, did not convey to the vendor such title 
in the property as to entitle him to maintain a 
suit for possession of property against another 
similar vendee. Sri Lal y Ballabh Shankar 

A WN 1882, 243. 


26044— C PC ( 1908) O, 21, r, 83—Aliena- 
tion by guardian—Snfficiency of permission 
obtained from executing Court under. 


6-ALJ 491=31 All 378=2 Ind Cas 356, 


2605—U0 P U O 31 r 83(1) (2)—Mort- 
gagé-decree directing sale of immoyeable pro- 
perty—Permission to pay by instalments. 
Section 305 of the Civil Procedure Code does 
not apply to cases where under a mortgage 
decree, immoveable property mortgaged has been 
diretted to be sold, Narasimha Charlu v 
Pedda Ramayya 6ML J 187. 
—O 21 r 83-See(1) Salein execution of decree. 
(8) OPCS, 47—parties, 
(3) Mortgage—Sale of mortgaged pro- 
perty— Purchasers. 


—C PC (1908) 0 21 r 83—Private-Par- 
chaser. See—U P C (1908), S. 47. Case No, 300. 
23 All 116. 

—O 21 r 83—Alienation during attachment. 

See—C P C (1908) S. 64. Case No, (1019). 

1M LT 46=80 Bom 337, 

—O0 21 r 83—Estoppel—Application to have 
the sale held and application to set the sale. 
aside. See—C P C (1908) S. 47. Case No(81#). 
5 Ind Cas 489 


CPCO 2ir 24=S 306 of 1882 


Deposit by purchaser and re-sale on 
default. 
Notes—Sub-rule (1) of this rule corresponds” 
to'section 506, C P Code, 1982, with some modifi+ 
cations, 
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CP C 4908) 0 21 r 84=(4882,S.306) 


-—Vonid, 


The words “uncer this chapter” which occur- 

din tbe old section after the words “immove- 
ble property” have been omitted; the words 
“or other person” have been added after the 
words “to the officer; and the word ‘re sold’ has 
been substituted for the words “be put up again 
and sold” which occurred in the old section. 


Sub-rule (2) is new, and it has been added to 
meet the case of 6 OC L R 181,where it washeld that 
decree-holder buying with permission and desiring 
to set off his purchase-money against the amount 
of the decree is not exempt from the necessity of 
muking a deposit of 25 percent. Underthissub-rule 
(4) the Court may dispense with the require- 
Ments Of sub rule (1); where the decree-holder 
obtains permission to bid under rule 72. 


“In rules 77 
been made toa re sala so as to make it clear that 
the default mentioned in those rules will attract 
the consequence indicatedin rule7l. In this 
connection referenca may be made to. 7 Val 337, 


and 84 express reference has 


See Report of the Special Committee 


See—Sale in Execution of Decree—Setting 
aside sale—Irregularity. 


2606—C PC O 2irr8i,s0=(188z Ss.306,311) 
—Execution of decree—Sale in execution —Nou- 
payment of required portion of money at date of 
Sale—Irregularity. 


Held, that, the fact an auction purchaser ata 
sale held in execution of a decree Wid not pay the 
45 per cent of the purchase-money required by 8. 
806 of the Code of Civil Procedure atthe time of 
‘the sale was a mere irregularity, waich would not 
affect the validity of the sale, unless it could be 
shown that substantial injury was thereby caused 
‘to the judgment-debtor. 5 All 316, declared to be 
no longer law.Ahmad Bakhsh y Lalta Prasad 

A WN (1905 ) 263=28 All 238, 


2607—O P CO 2ir 8t (1882 5. 306 ) 


Failure to deposit purehase money under effect 
of, ou the sale in execution. Failure to make 
the immediate deposit required by 8. 306 of the 
Code is not un indispensable condition for the vali- 
dity of the sale but constitutes a mere irregularity 
in the conduct of it, The section itself distinctly 
refers to the purchuser as the person who should 
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C P C4908) 0 21 r 84=(1882, S. 306) 
—Uontd, 


make'the deposit and reference to him as pur- 
chaser implies that there has been a sale. If, how- 
ever, the officer conducting the sale neglects to dé- 
mand the deposit immediately and the purchaser 
does not pay it, and if the property is not put up 
again for sale, it ought to be held that there has 
nevertheless been a valid sale in execution of the 
decree, the failure to pay the deposit amounting 
only to an irregularity in conducting the sale 
(5 All 316, 16 Cal 33; 14 Mad 297; 7 Cal 337; 5 
Bom 575 Ref.) Raman Chetty vVSMRM 
Olagappa Chetty. 3L BR 225. 


2608—C PCO2tr8t,S. 66 (1882 s. 306 
to 317)—Sale by auction—Suit by certified pur- 
chaser to set aside sale—Maintainability of suit- 
Sale vitiated by fraud and misrepresentation— 
Benami transactions—Right of Benamidar—Limi- 
tation Act (XV of 1877) Arts 95, 12, 120, 


A benami transaction does not vest any tithe 
to ap immoveable property in the benamidar anf 
therefore such ® person cannot maintain a suit 
which is based on title. A benamidar is not a 
trostee, for no legal estate vests in him, In ‘this 
case the purchaser is ouly an agent of an undis- 
closed principal and not a banamidar, But ‘sale 
of property by Court-auction is governed by spe- 
cial provisions of the Code and the acceptancevof 
the bid by the Court-officer has the effect of ‘a 
contract with such officer, The policy of the'spe- 
cial provisions of the Code is to recognise the cer- 
tificated purchaser as the proper porson to seek to 
set aside a fraudulent sale. 

A suit to set aside a fraudulent sale by a cer- 
tifleated purchaser is governed by art 95 of the 
Limitation Act. (45 Cal 551; 34 Cal 717; 30 Mad 
245 Ref; 5 C LJ 325 Fol.) Shree Rajah Dalta 

Venkata Suryanurayana|Jagapathiraju 

Bahadur Garu y Goluguri Bapiraju. 
8 MLT 456. 
—0O 21 r 84—Defaulting purchaser answer- 


able for Joss on re-sale. 


See © P © (1008) 0 21 r 71 Case No (2588) 
5 ALJ 336, 

—O 21 r 84—Deposit. 

See U PC (1908) O 21 r 89: Case No (2649) 
TAL J 326. 

—0O 21 r 84—D-faulting purchaser answer- 

able for loss on re-sale, 

SeeC PC (1908) v 2lr 71 Case No (2587 ) 

9CLJ 115, 


